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PROCEEDINGS  OP  THE      .  . 
SEVENTEENTH  ANNUAL  MEETING  •*   - 

01" 

THE  IOWA  STATE  BAR  ASSOCIATION 

HELD    AT 

OSKALOOSA,  IOWA,  JUNE  29  AND  30,  1911 


Opening  Session,  Thursday,  June  29,  1911 

9:30  O'CLOCK  A.  M. 

Teds  President  :  The  Association  will  be  in  order.  The  Divine 
Invocation  will  be  pronounced  by  the  Reverend  Alexander  Mc- 
Ferran. 

Divine  Invocation 

We  thank  Thee,  our  Father,  for  the  opening  of  this  beautiful 
day,  and  for  the  coming  together  of  this  assemblage  of  men,  who 
are  bound  together  in  the  common  warfare  of  life.  We  pray 
Thee  that  Thou  shalt  bind  them  more  closely  together.  Bless 
these  men,  we  pray  Thee,  as  they  represent  the  State  in  their 
chosen  profession.  Guide  them  in  their  efforts  to  elevate  the 
principles  of  justice,  peace,  and  prosperity.  May  Thy  blessing 
upon  this  Association  be  of  benefit  to  all  of  its  members.  We 
pray  Thee  that  the  love  of  Jesus  Christ,  and  the  love  of  God 
who  is  the  Father  of  all,  shall  abide  within  us.  We  ask  it  all  in 
Jesus'  name.    Amen. 

The  President  :  The  address  of  welcome  will  be  delivered  by 
Major  John  F.  Lacey,  of  the  local  bar. 

Major  John  F.  Lacey  :  Oentlemen  of  the  Bar:  It  is  a  pleasant 
and  useful  custom  that  brings  you  together  in  these  annual  meet- 
ings, and  the  people  of  this  city  appreciate  the  honor  of  having 
you  in  our  midst.  You  are  more  than  welcome,  and  we  tender 
to  you  the  sincere  hospitality  of  our  goodly  city. 
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Your  meeting  i)i»  social  in  a  great  degree  and  where  yon  get  to- 
gether, you  become  your  own  entertainers.  Members  of  the  bar 
learn  to  know  and  appreciate  one  another  as  in  no  other  pro- 
fession. 

In  one  hard-fotTght  case  you  meet  each  other  as  adversaries 
and  leiam  to  appreciate  one  another  from  the  other  side,  or, 
rather,  from  the  outside.  In  the  next  one,  perhaps,  you  are  em- 
ployed on  the  same  side  of  a  cause  and  are  admitted  to  the  very 
heart  of  each  others'  confidence,  and  learn  to  know  each  other 
from  the  inside;  and  that  view  of  a  former  opponent  is  always 
a  much  more  pleasing  one  than  from  the  attitude  of  professional 
hostility.  In  this  gathering  you  are  all  on  the  same  side  and 
from  the  same  standpoint  of  social  fraternity  I  know  you  will 
enjoy  the  friendly  reunion. 

In  the  old  days  when  we  traveled  upon  the  circuit  horseback, 
and  with  perhaps  one  or  two  books  in  the  saddle  bag,  every 
court  was  a  bar  meeting,  and  the  judge  of  the  court  was  the  pre- 
siding ofScer,  and  at  those  gatherings  the  farmer  boy,  coming  to 
town  on  some  errand,  would  drop  into  the  court  room  to  hear  the 
trial  then  in  progress,  and  to  listen  to  and  witness  the  combat 
between  the  leaders  of  the  bar.  The  old  days  when  jury,  grand- 
jury,  witnesses,  and  such  as  could  spare  the  time  gathered  during 
court  week  to  hear  and  witness  the  clash  of  arms  between  the 
traveling  leaders  of  the  bar  have  gone  by,  never  to  return.  The 
proceedings  of  the  courts  have  ceased  to  be  centers  of  amuse- 
ment. The  present  generation  does  not  even  know  what  it  is 
missing.  The  friendly  relations  and  pleasant  intercourse  among 
leaders  of  the  bar,  over  wide  regions,  brought  to  the  profession  a 
compensation  much  more  worthy  of  the  seeking  than  the  mere 
financial  rewards  of  the  present  day. 

When  Blackhawk,  in  the  days  of  his  later  life,  spoke  of  the 
early  days  along  the  rivers  of  Illinois;  of  the  game,  the  wild 
fruits,  and  the  fruitful  patches  of  com  and  gardens,  he  ex- 
claimed in  the  fullness  of  his  heart:  ''These  were  the  days  that 
were!"  We  revive  the  memories  and  those  days  to  some  degree 
by  these  friendly  meetings  of  the  men  who  love  their  profession 
well  enough  to  gather  froln  all  parts  of  the  State  to  exchange 
and  fraternize  for  a  day  or  two. 
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In  after  life  we  always  look  back  with  pleasure  to  any  place 
at  which  we  may  have  had  a  good  time,  and  our  i>eople  efipecially 
hope  that  among  these  recollections  you  will  recall  the  meeting 
of  your  Association  at  Oskaloosa  in  1911.  But  your  meeting  will 
be  in  vain,  after  all,  if  it  is  only  to  be  remembered  for  its  pleas- 
ures. 

The  bar  represents  a  great  conservative  force  in  our  national 
life.  Our  government  with  its  three  coordinate  branches:  the 
executive,  the  legislative,  and  judicial,  must  look  largely  to  an 
upright  and  honorable  bar  to  maintain  the  respect  of  the  public 
to  the  judicial  branch  of  the  structure.  It  has  long,  been  one  of 
the  pleasantries  among  lawyers  that  when  you  are  not  satisfied 
with  a  decision  that  the  proper  course  is  to  ''appeal  or  go  down 
to  the  tavern  and  swear  at  the  court". 

Now  it  is  proposed  that  a  more  efFective  method  would  be  to 
circulate  a  petition  for  the  recall  of  the  judge  and  hold  this  in 
terrorem  over  the  judicial  head  when  each  decision  is  made. 
Each  judicial  judgment  in  an  important  case  would  involve  the 
likelihood  of  an  immediate  reference  of  the  case  to  the  popular 
judgment  of  the  voters  in  a  recall  election  in  which  the  parties 
and  counsel  on  the  losing  side  would  not  fail  to  participate. 
Would  self-respecting  lawyers  seek  or  accept  burdens  or  honor 
of  judicial  office  upon  such  conditions  T  Aristides  was  banished 
from  Athens  upon  a  popular  vote,  because  the  Athenians  had 
grown  ''tired  of  hearing  him  called  the  just".  We  get  a  chance 
at  our  judges  every  four  years  in  Iowa,  under  our  present  laws; 
that  is  quite  a  short  period  as  it  is.  The  bar  has  always  been 
brave  enough  to  do  its  duty,  even  in  behalf  of  an  unpopular 
client.  Judges  have  had  the  manhood  to  stand  up  against  the 
demands  of  the  executive  on  the  one  hand,  or  the  people  on  the 
other,  in  making  decisions  that  they  believed  to  be  in  accordance 
with  the  law,  whether  i)opular  or  not.  It  is  easy  to  make  a  popu- 
lar decision :  it  costs  no  effort  to  float  with  the  tide.  A  judge  is 
responsible  rather  for  the  uprightness  than  the  rightness  of  his 
decisions. 

The  common  law,  or,  as  we  more  properly  term  it,  the  "judge- 
made  law",  is  after  all  the  foundation  of  our  valued  rights.  A 
judicial  decision,  where  there  is  no  statute  to  control  it,  is  "judge- 
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made  law",  bat  the  conrt  must  give  a  reason  for  its  action.  On 
the  other  hand,  a  statute  needs  to  give  no  reason  for  its  enact- 
ment :  it  is  the  incarnation  of  physical  and  political  force.  The 
common  law  is  the  incarnation  of  reason  and  the  result  of  long 
lines  of  judicial  interpretation  made  by  wise  men  trained  in  the 
law,  and  whose  ripened  judgment  is  accepted  as  authoritative 
by  bench  and  bar,  upheld  by  the  people,  because  it  is  the  great 
conserver  of  their  private  and  political  rights.  The  richest  herit- 
age that  we  have  received  from  our  Anglo-Saxon  ancestors  is 
the  common  law.  There  is  an  old  saying  among  lawyers  that  a 
good  lawyer  ought  to  be  ashamed  not  to  be  able  to  give  a  fairly 
accurate  opinion  upon  a  question  of  common  law,  even  if  asked 
upon  the  street ;  but  that  any  good  lawyer  should  be  ashamed  to 
give  an  opinion  upon  statute  law  without  having  the  statute  be- 
fore him.  His  reason  teaches  him  as  to  the  common  law.  As  to 
the  statutes,  memory  is  the  only,  but  an  unsafe,  guide.  After  all, 
the  reason  of  the  law  is  the  strength  of  the  law. 

Changes  in  the  law  are  the  proper  subjects  of  discussion  in  an 
Association  of  this  kind,  but  lawyers  do  not  favor  changes  for 
change  sake  alone.  Experience  in  the  past  is  the  lamp  which  il- 
luminates the  proper  course  in  the  future.  The  true  test  of  a  law 
is,  **How  has  it  worked  t"  Wise,  conservative,  and  reasonable 
changes  in  existing  laws  are  among  the  most  fitting  subjects  for 
your  discussion  and  consideration,  but  no  gathering  of  lawyers 
will  favor  changes  in  the  laws  where  good  and  sound  results 
have  been  obtained  by  their  enforcement  in  the  past. 

The  French  philosophers  held  that  history  consisted  more  in 
warnings  than  in  models.  To  the  bar  it  is  full  of  both.  The  pilot 
was  bragging  that  he  knew  every  rock  in  the  channel,  ''and  there 
is  one  of  them  now",  he  said,  as  the  vessel  struck. 

Warnings  are  useful,  but,  after  all,  good  models  are  the  most 
valuable.  It  has  been  said  of  the  churches  that  people  who  are 
ashamed  of  their  religion  have  good  reason  to  be.  We  may  well 
say  the  same  of  lawyers.  But,  my  brethren  of  the  bar,  it  is  not 
my  duty  to  make  a  general  address  on  this  occasion. 

I  am  told  to  bid  you  welcome  this  morning.  People  always 
remember  any  town,  any  city,  any  place  in  which  they  have  a 
good  time.    We  want  you  to  have  a  good  time  at  Oskaloosa ;  we 
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feel  assured  that  you  will  do  so,  because  you  are  your  own  enter- 
tainers, and  you  are  first  class  entertainers  of  one  another.  You 
can  swap  your  stories  here,  and  they  will  be  brand  new  when  you 
get  back  to  Gamavillo,  or  Des  Moines,  or  Guthrie  Center,  or 
Montezuma.  And  that  is  one  of  the  pleasant  things  of  these  re- 
unions. You  cannot  go  on  the  circuit  any  more,  but  you  can  meet 
annually  at  the  Bar  Associations  and  talk  over  the  present,  and 
live  for  a  time  in  the  past,  and  with  your  faces  towards  the  future 
and  full  of  hope,  believe  that  the  future  will  be  at  least  as  good 
as  the  past  has  been,  and  certainly  that  would  be  very  satisfying 
to  the  great  majority. 

Now,  one  and  all,  I  bid  you  welcome  to  Oskaloosa. 

The  President  :  The  response  to  the  address  of  welcome  will  be 
delivered  by  the  Honorable  C.  A.  Carpenter,  of  Columbus  Junc- 
tion. 

C.  A.  Carpenter  :  Mr.  President  and  Members  of  the  Bar  As- 
sociation:  I  esteem  it  a  great  honor  to  be  commisipioned  by  the 
Iowa  State  Bar  Association  to  make  response  to  the  generous 
words  and  hearty  welcome  just  pronounced  by  Major  John  F. 
Lacey,  the  dean  of  the  Mahaska  County  Bar.  The  genuineness 
and  fervor  of  Oskaloosa  hospitality  quite  overwhelms  us  and  in 
the  hour  and  a  half  allotted  for  my  response,  I  am  sure  I  shall 
have  difSculty  in  finding  words  adequate  to  fully  express  the 
feelings  of  the  Bar. 

Then  too,  Mr.  President,  you  must  be  aware  that  up  to  the  time 
that  we  received  assurance  of  welcome  from  Major  Lacey 's  lips, 
we  had  no  certain  means  of  knowing  just  what  our  reception 
would  be.  Many  a  man  has  stepped  upon  a  promising  situation 
only  to  have  it  fly  up  and  hit  him  in  the  face,  and  being  in  a  state 
of  uncertainty,  we  have  neglected  to  dust  off  the  dictionary  and 
tsearch  for  the  words  out  of  which  to  construct  a  fairly  appro- 
priate speech  of  appreciation.  But  now  that  our  welcome  has 
been  so  warmly  assured,  we  can  only  exclaim,  ''This  is  so  sud- 
den!'' 

To  fully  appreciate  my  position,  you  must  go  back  with  me  to 
the  time  I  received  from  the  Program  Committee  the  invitation  to 
respond  to  an  address  of  welcome  that  I  had  never  yet  had  the 
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pleasure  of  hearing,  and  yon  must  follow  my  thoughts  as  I  gave 
sleepless  days  and  nights  to  the  preparation  of  this  impromptu 
speech  and  my  burlap  suit  into  the  tender  care  of  the  panatorium 
to  dust  and  crease,  and  as  I  studied  time  cards  for  the  journey 
and  examined  maps  to  refresh  my  memory  as  to  the  location  of 
Oskaloosa.  Constantly  the  thought  kept  running  in  my  mind, 
what  if  after  all  these  mighty  preparations,  and  what  if  after 
the  toilsome  journey,  we  should  arrive  at  Oskaloosa  and  there 
should  be  no  welcome  from  Major  Lacey,  or  the  bar,  or  Oska- 
loosa, or  the  citizens  thereof,  but  that  we  should  be  received 
coldly  t  Turning  to  the  thermometer  for  counsel  and  to  weather 
reports  for  June,  I  was  led  to  hope  that  the  reception  would  at 
least  be  a  warm  one.  Then  again  I  spurred  a  lagging  memory 
into  action  and  my  mind  went  back  to  the  time  of  the  old  Sixth 
Judicial  District,  when  Louisa  was  yoked  in  the  bonds  of  judicial 
wedlock  with  Mahaska  and  before  you  divorced  her  that  she 
might  marry  Henry.  Then  we  used  to  come  down  from  Louisa  at 
stated  periods  to  help  nominate,  rather  I  should  say  to  ratify  the 
nomination  of  some  distinguished  member  of  the  Oskaloosa  Bar, 
or  to  attend  the  funeral  of  some  respected  citizen  whom  the  grim 
reaper  had  retired  from  ofSce,  and  as  I  ransack  my  memory,  I 
also  recall  the  numerous  State  conventions  wherein  we  met  your 
delegations,  presenting  some  of  your  most  worthy  citizens  for  our 
consideration,  and  as  I  recalled  all  of  these  meetings  there  came 
to  me  a  surging  memory  of  Oskaloosa  hospitality  and  a  keen 
recollection  of  the  cordiality  with  which  our  delegations  were 
received. 

And,  Mr.  Chairman,  I  have  often  contemplated  the  strong  law- 
yers, the  able  judges  and  the  sagacious  statesmen  that  Mahaska 
County  has  furnished  to  the  State  of  Iowa,  and  I  have  said  again 
and  again  to  myself,  ''Some  men  are  bom  great,  some  achieve 
greatness,"  while  others  adopt  the  simple  expedient  of  moving 
to  Oskaloosa. 

It  was  here  in  Oskaloosa  that  on  one  of  these  festive  occasions 
I  attended  a  concert  generously  given  by  local  talent  to  entertain 
the  visiting  guests,  when  I  heard  for  the  first  time  that  beautiful 
hymn,  ''There'll  be  a  Hot  Time  in  the  Old  Town  Tonight," 
rendered  by  an  Oskaloosa  quartette.    On  reflection,  it  occurs  to 
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me  that  it  was  on  the  occasion  of  a  Masonic  convention  and  not 
the  funeral  of  one  of  Oskaloosa's  honored  citizens. 

The  reyival  of  these  memories  reassured  me  as  to  the  welcome 
we  would  receive  at  this  convention,  and  so  I  wandered  down  the 
path  to  the  station  at  Columbus  Junction  and  inquired  the  dis- 
tance to  Oskaloosa  and  the  price  of  a  ticket,  and  my  spirits  arose 
in  buoyant  expectation,  and  as  the  agent  flagged  the  train,  I  bade 
goodbye  to  Columbus  Junction's  population  upon  the  platform 
assembled  and  began  my  journey  to  Oskaloosa,  full  of  hope  and 
courage. 

In  mentioning  Columbus  Junction,  permit  me  to  digress  and  to 
remark  parenthetically  upon  the  unanimity  of  sentiment  among 
our  people.  They  all,  male  and  female,  man,  woman,  and  child, 
stand  ui)on  one  platform  daily  (the  Bock  Island)  and  I  might 
remark  also  that  barring  a  few  knots  and  nail  heads,  it  is  a  i>er- 
fectly  good  platform,  upon  which  anyone.  Democrats,  Repub- 
licans, Standpatters,  or  Insurgents  can  safely  stand. 

Let's  see,  Mr.  President,  where  was  I,  aboard  or  on  the  plat- 
form? Well,  as  I  remarked,  the  agent  flagged  the  Oskaloosa 
Limited  and  I  said  goodbye  to  my  people.  Every  eye  was  dry, 
everybody  pleased  to  have  me  leave,  and  anxious  I  should  stay 
away  as  long  as  I  could,  and  with  a  last  look  at  the  elevator  and 
the  water  tank  that  marks  the  site  of  my  home  village,  I  faced 
toward  Oskaloosa  and  this  meeting.  The  tedium  of  the  long  jour- 
ney through  the  arid  wastes  of  Louisa,  Washington,  and  Eeokuk 
counties  would  not  interest  you,  Mr.  Chairman  and  members  of 
the  convention,  and  might  tend  to  aggravate  your  thirst,  so  I 
shall  omit  many  details.  I  say  arid  advisedly  as  to  Louisa  and 
Washington  counties,  as  they  are  absolutely  dry,  and  on  informa- 
tion and  belief  I  say  that  Eeokuk  County  went  dry  about  two 
years  ago. 

Seating  myself  firmly  in  the  smoker,  I  resisted  the  efforts  of 
the  train  butcher  to  market  any  of  his  wares  on  me,  keeping  my 
money  for  the  big  show.  I  kept  my  thoughts  firmly  fixed  on  Os- 
kaloosa and  my  eyes  on  the  scenery,  and  as  the  train  sped  on  at 
fifteen  miles  per,  I  saw  my  native  water  tank  disappear  beneath 
the  horizon,  and  realized  that  save  for  the  few  hardy  and  ad- 
venturous lawyers  that  joined  us  from  time  to  time,  looking  for 


Digitized  by  CjOOQIC 


12  SEVENTEENTH  ANNUAL  MEETING 

personal  injury  cases,  I  was  alone  with  my  speech  on  the  Great 
Bock  Island  Route,  and  I  firmly  resolved  to  pay  no  more  than 
twenty-five  per  cent  attorney  fees  for  recovery  in  case  I  was 
injured.  The  fifty-seven  varieties,  the  talcum  powder  and  the 
Short  Horn  tobacco  signboards  moved  by  in  stately  procession, 
each  one  recording  the  miles  from  Columbus  Junction.  Wle  by 
mile  the  distance  grew  until  at  last  the  signboard  erected  by  the 
generosity  of  the  American  Tobacco  Company  in  order  to  adver- 
tise Durham  cattle,  recorded  the  fact  that  the  distance  was  sixty- 
nine  miles  to  Columbus  Junction,  and  then  I  knew  that  we  were 
nearing  the  metropolis  of  proud  Mahaska,  Oskaloosa,  sumamed 
StandpatviUe  by  my  friend  Major  Lacey,  and  as  the  brakeman 
opened  the  door  to  call  the  station  I  whiffed  the  faint  odor  of 
roasting  veal,  and  I  knew  that  the  fatted  calf  was  being  made 
ready  and  that  we  were  to  be  received  as  befitted  prodigal  sons. 

How  vividly  I  recall  the  thrills  with  which  I  heard  the  brake- 
man's  clarion  call  of  ''Oskaloosa".  To  me  it  sounded  like  the 
chanticleer  on  his  perch  as  he  flaps  his  wings  and  greets  the 
roseate  dawn  of  each  new  day.  The  very  sound  of  the  name 
Oskaloosa  challenges  the  imagination,  and  the  true  native  of 
Mahaska  does  not  pronounce  the  name,  he  crows  it,  and  Mr. 
Chairman,  as  I  have  reflected  upon  the  matter  I  give  it  as  my 
mature  conclusion  that  the  only  reason  Oskaloosa  is  not  famed  in 
song  and  verse  is  because  no  word  can  be  found  to  rhyme  with  it. 

And  now  that  we  have  mingled  in  your  midst  and  have  had 
some  of  your  eatables  and  drinkables  mingled  in  our  midst,  and 
we  have  been  so  well  received,  it  is  our  earnest  wish  that  we  might 
remain  in  the  hands  of  the  receiver  all  summer,  and  that  Oska- 
loosa might  adopt  us  as  her  own  and  teach  us  to  crow  the  name 
as  the  native  Mahaskans  do,  and  run  us  for  ofBce,  and  show  us 
how  to  win  our  cases,  and  instill  in  us  the  spirit  of  her  hospi- 
tality. We  like  the  spirit  of  Oskaloosa  and  we  want  to  be  filled 
with  it.  We  shall  regret  when  necessity  compels  us  to  return  to 
the  drugstore  spirits  of  our  home  towns. 

Mr.  Chairman,  we  are  all  here  now  in  the  annual  meeting  of 
the  Iowa  State  Bar  Association,  truly  grateful  for  your  cordial 
welcome  and  we  exchange  felicitations.  The  citizens  of  Oska- 
loosa and  the  Oskaloosa  Bar  tender  us  the  freedom  of  the  city, 
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and  the  Iowa  Bar  tenders — I  mean  the  Bar  of  Iowa — ^tenders  to 
the  local  Bar  and  to  the  city  its  high  appreciation  of  your  hos- 
pitality. You  need  not  bother  to  suspend  the  Ten  Command- 
ments, nor  the  statutes  nor  ordinances  in  such  cases  made  and 
provided.  We  expect  to  have  a  sober,  quiet  time.  We  shall  none 
of  us  exceed  the  speed  limit.  We  enter  into  the  business  of  the 
convention  conscious  of  the  fact  that  we  want  entertainment,  not 
information.  We  already  have  information  on  the  brain.  I 
earnestly  hope  that  this  may  be  a  season  of  rest  and  enjoyment, 
where  serious  subjects  may  be  discarded  and  only  light  and 
trifling  legal  subjects  be  mentioned,  and  now  may  we  turn  to  a 
good  old-fashioned  talkf est.  You,  our  generous  hosts  of  the  Ma- 
haska County  Bar,  come  first  to  tell  how  and  why  you  have  won 
your  cases,  and  after  you,  my  dear  Alfonso,  we  wiQ  explain  how 
and  why  we  have  lost  ours.  The  competition  wiQ  be  friendly 
and  I  hope  generous,  and  may  the  laurels  be  awarded  to  the  best 
explainers.  A  maxim  of  the  law  should  be,  ''He  who  cannot 
explain  is  lost." 

I  predict,  Mr.  Chairman,  a  pleasant  meeting,  a  most  enjoyable 
time,  made  more  so  by  your  generous  greeting,  and  we  hope  and 
expect  to  so  demean  ourselves  that  when  we  leave  your  city,  you 
will  be  glad  we  came  and  we  will  be  welcome  back  at  some  future 
meeting  of  the  Iowa  Bar. 

I  predict,  Mr.  Chairman,  and  my  predictor  is  adjusted  like  a 
chronometer  and  is  not  affected  by  heat,  I  predict  a  most  suc- 
cessful meeting,  and  that  much  good  will  result  from  the  inter- 
change of  courtesies  and  thought  among  the  members  of  the  Bar, 
and  that  when  the  convention  concludes  we  will  all  return  to  our 
homesy  fuU  of  praise  for  Oskaloosa  and  full  of  your  good  things, 
and  with  renewed  hope  and  courage  for  the  battle  of  life.  And 
for  myself,  Mr.  Chairman,  I  desire  to  say  that  when  I  return  to 
my  home,  I  shall  go  with  renewed  determination  to  give  an  ex- 
hibition of  how  little  a  man  can  do  for  his  money,  waiting 
expectantly  for  the  next  Bar  Convention  and  hoping  it  will  be 
held  at  Oskaloosa. 

Often  in  the  past  I  have  answered  inquiries  as  to  where  is 
Columbus  Junction,  by  locating  it  fifty  miles  west  of  Davenport, 
forty  miles  north  of  Burlington,  and  sixty  miles  south  of  Cedar 
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Bapids,  and  bounded  on  the  west  by  the  horizon  of  its  hopes  and 
the  ambitions  of  its  citizens,  and  to  all  sach  benighted  inquirers 
I  have  added  the  information  that  Columbus  Junction  was  the 
lai^st  town  of  its  size  in  Iowa,  but  now,  Mr.  Chairman,  haying 
again  yisited  your  beautiful  city  and  tasted  its  hospitality,  and 
in  the  eager  anticipation  of  favors  yet  to  come,  on  behalf  of  my 
native  town  and  of  the  Bar  of  Iowa,  I  want  to  hand  to  Oskaloosa 
the  proud  distinction  of  being  a  larger  city  of  its  size  than  Co- 
lumbus Junction,  and  I  promise  you,  Mr.  Chairman,  that  in  the 
future  I  shall  do  you  the  honor  to  locate  Columbus  Junction  to 
all  inquirers  as  being  seventy  miles  east  of  Oskaloosa.  Thus  wiU 
I  do  my  honorable  part  to  repay  your  hospitality.  Thus  will  I 
discharge  a  part  of  the  debt  of  gratitude  I  owe,  and  thus  will  the 
name  of  Oskaloosa  become  a  household  word. 

The  Peesident  :  We  will  next  listen  to  the  report  of  the  Com- 
mittee on  Membership,  by  Mr.  Frank  T.  Nash,  chairman. 

Repobt  of  CoMMrrTEE  ON  Membership 

To  the  Iowa  State  Bar  Association:  Your  Committee  on  Mem- 
bership beg  leave  to  report  that  they  have  received  applications 
from  the  following  gentlemen  who  are  recommended  for  mem- 
bership in  the  Association. 


C.  H.  Wegenlev, 

Alta. 

J.  O.  Boyd, 

Keokuk. 

T.  J.  Boland, 

Council  Bluffs. 

J.  0.  Leonard, 

Cedar  Bapids. 

J.  P.  Webber, 

Ottumwa. 

E.  M.  Sabin, 

Northwood. 

John  0.  Shipley, 

Mason  City. 

B.  G.  Popham, 

Marengo. 

G.  H.  Amos, 

Knoxyille. 

W.  G.  Vander  Ploeg, 

Knoxyille. 

Harold  J.  Wilson, 

Burlington. 

George  J.  Thommasen, 

PeUa. 

George  G.  Gaass, 

Fella. 

C.  W.  Bamseyer, 

Bloomfield. 

C.  Ver  Ploeg, 

Oskaloosa. 

Irving  G.  Johnson, 

Oskaloosa. 

Oskaloosa. 

J.  G.  Patterson, 

Oskaloosa. 
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W.  H.  Keating, 
John  F.  Laeey, 
C.  C.  Oiris, 
H.  H.  Sheriff^ 
F.  D.  Beid, 
L.  E.  Gorlett, 
W.  C.  Bnrrell, 
B.  G.  Howard, 
Walter  MeNett, 
John  N.  MeCoj, 

F.  A,  Ontjee, 
B.  J.  Smith, 
Balph  Otto, 
Geo.  G.  Tnie, 
Ben  McOoy, 
Joe.  B.  Jaeqaee, 
Edward  H.  MeGoj, 
O.  C.  G.  PhilUpfl, 
W.  B.  Hart, 

G.  P.  Linville, 
G.  M.  Titns, 
J.  O.  Watson, 
O.  W.  Withaxn, 
J.  E.  Stevens, 


Oskaloosa. 

Oskaloosa. 

Oskaloosa. 

Oskaloosa. 

Oskaloosa. 

Oskaloosa. 

Oskaloosa. 

Jefferson. 

Ottnmwa. 

Oskaloosa. 

Mason  City. 

Monteznma. 

Iowa  City. 

Oskaloosa. 

Oskaloosa. 

Ottumwa. 

Waterloo. 

Oskaloosa. 

Iowa  City. 

Cedar  Bapids. 

Mnscatine. 

Indianola. 

Greenfield. 

Boone. 


Upon  motion  duly  made  the  report  was  adopted. 

The  PBEsmENT :  We  will  listen  to  the  report  of  the  Treasurer, 
Mr.  Charles  S.  Wilcox. 

Tbeasubeb's  Report — ^Iowa  State  Bab  Association 
Phom  June  22, 1910,  to  June  28, 1911 


mCBIFTS 

Balanee  on  hand  on  date  of  last  report $478.15 

Membership  fees 216.00 

Annual  dnes 1224.00 

Total  Beceipts 

DISBUaSBMENTS 

Bobt.  J.  Bannister,  defldt  in  matter  of  last  annual  ban- 
quet (Order  No.  49) $  22.00 

Chas.  M.  Dnteher,  Secretary,  salary  for  year  1909  to  1910 

(Order  No.  60) 200.00 


$1918.16 
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C.  A.  Thomas,  expenses  for  trip  to  Dee  Moines  for  annual 

address  (Order  No.  61) 46.00 

F.  8.  Dnnshee  et.  al.,  expenses  of  membership  eommittee 

(Order  No.  62) 63.68 

J.  P.  Blaise,  stenographer,  reporting  proeeedings  of  1910 

meeting  and  making  transcript  thereof  (Order  No.  63)  70.60 
Chas.  M.  Dntcher,  Secretary,  printing,  telegram  and  snp- 

pUes  (Order  No.  64) 10.34 

Citizen  Printing  Hoose,  Iowa  City,  printing  and  material 

(Order  No.  66) 12.90 

Chas.  M.  Duteher,  Seeretarj,  express  and  envelopes  for 

proceedings  (Order  No.  66) 61.94 

Economy  Advertising  Co.,  printing  proceedings  of  1910, 

supplies  and  freight  charges  (Order  No.  67) 341.03 

Arcade  Printing  Co.,  envelopes  and  printing  blanks  for 

treasurer  (Order  No.  68) 16.00 

Chas.  S.  Wilcox,  Treasurer,  postage  and  supplies  (Order 

No.  69)   46.21 


Total  disbursements  $  888.60 

Balance  on  hand 1029.66 


$1918.16 


All  bills  paid. 

Bespectfully  submitted, 

Chas.  8.  Wiloox,  Treasurer. 
Bated  June  28,  1911. 

Upon  motion  duly  made  the  report  was  received  and  referred 
to  the  Auditing  Committee. 

The  PBBsmENT:  Next  we  will  listen  to  the  report  of  the  li- 
brarian, by  Mr.  A.  J.  Small,  of  Des  Moines. 

Report  of  the  Libbabian 

To  the  President,  officers  and  memhers  of  the  Iowa  State  Bar 

Association. 

Oentlemen: — ^I  herewith  hand  you  my  report  as  Librarian  of 
the  Association  with  a  recommendation : 

Since  my  incumbency  as  your  Librarian  I  have  carefully 
guarded  the  distribution  of  the  proceedings  of  the  Association, 
though  I  have  distributed  copies  to  those  persons  and  institutions 
interested  and  entitled  to  them.    I  have  sent  out  current  issues 
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to  the  various  State  Librarians,  Bar  Associations,  libraries,  and 
law  schools  over  the  country  and  to  the  local  libraries  within  our 
own  State.  Not  only  have  I  sent  out  current  issues  to  those  in- 
stitutions but  I  have  completed  several  sets.  I  have  not  attempted 
to  send  out  to  all  the  secretaries  of  the  various  State  Bar  Associa- 
tions for  the  reason  that  some  were  not  known  to  me  and  others 
did  not  care  for  them ;  but  I  have  sent  to  those  whom  I  knew  and 
who  desired  our  proceedings.  I  have  found  it  very  helpful  to  me 
in  securing  exchanges  for  the  State  Library.  We  now  have  one 
of  the  best  collections  of  the  various  bar  proceedings  in  this 
country ;  these  are  bound  and  made  accessible.  I  invite  the  mem- 
bers of  this  Association  to  visit,  inspect  and  make  use  of  these 
proceedings  and  our  splendid  State  Law  Library. 

There  is  one  matter  which  I  desire  to  call  to  your  attention  and 
which  I  recommend  for  favorable  consideration.  It  is  no  doubt 
generally  known  by  a  majority  of  this  membership  that  a  State 
Bar  Association  was  organized  in  Iowa  in  1874,  and  that  it  held 
annual  meetings  for  several  years.  The  only  proceedings  known 
to  exist  in  pamphlet  form  are  the  second,  1875,  third,  1876,  and 
the  fifth,  1878.  All  the  proceedings,  however,  were  published  in 
The  Western  Jurist,  a  legal  periodical  published  in  Des  Moines. 

This  early  association  was  organized  May  27th,  1874,  with  the 
following  list  of  officers : 

President,  James  Qrant. 
Ist  Vice  President,  C.  H.  Gateh. 
2d  Vice  President,  O.  P.  Shiras. 
3d  Vice  President,  W.  A.  Stowe. 
Beeording  Secretary,  C.  A.  Clark. 
Corresponding  Secretary,  Crom  Bowen. 
Treasurer,  C.  C.  Nourse. 

Iowa  having  one  of  the  first  if  not  the  first  State  Association 
we  should  take  pride  in  the  fact.  Besides  there  are  several  able 
addresses  by  such  jurists  as  Judge  John  F.  Dillon,  Judge  T.  M. 
Cooley,  Judge  J.  M.  Love,  Hon.  E.  H.  Stiles,  Judge  (leorge  W. 
McCrary,  and  others.  These  addresses  are  worthy  and  deserving 
of  publication  and  of  being  made  available.  I  would  recommend 
that  the  proceedings  of  the  old  association  be  printed.  They  are 
not  extensive  and  can  easily  be  bound  in  a  small  volume.  A 
price  might  be  placed  upon  them  and  we  might  sell  them  to  in- 
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stitntioiis  and  mdividuals  other  than  those  provided  for  on  the 
free  list.  I  am  quite  sure  a  number  can  be  sold  at  a  reasonable 
sum — enough  to  partially  pay  for  the  cost  of  reprmting.  It 
seems  to  me  desirable  that  these  proceedings  be  reprinted  and  I 
earnestly  recommend  that  it  be  done. 

Respectfully  submitted, 

A.  J.  SMAiiL,  Librarian. 

The  PBBsn>ENT :  You  have  heard  the  report  of  the  Librarian. 
What  shall  be  done  in  regard  to  the  recommendation  with  respect 
to  the  first  Bar  Association  in  the  United  States,  as  I  understand 

itr 

Justice^  H.  E.  Debkeb  :  I  move  you  that  the  matter  be  re- 
ferred to  a  committee  of  three,  api)ointed  by  the  Chair,  with 
power  to  act. 

The  motion  was  duly  seconded  and  carried,  and  the  Chair  ap- 
pointed as  such  comjnittee,  Justice  H.  E.  Deemer,  Judge  W.  B. 
Lewis,  and  B.  M.  Haines. 

James  0.  Crosby:  I  think  I  have  a  complete  copy  of  The 
Western  Jurist,  that  I  shall  be  pleased  to  donate  to  the  library. 

The  PBESn>ENT :  Next  we  will  hear  the  report  of  the  Committee 
on  Legal  Education  and  Admission  to  the  Bar,  by  Justice  Emlin 
McClain,  of  Iowa  City. 

The  Segbbtabt:  I  have  a  letter  from  Justice  McClain  with 
respect  to  that  report,  which  is  as  follows : 

''On  the  program  of  the  State  Bar  AfMoeiation  for  Thursdaj  morning  is 
a  report  on  Legal  Education  and  Admission  to  the  Bar.  No  matters  have 
been  referred  to  the  conmiittee  for  report  and  the  committee  has  nothing  to 
submit  at  this  meeting.  Please  make  this  announcement  when  the  report  of 
the  committee  is  called  for. 

Truly  70urs, 

Emun  McCuok." 

The  PBEsmEXT :  Passing  that  matter  then,  we  come  to  the  re* 
I)ort  of  the  Comjnittee  on  Legal  Biography,  by  Hon.  W.  B.  Lewis, 
of  Montezuma,  chairman. 
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Report  of  the  Committee  on  Leqaii  Bioobaphy 

Your  Committee  on  Legal  Biography,  by  its  report  last  year, 
undertook  to  sorest  that  it  is  preferable  that  the  committee  do 
the  work  for  the  year  of  its  incumbency,  rather  than  for  the  pre- 
ceding year,  and  that  so  far  as  possible  the  histories  be  collected 
and  the  report  for  the  year  be  presented  at  the  end  of  the  year. 
The  committee  has  undertaken  to  do  this  this  year  and  presents 
herewith  the  biographies  of  the  brothers  who  died  between  June 
1, 1910  and  June  1, 1911,  with  the  exception  of  four  or  five  which 
we  ask  permission  to  add  to  our  report  in  case  we  succeed  in 
getting  the  necessaiy  information  before  the  proceedings  are 
ready  for  the  press. 

It  will  be  observed  that  biographies  belonging  in  the  period 
ending  June  1,  1910  are  included  in  this  report.  This  arises 
from  the  fact  that  the  necessary  data  was  not  secured  in  time  for 
the  1910  report. 

The  Clerks  of  the  District  Court  of  the  several  counties  again 
place  us  under  the  greatest  obligations  by  their  courteous,  prompt 
and  careful  response  to  our  requests  for  assistance. 

Our  report  is  liot  in  all  cases  as  full  as  we  wished  to  make  it. 
We  have  gone,  in  eveiy  case,  to  the  records  of  the  local  associa- 
tions where  these  have  been  made  up,  and  corresponding,  as  far 
as  we  could  learn,  with  those  nearest  the  decedents,  in  an  effort 
to  make  the  record  of  this  Association  as  complete  and  accurate  as 
possible.  W.  B.  Lewis. 

J.  0.  Crosby. 
P.  B.  Wolfe. 
Committee. 
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Andrew  Jackson  Bakes,  of  Appanoose  County.    1832-1911. 

Andrew  Jackson  Baker  was  bom  in  Virginia  (subsequently 
West  Vii^inia),  on  June  6,  1832  and  died  at  Centerville,  Iowa, 
April  23, 1911. 

He  was  educated  at  Howell  Academy,  Mt.  Pleasant,  Iowa,  and 
was  admitted  to  the  bar  at  Chariton,  Iowa  in  1855  and  com- 
menced the  practice  of  law  there  that  year.  He  lived  there,  and 
at  Lancaster,  Jefferson  City,  and  St.  Louis,  Missouri ;  at  Center- 
ville, and  Des  Moines,  Iowa ;  and  Tacoma,  Washington.  He  was 
Attorney  General  of  Missouri  1870  to  1872,  Attorney  General  of 
Iowa  1885  to  1889. 

The  local  Bar  Association  of  Appanoose  County  leaves  this 
record  of  its  estimate  of  General  Baker: 

''  Whereas,  by  the  hand  of  death,  there  has  been  taken  from  the 
ranks  of  the  Appanoose  County  Bar  one  of  its  most  esteemed  and 
honored  members,  General  A.  J.  Baker ; 

^'And,  whereas,  it  is  right  and  fitting  that  we  should  in  some 
appropriate  manner  express  the  feeling  of  sorrow  and  sense  of 
loss  that  is  ours ; 

^*  Therefore,  he  it  resolved  by  the  Appanoose  County  Bar  As- 
sociation that  in  the  passing  of  our  friend  and  brother,  A.  J. 
Baker,  from  the  scenes  of  his  earthly  activities,  the  State  has  lost 
a  true  and  honored  citizen,  the  community  a  wise  and  able  coun- 
sellor, his  family  a  devoted  husband  and  father,  and  the  Bar  a 
true  exponent  of  the  high  ideals  that  should  govern  the  pro- 
fession. 

''Be  it  further  resolved;  That  the  inspiration  of  the  life  and 
character  of  our  deceased  brother,  his  consistent  adherence  to, 
and  lofty  conception  of,  the  duties  and  responsibilities  of  the 
profession  wiU  always  be  cherished  by  those  of  us  who  remain, 
as  an  inspiration  to  higher  and  nobler  actions  in  our  profession. 

''General  Baker  was  a  man  of  the  highest  type  of  courage; 
physical,  mental  and  moral.  His  physical  courage  was  demon- 
strated by  his  service  upon  the  field  of  battle ;  his  mental  courage 
was  evidenced  by  the  boldness  with  which  he  attacked  legal  prob- 
lems and  propositions  submitted  to  him;  his  moral  courage  was 
displayed  in  the  attitude  taken  by  him  upon  the  great  moral 
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questions,  regardless  of  the  effect  upon  his  personal  welfare.    He 
was  in  very  truth  one  of  God 's  noblemen. ' ' 

Charlies  Bakeb,  of  Johnson  County.    1843-1910. 

Charles  Baker  was  bom  January  18,  1843,  in  Saratoga 
County,  New  York,  and  died  July  1,  1910,  at  Iowa  City, 
Iowa.  He  removed,  when  a  child,  with  his  parents,  to  Wisconsin, 
where  his  childhood  and  young  manhood  were  passed  on  a  farm 
cleared  from  the  wilderness,  and  where  he  experienced  the  hard- 
ships and  privations  usual  in  pioneer  life. 

On  April  24, 1861,  at  the  age  of  eighteen  years  he  enlisted  as  a 
private  in  Company  I  of  the  Fourth  Wisconsin  Regiment.  He 
served  his  term  of  enlistment,  three  years,  a  corporal  at  the  time 
of  his  discharge.  He  reenlisted  and  faithfully  served  his  country 
until  the  close  of  the  war.  Soon  after  his  discharge  from  mili- 
tary service  he  removed  to  Iowa  City,  studied  law  and  was  ad- 
mitted to  the  bar  before  Judge  N.  M.  Hubbard  of  the  Eighth 
District,  in  May,  1866.  He  formed  a  partnership  with  Hon. 
J.  Y.  Blackwell,  which  continued  a  few  years.  In  November, 
1874,  he  formed  a  partnership  with  George  W.  Ball.  This  busi- 
ness relation  continued  until  Mr.  Baker's  death,  the  firm  being 
changed  during  the  last  five  years  by  the  admission  of  Gteorge 
W.  Ball,  Jr.  to  the  partnership. 

Mr.  Baker  was  married  in  1869  to  Miss  Caroline  I.  Blackwell, 
daughter  of  his  law  partner,  who  died  August  3,  1906.  He  was 
again  married  on  June  15,  1908,  to  Mrs.  Minnie  H.  Hindman  of 
Iowa  City,  who  survives  him.  He  left  surviving  by  his  first  mar- 
riage, four  sons;  Henry  C,  Ray  N.,  Irving  W.,  and  Mark  E. 
Baker,  all  in  business  in  Chicago. 

He  was  selected  by  the  General  Assembly  as  one  of  the  Code 
Commissioners,  who  prepared  the  Code  of  1897.  He  spent  about 
two  years'  time  with  his  colleagues  in  the  arduous  labor  neces- 
sary in  the  preparation  of  this  ^eat  work,  which  is  of  inestimable 
value  to  the  people,  and  especially  to  the  Bench  and  Bar,  who 
recognize  that  the  work  of  this  Commission  was  carefully,  faith- 
fully and  eflSciently  performed. 

He  occupied  a  distinguished  position  at  the  bar,  both  in  the 
District  and  Supreme  Court.    He  was  a  close  student,  an  indefat- 
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igable  worker,  a  careful,  painstaking  lawyer,  always  faithful 
to  the  cause  of  his  clients,  bnt  never  seeking  to  win  a  cause  by 
unfair  or  unprofessional  practices.  For  forty-four  years  he  oc- 
cupied an  enviable  position  at  the  bar,  and  among  the  citizens 
of  Iowa  City.  For  his  ability,  his  upright  character,  and  his 
sterling  honesty,  both  as  a  lawyer  and  citizen,  he  was  held  in  the 
highest  esteem  by  all  who  knew  him. 

GuiiUCK  H.  BELSHBDi,  of  Wlnncbagp  County. 1910. 

Oullick  H.  Belsheim  died  at  Forest  City,  Iowa,  on  the  17th  day 
of  August,  1910. 

He  was  educated  at  the  State  University  of  Iowa,  both  as  to 
his  college  preparation  and  in  the  law  and  upon  his  graduation 
commenced  the  practice  of  the  law  at  Forest  City,  Iowa,  which 
was  the  scene  of  all  his  professional  life.  He  was  County  Attor- 
ney of  Winnebago  County  at  the  time  of  his  death. 

The  Clerk  of  the  District  Court  of  Winnebago  County  kindly 
furnishes  the  conmiittee  with  a  copy  of  the  resolutions  adopted 
by  the  Winnebago  County  Bar  Association  from  which  we  copy : 

''Be  it  resolved  that  during  our  acquaintance  and  service  with 
Mr.  Belshiem  as  an  attorney  and  officer  of  the  Court,  extending 
over  the  past  eleven  years,  we  have  ever  found  him  attentive  to 
his  duties  as  an  attorney,  careful  of  the  rights  of  his  clients, 
courteous  and  considerate  in  his  demeanor  toward  all.  That  he 
had  a  high  conception  of  the  trust  imx)osed  upon  an  attorney, 
and  was  prompt  and  fearless  to  condemn  the  wrong  deed  and 
approve  the  right. 

''That  his  sudden  taking  away  comes  as  a  shock,  and  em- 
phasizes the  solemn  fact  that  'as  to  the  day  or  hour  no  man 
knoweth^  That  we  miss  him  from  his  accustomed  place  among 
us  and  sorrow  over  the  demise  of  our  friend  and  companion  in 
the  prime  and  fullness  of  power." 

Thomas  Brown,  of  Muscatine  County.    1835-1911. 

Thomas  Brown  was  bom  at  Mt.  Vernon,  Ohio,  on  December  3, 
1835,  and  died  at  Muscatine,  Iowa,  February  9,  1911.  He  was 
educated  at  Eenyon  College,  Gambier,  Ohio,  and  did  his  work 
as  a  law  student  in  a  law  office.    He  was  admitted  to  the  bar  at 
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Davenporty  Iowa,  in  1875  and  that  same  year  commenced  the 
practice  of  the  law  at  Sigoumey,  Iowa,  after  which  he  removed  to 
Mugeatine,  the  whole  of  his  professional  life  having  been  spent 
in  these  two  places. 

Alexander  Beown,  of  Van  Buren  County.    1837-1910. 

Alexander  Brown  was  bom  near  Carbondale,  Pennsylvania, 
May  3,  1837,  and  died  at  Keosauqua,  Iowa,  August  10,  1910. 
Judge  Brown  was  of  Scotch  descent,  his  father,  Hugh  Brown, 
and  his  mother,  Maiy  Gibson,  were  both  natives  of  Scotland  and 
were  married  in  that  country.  They  were  Presbyterians  and 
emigrated  to  this  country  in  1820  or  1822,  living  two  years  at 
Albany,  New  York,  then  in  Pennsylvania,  and  from  there  they 
came  to  the  Territory  of  Iowa  in  1842  and  settled  at  Keosauqua, 
where  the  elder  Brown  in  partnership  vath  James  Johnson  erect- 
ed and  operated  a  flouring  mill.  He  died  in  1847,  his  widow 
surviving  him  thirty  years,  dying  at  the  age  of  eighty  in  1887. 

His  work  as  a  law  student  was  in  the  office  of  Judge  Qeorge  Q. 
Wright  in  Keosauqua,  Iowa,  and  he  was  admitted  to  the  bar  at 
Keosauqua,  Iowa,  in  1859  and  commenced  the  practice  of  the  law 
there  at  that  time,  spending  the  whole  of  his  professional  life  in 
that  city.  He  was  Provost  Marshal  in  the  office  of  Robert  Rut- 
ledge,  Burlington,  Iowa,  two  years;  he  served  two  years  as 
County  Judge  of  Van  Buren  County,  and  six  years  as  County 
Auditor,  at  the  close  of  which  he  returned  to  the  practice. 

In  the  fall  of  1861  Alexander  Brown  and  his  brother  enlisted 
in  Company  E,  Fifteenth  Iowa  Infantry.  The  brother,  Hugh, 
was  made  Second  Lieutenant  of  the  company  and  after  about  a 
year  of  service  with  the  company,  served  on  General  Ord's  staff 
for  the  remainder  of  the  war,  after  which  he  joined  the  regular 
army,  where  he  served  many  years,  retiring  with  the  rank  of 
Major.  Judge  Brown  was  promoted  March  1, 1862,  from  private 
to  Sergeant  Major  of  the  regiment,  which  left  Keokuk  for  the 
front  on  March  19,  and  arrived  at  Pittsburg  Landing,  Tennessee, 
April  6.  On  the  first  day  of  the  sanguinary  battle  of  Shiloh  in 
which  the  regiment  took  part  and  came  out  with  a  casualty  list 
of  213  killed,  wounded  and  missing.  Judge  Brown  was  among 
the  number  of  wounded.    He  recovered  from  his  wound  in  time 
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to  reach  his  regiment  and  participate  with  it  in  the  battle  of 
Corinth,  Mifisissippi,  October  3,  1862,  the  regiment  again  losing 
heavily,  and  yonng  Brown  being  again  wounded  so  severely  that 
it  not  only  terminated  his  active  service  in  the  army,  but  became 
a  severe  drain  upon  his  vitality  through  life.  He  was  discharged 
upon  surgeon's  certificate  of  disability  in  February,  1863,  and 
returned  to  Eeosauqua.  In  the  fall  of  1867  he  was  elected  Judge 
of  Van  Buren  County  and  held  this  office  until  it  was  abolished 
by  the  legislature.  He  was  elected  to  the  State  Senate  in  1881. 
In  1894  he  was  elected  County  Attorney,  serving  two  terms,  and 
he  was  Mayor  of  Eeosauqua  continuously  for  a  period  of  ten 
years  till  1908,  when  on  account  of  growing  infirmities  he  de- 
clined to  again  run  for  the  office.  He  was  a  member  of  the  school 
board  and  also  its  president  at  the  time  of  his  decease.  He  was 
a  member  of  the  board  of  trustees  of  the  Methodist  Episcopal 
Church,  a  member  of  the  Masonic  fraternity,  and  of  the  Orand 
Army  of  the  Eepublic. 

William  D.  Bbovto,  of  Monona  County.    1852-1911. 

William  D.  Brown  was  bom  at  Franklin  Grove,  Bureau  County, 
Illinois,  October  21,  1852,  and  died  at  Onawa,  Iowa,  January  3, 
1911.  He  was  a  graduate  of  the  State  University  of  Iowa,  but  his 
work  as  a  law  student  was  in  the  office  of  M.  B.  Davis  of  Sioux 
City,  Iowa.  He  was  admitted  to  the  bar  June  26,  1882,  at  Sioux 
City  and  commenced  the  practice  of  law  there  at  that  time,  his 
whole  professional  life  being  spent  in  Sioux  City  and  Onawa. 
He  held  the  offices  of  Justice  of  Peace  in  Sioux  City  and  Mayor 
of  Onawa. 

The  Monona  County  Bar  Association  testify  their  estimate  of 
his  worth  as  follows : 

'* Resolved  that  in  the  death  of  our  departed  brother  and  co- 
worker this  association  and  the  members  thereof,  as  well  as  the 
entire  community  has  sustained  a  distinct  loss ;  that  as  a  friend 
he  was  not  only  genial  and  attractive,  but  always  loyal,  consist- 
ent, and  true;  that  in  the  several  offices  and  positions  of  trust 
which  he  from  time  to  time  held,  he  uniformly  performed  the 
duties  of  his  office  with  fidelity  and  credit;  in  business  he  was 
ever  diligent  and  trustworthy,  always  liberal,  considerate,  and 
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obligmg ;  as  a  citizen  and  as  a  man  he  was  of  high  character  and 
was  always  aligned  on  the  side  of  right  and  took  a  deep  i>er8onal 
interest  in  things  tending  toward  the  welfare  of  the  community. " 

Wm.  J.  BmcHABD,  of  Scott  Comity.    1844-1911. 

Wm.  J.  Birchard  was  bom  at  Troy,  New  York,  March  13, 1844, 
and  died  at  Davenport,  Iowa,  April  19, 1911.  His  work  as  a  law 
student  was  in  an  office.  He  was  admitted  to  the  bar  at  Daven- 
port, Iowa,  in  1876,  and  was  there  engaged  in  the  practice  of  the 
law.  He  was  for  a  time  at  Denver,  Colorado.  He  was  for  ten 
years  Clerk  of  the  District  Conrt  for  Scott  County. 

Warren  Chase,  of  Buchanan  County.    1843-1911. 

Warren  Chase  was  bom  October  14,  1843  at  EUiotsville,  New 
York,  and  died  January  27,  1911,  at  Quasqueton,  Buchanan 
County,  Iowa.  His  work  as  a  law  student  was  in  an  office.  He 
was  admitted  to  the  bar  at  Independence,  Iowa,  February  22, 
1876,  and  commenced  practice  the  same  year  at  Quasqueton, 
Iowa. 

James  W.  Clark,  of  Linn  County.    1874-1910. 
[Information  reoeiyed  too  late  for  report  of  last  year.] 

James  W.  Clark  was  bom  at  Webster  City,  Iowa,  May  11, 
1874,  and  died  at  El  Paso,  Texas,  on  his  way  home  from  Cali- 
fornia, on  May  10,  1910.  He  was  educated  at  Leland  Stanford 
University,  CaUfomia,  and  took  his  law  course  at  Drake  Univer- 
sity, Des  Moines,  Iowa,  and  was  admitted  to  the  bar  in  June, 
1897.  He  commenced  the  practice  of  the  law  at  Cedar  Bapids, 
Iowa,  the  same  month  and  this  was  the  scene  of  his  whole  profes- 
sional life. 

PmNEAS  WnrTE  Crawford,  of  Dubuque  County.    1830-1910. 

Phineas  White  Crawford  was  bom  at  Putney,  Vermont,  Sep- 
tember 21, 1830,  and  died  at  Dubuque,  Iowa,  December  11,  1910. 
He  had  his  college  course  at  Jacksonville  College,  Jacksonville, 
Illinois,  and  his  work  as  a  law  student  partly  in  college  and  part- 
ly in  an  office.  He  was  admitted  to  the  bar  at  Dubuque,  Iowa,  on 
the  8th  day  of  October,  1851,  and  commenced  the  practice  of  the 
law  there  that  same  year.    His  professional  life  was  spent  in 
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Dubuque  except  when  as  attorney  for  the  M.  E.  &  T.  Railroad 
Company,  he  had  headquarters  at  Hutchinson,  E^ansas,  for  sev- 
eral years.  He  was  City  Recorder  of  the  city  of  Dubuque  from 
1854  to  1858,  Alderman  of  the  fourth  ward  some  sixteen  years, 
and  State  Senator  from  Dubuque  County  for  four  years. 

Jacob  C.  Davis,  of  Linn  County.    1843-1909. 
[Information  reeeived  too  late  for  report  of  last  year.] 

Jacob  C.  Davis  was  bom  in  Baden,  (Germany,  September  15, 
1843,  and  died  at  his  home  in  Marion,  Iowa,  December  3,  1909. 
He  was  educated  in  the  public  schools  of  Marion  and  did  his 
work  as  a  law  student  in  an  office.  He  was  admitted  to  the  bar 
at  Marion,  Iowa,  July  14,  1863,  and  commenced  the  practice  of 
the  law  in  partnership  with  Thomas  Corbeth  at  Marion,  Iowa, 
the  same  year.  His  professional  life  was  all  at  Marion,  Iowa. 
He  was  at  different  times  Mayor  and  City  Attorney  of  Marion, 
Iowa,  and  County  Attorney  of  Linn  County. 

The  local  Bar  Association  of  Linn  County  by  resolutions  say 
of  Mr.  Davis  that  ''he  was  a  citizen  active  in  all  of  the  afFairs  of 
life,  who  was  a  pioneer  in  this  part  of  the  State,  and  was  instru- 
mental in  the  organization  of  the  'Old  Settlers'  Association  of 
Linn  County'  which  has  done  so  much  to  preserve  to  this  and 
future  generations  the  evidences  of  the  hardships  of  pioneer  life, 
and  in  his  death  the  community  has  lost  an  active  and  true  citizen 
and  his  family  a  loving  and  indulgent  father  and  husband." 

Jonathan  Prentiss  Doluvbe,  of  Webster  County.    1858-1910. 

Jonathan  Prentiss  DoUiver  was  bom  at  Kingwood,  Preston 
County,  Virginia  (afterwards  West  Virginia),  February  6, 1858, 
and  died  at  his  home  at  Fort  Dodge,  October  15, 1910. 

He  was  educated  in  the  University  of  West  Virginia,  and  his 
work  as  a  law  student  was  in  a  law  office.  He  was  admitted  to 
the  bar  at  Fort  Dodge  in  1878,  at  which  time  he  commenced 
practice  at  that  place  which  was  his  home  from  that  time  until 
his  death.  He  was  Representative  in  Congress  from  the  Tenth 
Iowa  District  from  1889  to  the  first  Monday  in  December,  1900. 
He  resigned  to  become  Senator  in  place  of  John  H.  Gear,  who 
died  July  14,  1900,  Senator  Dolliver  having  been  appointed  by 
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the  Governor  on  August  22, 1900,  to  fill  out  the  vacancy.  Senator 
Dolliver  was  elected  by  the  Twenty-ninth  General  Assembly, 
January,  1902,  to  fiU  out  the  balance  of  the  term  ending  March 
4,  1907,  and  reelected  by  the  Thirty-second  (General  Assembly 
for  the  term  ending  March  4,  1913. 

Senator  Dolliver  was  one  of  the  great  men  of  Iowa;  he  grew 
to  be  great  in  Iowa,  having  come  to  the  State  a  mere  boy.  He 
impressed  himself  upon  the  State  and  her  institutions  and  it 
would  be  impossible  to  write  the  State's  history  without  writing 
much  of  him.  His  name  for  the  last  twenty-five  years  of  his  life 
was  f amiUar  to  every  man  and  woman  in  Iowa  and  to  all  children 
old  enough  to  attend  school. 

The  Webster  County  Bar  Association  have  recorded  their  esti- 
mate of  Senator  Dolliver  in  the  following  resolutions : 

*' Whereas,  it  has  pleased  Him  who  is  all-wise  to  remove 
the  burdens  of  life  from  our  beloved  Senator  Dolliver,  who  for 
thirty-two  years  honored  the  Webster  County  Bar  with  his  mem- 
bership, and 

*' Whereas,  he  came  among  us  a  stripling  youth  with  the 
gift  of  speech;  he  was  taken  from  us  in  the  prime  of  his  man- 
hood; the  nation  mourns,  'A  great  man  has  fallen,'  and 

'^Whereas,  in  the  loss  of  him,  his  aid  and  the  good  of  his 
example,  we  suffer  in  common  with  his  State  and  country, — ^his 
country  a  patriot,  his  State  a  loyal  son,  and  we  a  friend  whose 
cheerful  life  and  kindly  smile  it  did  men  good  to  see  and  know, 
and 

'*  Whereas,  the  sympathy  of  our  hearts  goes  out  to  those 
beside  whose  loss  all  others  signify  little,  his  dear  wife  and  son 
and  daughters, 

'^Therefore,  be  it  resolved,  that  it  is  with  profound  grief  that 
we  note  the  untimely  death  of  this  great  man.  His  life  not  only 
shed  its  Ught  on  the  great  problems  of  state,  but  beyond  and 
more,  it  embraced  in  a  broad  Christianity  the  warm  feeling  and 
kindness  of  heart  that  comes  only  from  Gk)d's  own.  May  his 
great  soul  rest  in  peace. 

'^Be  it  further  resolved  that  this  resolution  be  recorded  in  the 
records  of  this  association  and  the  records  of  the  District  Court 
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of  Webster  Coimty,  and  that  a  copy  thereof  be  transmitted  to 
Mp8.Dolliver." 

Thomas  Ethan  Elwood,  of  Jackson  County.    1845-1911. 
[From  the  reeords  of  the  local  bar  and  papers.] 

Thomas  Ethan  Elwood  of  Jackson  County,  Iowa,  was  bom 
August  2,  1845,  in  Mercer  County,  Pennsylvania,  and  died  at 
Maquoketa,  Iowa,  January  5,  1911. 

His  work  as  a  law  student  was  in  an  office,  and  he  was  ad- 
mitted to  the  bar  in  Andrew,  Jackson  County,  Iowa  at  March 
term,  1868,  and  at  once  commenced  the  practice  of  the  law  in  that 
county.  He  was  for  a  time  at  Andrew  and  then  at  Maquoketa, 
which  was  his  home  at  the  time  of  his  death. 

His  parents,  James  and  Jane  Elwood,  removed  to  Iowa  in  1855, 
settling  in  Fairfield  township,  Jackson  County,  Iowa,  where  the 
subject  of  this  sketch,  who  came  with  them,  grew  to  manhood. 
He  received  his  education  in  the  common  schools  and  studied  law 
with  Darling  &  Darling  in  Andrew,  teaching  school  in  the  winter 
seasons.  He  was  united  in  marriage  with  Mrs.  Sarah  Jenkins 
Chamberlain,  who  survives  him.  They  had  no  children  of  their 
own,  but  gave  the  parents'  care  and  love  to  several  in  their  home. 
He  is  credited  with  being  in  many  respects  a  remarkable  man, 
strong  in  his  friendships,  intense  in  his  affections,  warm  hearted, 
sympathetic  and  loyal,  faithful  and  zealous  for  all  those  for 
whom  he  labored,  regardless  of  the  fee.  It  is  said  of  him  that 
probably  no  lawyer  in  the  county  settled  more  cases  out  of  court 
or  untangled  more  knotty  situations  than  he. 

WiLUAM  Pitt  Ferguson,  of  Page  County.    1843-1910. 

William  Pitt  Ferguson  was  born  July  29,  1843,  at  Glasgow, 
Scotland,  and  died  at  Shenandoah,  Iowa,  on  October  15,  1910. 
He  was  educated  at  an  academy  in  Ohio,  doing  his  work  as  a  law 
student,  however,  in  an  office.  He  was  admitted  to  the  bar  at 
Sidney,  Iowa,  in  1869,  and  the  same  year  commenced  the  practice 
of  the  law  at  Hamburg,  Iowa,  removing  to  Shenandoah  in  1870, 
where  he  spent  the  remaining  years  of  his  life.  The  town  dates 
from  August  6th,  1870,  and  he  was  its  first  lawyer  and  one  of  its 
earliest  and  best  mayors.     He  was  County  Attorney  of  Page 
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County  two  terms  and  Judge  of  the  Superior  Court  of  Shenan- 
doah a  part  of  two  terms.  He  was  a  member  of  Company  B, 
Fifth  Independent  Batallion  Ohio  Cavalry  and  later  of  a  com- 
pany of  U.  S.  Engineers. 

The  local  Bar  Association  of  the  city  of  Shenandoah  records 
its  estimate  of  Judge  Ferguson  in  these  words:  '*Be  it  resolved 
by  the  Bar  of  Shenandoah,  all  members  present.  That  in  the 
death  of  Judge  Ferguson,  the  honest  man  and  upright  Judge,  the 
Bar  and  city  of  Shenandoah  have  sustained  a  loss  that  will  be 
long  felt  and  remembered  with  regret." 

William  Franklin  Fitzgarrald,  of  Linn  County.    1853-1909. 
[Information  received  too  late  for  report  of  last  year.] 

William  Franklin  Fitzgarrald  was  bom  at  Center  Point,  Iowa, 
January  25,  1853,  and  died  at  Excelsior  Springs,  Missouri,  De- 
cember 14, 1909.  He  was  educated  at  Cornell  College  and  did  his 
work  as  a  law  student  in  the  office  of  Colonel  Preston.  He  was 
admitted  to  the  bar  at  Marion,  Iowa,  in  1877,  commencing  the 
practice  of  the  law  at  Center  Point  in  that  year.  Later  he  moved 
to  Marion  where  he  was  made  Mayor  of  the  city,  and  was  Presi- 
dent of  its  Board  of  Education. 

The  local  Bar  Association  of  Linn  County,  Mr.  Fitzgarrald 's 
neighbors,  by  resolutions,  say  of  him : 

''The  Bar  of  Linn  County,  Iowa,  has  lost  in  the  death  of 
William  F.  Fitzgarrald  one  of  its  most  honored  and  respected 
members;  one  who  reflected  credit  upon  the  profession;  he  was 
a  worthy  opponent  and  judge  of  the  law,  a  good  trial  lawyer, 
and  a  safe  counsellor.  He  worked  faithfully  and  earnestly  for 
the  success  of  his  cause  and  advised  settlement  where  possible. 
He  highly  prized  the  confidence  and  esteem  of  the  members  of 
the  Bar  and  the  public  generally,  and  his  word  or  promise  was 
regarded  good  by  all  who  knew  him.  He  was  pleasant  and  agree- 
able under  all  circumstances.  His  strong  personality  with  his 
pleasant  and  sympathetic  nature  coupled  with  his  legal  knowl- 
edge made  him  friends  and  clients.  His  advice  upon  general 
matters  of  business  was  good.  Judges,  lawyers,  and  laymen  alike 
relied  upon  his  word.  His  character  and  honesty  were  never 
questioned.'' 
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Horace  W.  Oleason,  of  Mahaska  County.    1846-1911. 

Horace  W.  Gleason  was  bom  at  Warren,  Grafton  County,  New 
Hampshire,  on  the  2nd  day  of  May,  1846,  and  died  at  Oskaloosa, 
Iowa,  April  20,  1911.  He  was  educated  at  Dartmouth  College 
and  did  his  work  as  a  law  student  in  an  office.  He  was  admitted 
to  the  bar  in  Toledo,  Iowa,  in  1869  and  commenced  the  practice 
of  the  law  at  Monroe,  Iowa  in  1870,  where  he  remained  for  two 
years,  then  removing  to  Oskaloosa  where  he  practiced  for  fifteen 
years,  then  to  Hutchinson,  Kansas,  where  he  remained  nine  years, 
and  thence  to  Illinois  where  he  remained  five  years,  and  again 
at  Oskaloosa  since  1901.  He  was  Representative  from  Mahaska 
County  in  the  Seventeenth  General  Assembly,  was  United  States 
Commissioner  for  the  Southern  District  of  Iowa,-  County  Attor- 
ney, and  City  Solicitor. 

The  local  Bar  Association  of  Oskaloosa  by  resolutions,  prepared 
by  Honorable  John  P.  Lacey,  Irving  C.  Johnson,  and  John  0. 
Malcolm,  testify  of  Mr.  Gleason : 

^^ Resolved  that  in  the  professional  life  of  our  departed  brother, 
Honorable  Horace  W.  Gleason,  we  have  a  fitting  example  of  the 
courteous  and  faithful  lawyer.  In  pubUc  life  the  patriotic  sol- 
dier, the  honest  legislator,  and  in  private  life  the  upright  citizen, 
adopting  for  his  life  work  a  profession  necessarily  made  up  of 
successes  and  defeats  our  brother,  whether  in  one  or  the  other, 
gave  no  offense  nor  held  feeling  of  resentment.  We  commend 
the  private,  public,  and  personal  life  of  our  deceased  brother  as 
worthy  of  the  highest  commendation  and  make  this  public  testi- 
monial thereof." 

John  D.  Hornby,  of  Harrison  County.    1835-1910. 

John  D.  Hornby  was  bom  in  the  State  of  Maine  January  1, 
1835,  and  died  at  Logan,  Iowa,  October  7,  1910.  He  was  ad- 
mitted to  the  bar  at  Centerville,  Iowa  on  October  3, 1870.  So  far 
the  committee  has  been  unable  to  obtain  any  further  history  of 
Mr.  Hornby. 

Thbodorb  W.  Ivory,  of  Mills  County.    1848-1911. 

Theodore  W.  Ivory  was  bom  at  Marshall,  Michigan  in  1848, 
and  died  at  Glenwood,  Iowa,  April  21,  1911.    His  work  as  a  law 
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student  was  in  an  office  and  he  was  admitted  to  the  bar  at  Glen- 
wood,  Iowa,  in  1878,  and  commenced  the  practice  of  the  law  at 
that  place  the  same  year.  He  was  Postmaster  at  that  place  for  a 
time. 

Lewis  Lichtt,  of  Black  Hawk  Comity.    1828-1911. 

Lewis  Lichty  was  bom  at  Somerset  County,  Pennsylvania,  on 
February  29, 1828,  and  died  at  Waterloo,  Iowa,  February  6, 1911. 

He  was  educated  at  Mt.  Pleasant  College,  Pennsylvania,  and 
read  law  in  the  office  of  Jeremiah  Black,  who  was  Attorney  Gen- 
eral in  the  Cabinet  of  President  Buchanan.  .  He  commenced  the 
practice  of  law  in  Somerset  County,  Pennsylvania,  but  its  date 
is  not  obtainable,  nor  have  we  been  able  to  learn  the  date  of  his 
admission  to  the  bar. 

In  Iowa  his  location  was  at  Waterloo,  since  1864.  He  was  the 
first  City  Attorney  of  Waterloo,  was  Mayor  from  1873  to  1876 
and  several  times  later.  He  was  also  the  first  secretary  of  the 
Masonic  lodge  of  Waterloo. 

Harbison  McNeil,  of  Warren  County.    1834-1910. 

Harrison  McNeil  was  bom  near  Warsaw,  Indiana,  on  Sep- 
tember 15,  1834,  and  died  at  Indianola,  Iowa,  September  22, 
1910.  He  had  his  college  education  at  the  University  of  Indiana, 
and  his  work  as  a  law  student  was  done  in  an  office.  He  was  ad- 
mitted to  the  bar  in  Des  Moines,  Iowa,  in  1862,  and  that  same 
year  commenced  the  practice  of  the  law  at  Indianola,  Iowa,  which 
was  his  home  during  the  whole  of  his  professional  life. 

The  testimony  of  the  Bar  Association  of  Warren  County  in 
resolutions  prepared  by  Honorable  W.  H.  Berry  and  0.  C. 
Brown  is  written  as  follows  : 

^ '  His  record  at  this  bar  is  an  honorable  one.  Engaged  in  much 
of  the  important  litigation  of  the  county  for  more  than  forty 
years,  he  maintained  the  confidence  of  the  members  of  the  bar 
and  of  his  clients  and  of  the  people. 

*'His  client's  interest  was  always  his  interest  and  no  man  who 
ever  employed  him  had  any  occasion  to  fear  that  he  would  be 
betrayed  by  his  attorney.  He  was  earnest,  emphatic,  and  ag- 
gressive in  his  practice  when  he  believed  that  was  for  the  good 
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of  his  canae,  mild  and  compromisiiig  when  that  seemed  to  him 
best,  but  always  true  to  his  clients. 

''With  the  court  and  counsel  he  was  fair  and  reliable.  No 
judge  need  fear  that  he  would  take  advantage  of  confidence 
placed  in  him.  No  lawyer  ever  doubted  his  keeping  his  agree- 
ments, whether  verbal  or  in  writing,  and  no  client  who  sought 
to  repudiate  agreements  made  by  him  in  the  process  of  a  litiga* 
tion  would  ever  repeat  it 

''The  members  of  the  Bar  of  Warren  County  hereby  record 
their  high  appreciation  of  the  worth  of  Harrison  McNeil,  as  an 
officer  of  the  Court,  as  a  lawyer,  as  a  man,  and  ask  the  Court  to 
order  that  this  resolution  be  entered  in  the  records." 

Benjamin  Hubeb  Miller,  of  Jones  County.    1845-1911. 

Benjamin  Huber  Miller  was  bom  in  Rome  township,  Jones 
County,  Iowa,  April  10, 1845,  and  died  at  Anamosa,  Iowa,  March 
9,  1911.  He  was  educated  in  the  high  school  at  Lisbon,  Iowa, 
and  did  his  work  as  a  law  student  in  the  office  of  T.  Pierce,  and 
was  admitted  to  the  bar  at  Anamosa,  Iowa,  in  March,  1875.  He 
at  once  entered  upon  the  practice  of  the  law,  and  spent  his  whole 
professional  life  in  Clin  and  Anamosa,  Iowa.  He  was  Judge  of 
the  Eighteenth  Judicial  District  of  Iowa  from  1903  to  1906. 

We  glean  from  the  resolutions  of  the  Jones  County  Bar  Asso- 
ciation that  Judge  Miller  prepared  himself  for  his  life  work  in 
the  village  of  Olin ;  that  we  was  a  boy  in  a  pioneer  family  and  had 
not  the  advantages  of  college  or  law  school,  and  that  he  was  not 
a  rugged  boy,  x>erhaps  not  physically  a  strong  man,  but  that 
through  his  indomitable  will,  unaided  and  alone,  he  mastered  the 
mysteries  of  the  law  and  arose  from  a  farmer's  boy  to  a  most  ex- 
cellent people's  judge,  an  accomplishment  for  the  most  ambitious 
to  emulate.  ^ 

Abrah  Middlesworth,  of  Polk  County.    1878-1911. 

Abram  Middlesworth  was  bom  at  Shelbyville,  Illinois,  March 
13, 1878,  and  died  at  Des  Moines,  Iowa,  March  1,  1911.  He  was 
educated  at  Drake  University  and  was  admitted  to  the  bar,  at 
Des  Moines,  Iowa,  in  May,  1908*,  and  commenced  the  practice  of 
the  law  there  at  once ;  the  whole  of  his  professional  life  was  spent 
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in  that  city.    Memorial  exercises  hy  the  local  association  of  Polk 
County  are  to  be  held  later. 

Geobge  a.  Richardson,  of  Crawford  County.    1857-1911. 

C^rge  A.  Richardson,  of  Crawford  County,  Iowa,  was  bom  at 
Attica,  New  York,  April  27,  1857,  and  died  at  Denison,  Iowa, 
April  6, 1911.  His  work  as  a  law  student  was  in  a  law  office  and 
he  was  admitted  to  the  bar  at  Denison,  Iowa,  in  1894,  and  com- 
menced the  practice  of  the  law  in  1899  at  that  place.  He  served 
two  terms  as  County  Treasurer  of  Crawford  County,  and  at  the 
time  of  his  death  was  Secretary  of  the  School  Board  of  Denison, 
Iowa. 

Samubl  Crew  Scott,  of  Clinton  County.    1860-1911. 

Samuel  Crew  Scott  was  bom  at  Lyons,  Clinton  County,  Iowa, 
September  1,  1860,  and  died  at  the  same  place  April  13,  1911. 

He  had  his  school  and  college  preparation  in  the  public  schools 
of  Lyons  and  the  State  College  at  Ames.  His  work  as  a  law  stu- 
dent was  in  an  office  and  he  was  admitted  to  the  bar  at  Clinton, 
Iowa,  in  June,  1884,  and  commenced  the  practice  of  the  law  the 
same  month  in  that  city,  which  was  the  scene  of  all  his  profes- 
sional life.  He  was  City  Solicitor  of  the  city  of  Clinton,  member 
of  the  Lyons  School  Board  and  member  of  the  Fire  and  City  Po- 
lice Commission  of  the  city  of  Clinton,  which  position  he  occupied 
at  the  time  of  his  death.  He  was  a  member  of  Lyons  lodge  No. 
93  A.  F.  and  A.  M.,  and  was  a  thirty-second  degree  Mason.  His 
accomplishment  as  an  orator  led  to  his  selection  for  many  public 
addresses  and  addresses  of  welcome  and  Decoration  Day  ad- 
dresses, etc.  He  was  a  member  of  the  First  Congregational 
Church  of  Lyons  of  which  he  was  one  of  the  trustees,  and  he  was 
a  regular  attendant  at  the  Sunday  services.  "* 

The  local  Bar  Association  of  Clinton  by  resolutions  testify  that 
Mr.  Scott  was  an  excellent  lawyer,  peculiarly  strong  as  a  coun- 
sellor. By  study,  energy,  perseverance,  and  industry,  he  won  an 
enviable  position  as  a  lawyer.  Serenely,  earnestly,  persistently, 
and  faithfuUy  he  served  his  clients,  performed  his  duty  as  a  citi- 
zen, and  conducted  himself  with  that  integrity  which  commands 
our  admiration  and  inspires  us  to  emulate  his  fine  example. 
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Edward  Lashellbs  Smalley,  of  Bremer  County.    1847-1910. 

Edward  Lashelles  Smalley  was  bom  at  Muncyy  Pennsylvania, 
on  the  23rd  day  of  January,  1847,  and  died  at  Waverly,  Iowa,  on 
the  24th  day  of  June,  1910.  He  was  educated  at  Hanover  Col- 
lege, Hanover,  Indiana,  and  his  work  as  a  law  student  was  in  an 
office.  He  was  admitted  to  the  bar  at  Waverly,  Iowa,  November 
14, 1874,  and  commenced  practice  at  that  place  in  January,  1875, 
which  was  his  home  until  his  death.  He  was  referee  in  bank- 
ruptcy. 

John  S.  Stanbery,  of  Cerro  Qordo  County.    1846-1911. 

John  S.  Stanbery  was  bom  in  Mercer  County,  Ohio,  September 
28, 1846,  and  died  at  Mason  City,  Iowa,  March  24, 1911.  He  was 
educated  in  the  State  University  of  Iowa  and  took  his  law  course 
there  and  was  admitted  to  the  bar  at  Mason  City,  Iowa,  in  1870, 
commencing  the  practice  of  the  law  in  that  city  in  1871  and 
spent  his  whole  professional  life  there.  He  was  for  a  time  Justice 
of  Peace  and  was  a  member  from  Gterro  Gordo  County  of  the 
Thirty-first  and  Thirty-second  General  Assemblies  of  Iowa. 

William  Geoege  Thompson,  of  Linn  County.    1830-1911. 

William  George  Thompson  was  bom  January  17, 1830,  in  Cen- 
ter township,  Butler  County,  Pennsylvania,  and  died  April  2, 
1911,  at  Kenwood  Park,  Iowa.  He  was  educated  at  Witherspoon 
Institute,  Pennsylvania,  and  did  his  work  as  a  law  student  in  the 
law  office  of  Judge  Daniel  Agnew.  He  was  admitted  to  the  bar 
in  1853  in  Butler  County,  Pennsylvania,  and  commenced  prac- 
tice January  1,  1854,  at  Marion  in  Linn  County,  Iowa,  where  he 
spent  the  whole  of  his  professional  life.  He  was  State  Senator 
in  1856,  Prosecuting  Attorney,  1870,  Territorial  Judge  of  the 
Territory  of  Idaho,  Member  of  Congress  1879  to  1882,  State  Rep- 
resentative in  1885,  and  Judge  of  the  District  Court  of  Iowa  in 
and  for  the  Eighteenth  Judicial  District,  1894  to  1906. 

Judge  Thompson  was  one  of  the  most  interesting  characters  in 
aU  of  Iowa.  In  many  features  he  was  a  great  man.  The  local 
bar  thus  records  its  estimate  of  him : 

**In  point  of  ability  as  an  advocate  he  had  few  superiors.  We 
think  we  hazard  nothing  in  saying  that  there  was  no  man  per- 
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sonally  more  popular  and  more  generally  beloved  by  the  mem- 
bers of  the  bar  of  the  Eighteenth  Judicial  District,  as  well  as  by 
the  public  generally.  His  uniform  courtesy,  his  unfailing  kind- 
ness, and  sympathy  endeared  him  to  all  his  acquaintances.  In 
all  his  relations  of  life  he  was  a  manly  man,  clean,  respected,  and 
honored  by  all  who  knew  him.  While  we  will  miss  his  kind, 
genial  greeting  and  his  kindly  presence,  yet  we  can  never  forget 
him  as  an  honored  member  of  the  bar,  nor  fail  to  feel  the  in- 
fluence of  his  life  and  example." 

Thomas  Updeqrapp,  of  Clayton  County.    1834-1910. 

Thomas  Updegraff  was  bom  in  Tioga  County,  Pennsylvania, 
April  3, 1834,  and  died  at  McGregor,  Iowa,  October  5, 1910.  He 
came  to  Iowa  in  1855  and  was  Clerk  of  the  District  Court  of 
Clayton  County  from  1856  to  1860  and  was  admitted  to  the  bar 
in  1861.  He  was  a  member  of  the  Iowa  House  of  Representatives 
in  1878.  He  represented  the  Fourth  Congressional  District  of 
Iowa  in  the  Forty-sixth  and  Forty-seventh  Congresses  and 
also  in  the  Fifty-third  to  Fifty-fifth.  For  a  time  at  Mc- 
Gregor he  was  a  member  of  the  law  firm  of  Odell  &  Updegraff 
and  later  of  the  firm  of  Noble  &  Updegraff.  He  was  a  delegate 
to  the  Republican  National  Convention  in  1888  and  a  member 
of  the  notification  committee.  Was  a  member  of  Gamavillo  Ma- 
sonic lodge.  He  was  twice  married  and  left  surviving  him  two 
daughters. 

Davd)  Johnson  Vinje,  of  Story  County.    1850-1910. 

David  Johnson  Vinje  was  bom  at  Voss,  Bergen  Stift,  Norway, 
on  February  20,  1850,  and  died  at  Nevada,  Iowa,  June  18,  1910. 
He  was  educated  at  Whitten  and  Simpson  Colleges  and  did  his 
work  as  a  law  student  in  a  law  school.  He  was  admitted  to  the 
bar  at  Des  Moines,  Iowa,  in  June,  1876,  and  commenced  the  prac- 
tice of  the  law  at  Nevada,  Iowa,  the  same  year,  and  this  was  the 
scene  of  his  whole  professional  life.  He  was  County  Attorney  of 
Story  County  for  two  terms. 

William  Perry  Whipple,  of  Benton  County.    1856-1910. 

William  Perry  Whipple  was  bom  in  Vinton,  Iowa,  December 
26,  1856,  and  died  at  Vinton  on  the  6th  day  of  June,  1910.    He 
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had  his  college  education  in  the  State  University  of  Iowa  and  his 
work  as  a  law  student  was  in  the  law  department  of  the  Umver- 
mty.  He  was  admitted  to  the  bar  at  Vinton,  Iowa,  in  June,  1878, 
and  commenced  the  practice  of  the  law  there  that  same  year. 
This  was  his  home  and  the  scene  of  the  labors  of  his  professional 
life.  He  was  City  Attorney  of  Vinton,  Iowa,  and  Senator  of  the 
Fifth  Senatorial  District  in  the  Twenty-ninth  to  the  Thirty- 
third  General  Assemblies  of  the  State  of  Iowa. 

The  Pbesident  :  Next  is  the  report  of  delegates  to  the  Amer- 
ican Bar  Association. 

J.  B.  Weaver,  Jr.  :  Mr.  President  and  Gentlemen  of  the  Asso- 
ciation:  At  your  session  in  1910  Hon.  J.  L.  Carney,  Mr.  F.  F. 
Faville,  and  myself  were  named  by  this  Association  as  delegates 
to  the  annual  meeting  of  the  American  Bar  Association  to  be  held 
August  30  to  September  1,  1910,  in  the  city  of  Chattanooga. 
Your  president,  Mr.  Carney,  and  Mr.  Faville  being  unable  to 
attend  the  meeting  by  reason  of  imperative  engagements  else- 
where, the  writer  alone  of  the  Delegates  named  was  present. 
Your  Association,  however,  was  also  represented  in  fact  by  the 
attendance  of  a  number  of  gentlemen,  among  whom  were  that 
veteran  beloved  of  us  all,  Hon.  James  0.  Crosby,  E.  M.  Carr, 
Esq.,  of  Manchester,  E.  B.  Evans,  Esq.,  Dean  of  Drake  Univer- 
sity Law  School,  Mr.  Charles  A.  Dudley  of  Des  Moines,  Mr. 
E.  Dean  Fuller,  now  of  Mexico  City,  and  Mr.  Wallace  R.  Lane, 
now  of  Chicago. 

The  session  opened  August  30  with  an  address  of  welcome  by 
Senator  Frazier  of  Tennessee,  an  eloquent  and  well-timed  ad- 
dress marked  by  the  traditional  southern  spirit  of  hospitality, 
welcoming  us  to  the  South  or,  to  use  one  of  his  own  phrases,  ''To 
her  genial  sunshine  and,  if  you  are  very  thirsty,  to  her  still  more 
genial  moonshine."  This  was  followed  (after  a  proper  interval, 
for  the  weather  was  very  warm)  with  the  address  of  President 
Charles  F.  Libby  of  Maine,  devoted,  pursuant  to  the  rules  of  the 
Association,  to  the  most  noteworthy  changes  in  statute  law  in 
points  of  general  interest  arising  during  the  preceding  year.  It 
was  a  splendid  address,  patriotic  in  spirit,  strong  in  conserva- 
tism that  was  yet  constructive,  and  exhibiting  a  comprehensive 
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grasp  of  the  march  of  jurisprudence  at  home  and  abroad.  In  this 
address  will  be  found  among  other  things  an  interesting  and  in- 
structive discussion  of  modem  tendencies  looking  to  the  widening 
of  the  Constitution  by  new  methods  of  construction,  that  may 
well  be  studied  by  every  lawyer  interested  in  what  promises  to 
be  a  far-reaching  movement  fraught  with  most  important  results 
to  our  political  and  social  framework. 

Among  noteworthy  changes  in  statute  law  the  President  dealt 
at  length  with  increased  legislation  relating  to  agriculture,  with 
the  rapidly  growing  statutes  governing  automobiles  and  motor 
boats,  with  notable  changes  in  the  banking,  laws  of  Massachu- 
setts, Ohio,  New  York  and  New  Jersey,  the  laws  on  the  protection 
of  immigrants,  the  matter  of  child  labor,  the  conservation  move- 
ment, the  negro  suffrage  amendments  in  the  South,  taxation, 
employer's  liability,  and  sundry  other  items,  including  an  inter- 
esting review  of  the  novel  and  intricate  questions  arising  in  con- 
nection with  recent  triumphs  in  aviation. 

On  the  evening  of  August  31  Hon.  Woodrow  Wilson  addressed 
the  association  upon  the  theme,  ''The  Lawyer  and  the  Com- 
munity"— ^an  extremely  valuable  contribution  to  the  question  of 
the  lawyer's  relation  to  the  community  in  the  light  of  corporate 
development  in  America.  This  address  displayed  that  vigor  of 
intellect,  patriotic  spirit,  and  facility  of  expression  that  have 
been  evidenced  since  in  a  wider  field — a  field  concerning  whose 
limits,  indeed,  it  were  unwise  at  present  to  dogmatize. 

An  incident  that  caused  some  excitement  and  great  indignation 
among  the  delegates  was  the  formal  filing  with  the  Association 
of  the  charges  preferred  by  James  R.  Watts  against  Hon.  Joseph 
H.  Choate  of  New  York.  This  action  by  a  member  of  the  Ten- 
nessee Bar  was  promptly  resented  by  the  Association  of  that  State 
and  the  charges  and  request  of  the  mover  for  leave  to  withdraw 
same  were  referred  to  the  grievance  committee  of  the  Association 
with  the  practically  unanimous  feeling  of  the  lack  of  foundation, 
and  of  the  utter  impropriety  of  the  filing  of  the  petition,  the 
same  in  any  case  belonging  to  the  concerns  of  the  New  York  As- 
sociation in  the  first  instance. 

Among  the  most  active,  effective,  and  trusted  workers  at  the 
meeting  was  our  former  Iowa  comrade,  Hon.  Frederick  W.  Leh- 
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mann,  late  President  of  the  Association  and  now,  to  the  surprise 
of  no  one,  a  strong  force,  standing,  as  ever,  vigilant  and  aggres- 
sive at  the  right  hand  of  Uncle  Sam — one  of  the  real  working 
units  in  that  intricate  mechanism  out  of  whose  processes  is  woven 
in  the  loom  of  time  that  priceless  fabric — ^national  progress — and 
that  means  world  progress. 

For  the  ensuing  year  the  Association  chose  as  its  President 
Hon.  Edgar  H.  Farrar  of  New  Orleans,  a  choice  warranted  both 
hy  the  fitness  of  him  who  was  chosen  and  by  the  great  awakening 
of  interest  in  the  work  of  the  Association  that  has  been  aroused 
in  the  last  two  years  among  members  of  the  bar  in  the  South,  an 
interest  greatly  augmented  by  the  presence  of  the  Association  in 
annual  meeting  in  a  southern  State. 

With  respect  to  legislation  recommended  by  the  Association 
for  adoption  by  the  various  States  may  be  noted  the  report  of  the 
Committee  on  Uniform  State  Laws  with  respect  to  the  following : 

1.  An  act  to  make  uniform  the  law  of  transfer  of  shares  in 
corporations. 

2.  An  act  to  make  uniform  the  law  of  bills  of  lading. 

Both  of  these  acts  are  of  considerable  length  and  that  relating 
to  the  transfer  of  stock  may  be  deemed  by  many  little  short  of 
revolutionary,  its  purpose  being  to  give  to  stock  certificates  a 
practically  complete  negotiability  such  as  is  now  applied  to  or- 
dinary negotiable  instruments.  This  may  well  arouse  great  di- 
versity of  opinion  as  it  did  in  the  Association.  Both  acts  contain 
many  sections  and  may  properly  go  for  full  consideration  to  the 
committee  of  this  Association  dealing  with  uniformity  of  law. 
The  acts  will  be  found  on  pages  574  to  610  of  the  report  of  the 
session  for  1910  of  the  American  Bar  Association. 

Mr.  Simeon  E.  Baldwin  of  Connecticut  offered  a  resolution 
dealing  with  aviation,  which  was  referred  to  the  Committee  on 
Jurisprudence  and  Law  Reform.  This  resolution  directed  the 
committee  to  inquire  and  report  whether  the  common  law  makes 
an  aviator  liable  for  any  loss  or  damage  that  may  occur  inde- 
pendently of  negligence  and  whether  an  airship  flying  between 
the  States  or  foreign  countries  is  subject  to  regulation  by  Con- 
gress under  the  power  of  the  latter  over  commerce  between  the 
States  and  with  foreign  countries.    There  was  much  discussion 
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and  work  in  the  committee  concerning  a  reorganizing  of  the  Fed- 
eral Courts  and  a  new  Federal  Practices  Act.  No  doubt  the  more 
important  considerations  before  the  Association  have  been  dealt 
with  and  will  be  found  to  be  covered  by  the  new  Judiciary  Act 
of  March  3,  1911,  reorganizing  and  simplifying  our  system  of 
Federal  Courts.  The  committees  of  the  Association  have  long 
been  in  conference  with  committees  of  Congress  in  this  con- 
nection. 

The  Chattanooga  meeting  was  well  attended  and  notwithstand- 
ing the  extreme  heat  was  an  active  and  effective  session.  Many 
courtesies  were  extended  the  delegates,  the  well-known  historic 
setting  of  the  city  itself  contributing  greatly  to  the  pleasure  and 
interest  of  those  in  attendance. 

Mr.  President,  I  have  only  hinted  in  the  last  sentence  at  a 
phase  of  the  Chattanooga  meeting,  or  rather  an  influence  to 
which  it  was  subject,  growing  out  of  the  wonderful  historic  en- 
vironment of  that  city.  May  I  ask  your  indulgence  and  speak  a 
moment  longer  concerning  this  matter.  I  do  so  the  more  willing- 
ly, perhaps,  because  in  the  tremendous  constitutional  conflict  cul- 
minating in  the  Civil  War,  our  profession  bore  a  signal  part. 
We  have  Webster  and  Marshall  and  their  co-workers  who 
dreamed  of  and  crystallized  for  us  the  priceless  ideal  of  National 
Unity.  We  have  Lincoln  whose  mighty  task  it  was  to  hold  aloft 
that  ideal  and  to  bear  it  through  the  fires  of  conflict  to  the  peace- 
ful realm  of  accomplished  fact.  And  in  the  days  just  following 
we  of  Iowa  may  take  pride  in  our  contribution  of  men  like 
Samuel  F.  Miller  of  the  Supreme  Court  whose  duty  it  was  to  re- 
weave  into  a  garment  having  all  its  old  time  glory,  the  torn 
fabric  of  our  national  life.  And  so  of  the  meeting  at  Chattanooga 
where  on  every  horizon  line  monument  and  tablet  and  grave 
stone  stand  as  reminders  of  the  sacrifices  of  which  our  civilization 
of  today  is  the  fruit,  it  is  proper  that  I  should  tell  you  that  the 
greatest  achievement  of  that  meeting  of  lawyers  from  the  North 
and  South  was  the  deeper  inspiration  carried  away  by  every  dele- 
gate toward  a  life  of  patriotic  devotion. 

Chattanooga,  now  a  city  about  the  size  of  Des  Moines,  is  sit- 
uated upon  the  east  bank  of  the  Tennessee  River  that,  coming 
from  the  north,  sweeps  first  to  the  southeast  about  the  foot  of 
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Lookout  Mountain,  then  back  to  the  northwest,  thus  com- 
pleting the  famous  Moccasin  Bend.  Lookout  Mountain  rises  pre- 
cipitately eighteen  hundred  feet  above  the  river,  the  crest  thereof 
a  rugged  crag  from  which  may  be  viewed  portions  of  seven 
States.  To  the  left  of  the  mountain  is  Chattanooga  Valley  and 
on  the  left  of  that  and  north  lies  that  rugged  line  of  wooded  hills, 
rising  five  hundred  feet  or  more  above  the  vaUey,  known  as  Mis- 
sionary Ridge.  Off  a  few  miles  to  the  southeast  is  the  famous 
battlefield  of  Chickamauga.  Here  in  September,  1863,  in  a  dense 
wood,  struggled  110,000  men.  We  were  taken  over  the  field 
where  everywhere  are  reminders  of  the  awful  conflict. 

The  field  is  marked  by  hundreds  of  monuments  and  tablets, 
indicating  points  where  engagements  took  place,  where  losses 
were  heaviest,  and  the  position  of  the  various  regiments  en- 
gaged. Here  are  the  little  fields  and  quaint  log  cabius  which 
still  bear  the  impress  of  the  fight.  Trees  abound  whose  tops 
have  been  shot  off  and  in  whose  trunks  are  imbedded  cannon  balls 
and  shells,  where  nature  is  now  endeavoring  with  her  greenery 
to  cover  the  wounds  of  war.  Here  is  Snodgrass  Hill  where  the 
forces  of  Thomas  almost  alone  held  in  check  the  Confederate 
forces  and  preserved  Bosecrans  in  his  retreat  to  Chattanooga 
from  what  would  have  been  complete  rout.  It  is  a  lesson  in  pa- 
triotism to  go  over  this  bloody  field.  The  Union  troops  were  de- 
feated and  withdrew  to  Chattanooga.  The  Confederates  fol- 
lowed and  fortified  Lookout  Mountain,  Missionary  Ridge  and  the 
intervening  valley.  Having  possession  of  the  mountain,  they  cut 
off  the  only  railroad  connection  with  Chattanooga,  the  line  of 
railway  entering  the  city  along  a  ledge  at  the  foot  of  the  moun- 
tain at  the  margin  of  the  river.  For  two  months  the  Union  forces 
were  thus  under  siege  and  suffered  great  privation  and  loss. 
Finally  Rosecrans  was  relieved  and  Orant  took  command.  Sher- 
man by  a  night  movement  led  a  force  concentrated  upon  the  east 
bank  of  the  river,  opposite  the  north  end  of  Missionary  Ridgie. 
Hooker  with  his  forces  was  sent  to  Lookout  Valley  to  the  west  of 
the  mountain.  Heavy  forces  were  retained  in  the  Union  center 
at  Chattanooga  to  cooperate  in  the  attack.  Sherman  began  his 
attack  at  the  north  end  of  the  ridge  on  the  Confederate  right 
and  at  the  same  time  Hooker  was  directed  to  attack  Lookout 
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Mountain.  To  the  north  was  heavy  fighting.  During  Hooker's 
advance  upon  the  mountain  there  was  a  storm  which  rendered 
the  field  of  conflict  invisible  to  those  in  the  valley.  Up  the  moun- 
tain side  came  Hooker's  men,  fighting  as  they  came,  until  they 
reached  the  ledge  of  the  mountain  just  below  its  crest,  where 
were  the  Confederate  headquarters  in  what  is  known  as  the 
Craven  House.  Here  the  conflict  was  bitter,  but  inch  by  inch 
the  Confederate  position  was  taken  and  when  the  morning  of  the 
second  day  came  Grant's  troops  in  the  valley  and  Sherman's  at 
the  north  end  of  the  ridge  could  see  our  flag  floating  over  the 
crest  of  Lookout  Mountain. 

This  famous  ''battle  above  the  clouds"  was  one  of  the  most 
dramatic  eng^ements  of  the  war.  Word  was  sent  to  Hooker  to 
press  down  the  mountain  into  Chattanooga  Valley  and  thence 
across  to  Rossville  Gap  at  the  south  end  of  the  ridge.  Fighting 
began  at  both  ends  of  the  ridge,  and  was  supplemented  by  an 
advance  from  the  Union  center  upon  the  rifle  pits  at  the  foot  of 
the  ridge  opposite  Bragg 's  headquarters.  The  rifle  pits  were 
taken  but  the  troops  went  on  up  the  mountain.  This  further 
advance  was  pursuant  to  no  orders,  but  was  due  to  the  well 
known  initiative  of  the  American  soldier.  This  continued  attack 
upon  the  right,  left,  and  center  of  the  Confederate  position  re- 
sulted in  a  bitter  conflict  and  great  loss  of  life.  At  length  the 
Confederate  positions  all  along  the  ridge  were  taken  and  the  ene- 
my, defeated,  were  forced  oflE  into  the  broken  country  to  the  east. 

The  deleg3.te8  were  taken  all  over  these  historic  fields,  and 
every  delegate,  whether  from  the  North  or  the  South,  was  thrilled 
by  the  reminders  on  every  hand  of  what  is  now  our  common 
heritage — ^the  valor  of  the  American  soldier  in  the  Civil  War. 
Among  the  delegates  visiting  these  fields  were  many  old  soldiers 
from  both  sides  of  the  conflict  and  I  could  but  feel  that  here  was  a 
fulfillment  of  the  prophecy  contained  in  the  never-to-be-forgotten 
words  of  Lincoln : 

**The  mystic  chords  of  Memory  stretching  from  every  battle- 
field and  patriot  grave  to  every  loyal  heart  and  hearthstone  in 
this  broad  land,  will  yet  swell  the  chorus  of  the  Union  when 
touched  as  surely  they  will  be  by  the  better  angels  of  our  na- 
ture." 
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After  being  taken  with  the  delegates  over  Lookout  Mountain 
I  went  again  alone.  As  I  reached  the  crest  a  storm  swept  over  the 
mountain,  hiding  the  valley  below  just  as  it  did  on  that  November 
day  in  1863.  Working  my  way  by  footpaths  down  the  face  of 
the  mountain  I  came  to  a  little  ledge  about  a  hundred  yards  wide 
where  stood  the  Craven  House  and  where  took  place  the  bitter- 
est fighting.  Here  I  encountered  the  beautiful  shaft  erected  by 
the  State  of  Iowa  as  a  memorial  to  her  troops.  Here  upon  the 
side  of  the  mountain  fifteen  hundred  feet  above  the  valley  stands 
that  noble  memorial  to  the  valor  of  the  boys  of  Iowa.  Upon  its 
face  is  inscribed  this  prayer  in  which  every  patriotic  soul  must 
today  join : 

"May  the  heroism  which  dedicated  this  lofty  field  to  immortal 
renown,  be  as  imperishable  as  the  Union  is  eternal." 

The  President:  I  am  very  sure  the  Association  will  be  very 
glad  to  have  this  interesting  and  inspiring  report  of  the  Amer- 
ican Bar  Association  placed  upon  record. 

Passing  the  reports  of  any  other  committees  now,  we  will  take 
up  the  first  paper  on  the  program — **The  Lawyer  as  a  Patriot", 
by  Justice  John  C.  Sherwin,  Mason  City. 

THE  LAWYEB  AS  A  PATBIOT 

The  subject  that  I  have  chosen  for  this  necessarily  brief  paper 
is  as  broad  as  the  history  of  the  world.  Indeed,  were  full  justice 
to  be  done  it,  volumes  would  be  required  to  present  to  the  pro- 
fession in  the  most  condensed  form  the  splendid  achievements  of 
its  members  as  statesmen  and  as  patriots.  Prom  the  very  begin- 
ning of  organized  society,  the  lawyer  has  taken  a  large  and  a 
leading  part  in  shaping  the  policy  and  the  destiny  of  state  and 
nation.  It  is  not  my  purpose,  however,  to  do  more  than  to  call 
your  attention  to  a  very  few  of  the  great  number  of  lawyers 
whose  names  and  public  services  are  a  bright  and  lasting  part  of 
the  history  of  our  own  country,  and  in  making  my  selection  I 
have  been  guided  by  no  thought  of  belittling  the  work  and  ability 
of  those  who  are  not  the  immediate  subjects  under  consideration. 
I  have  only  attempted  to  present  a  few  thoughts  concerning  the 
men  who  have  always  commanded  my  deepest  admiration  and 
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have  appealed  to  me  as  worthy  of  the  highest  esteem  and  admira- 
tion of  the  profession  and  of  people  generally.  The  three  great 
events  in  our  history  as  a  nation  are  the  Declaration  of  Inde- 
pendence, the  Adoption  of  the  Constitation,  and  the  Civil  War, 
and  in  each  of  these  events  and  in  the  debates  and  agitation  pre- 
ceding them,  lawyers  took  conspicuous  parts  and  were,  at  least, 
among  the  foremost  in  securing  to  the  people  of  this  great  Re- 
public the  blessings  which  they  today  enjoy. 

All  American  citizens  pay  willing  homage  to  all  of  the  great 
men  of  the  Revolutionary  Period,  but  no  one  of  these  great  men, 
except  perhaps  Washington,  manifested  more  exalted  patriotism 
and  unselfish  devotion  to  public  interests  than  did  John  Jay,  the 
lawyer,  statesman,  and  jurist.  He  was  admitted  to  the  bar  in 
1768,  at  the  age  of  twenty-three,  and  soon  obtained  a  good  prac- 
tice for  those  times.  His  career  at  the  bar  was  brief,  however. 
While  he  was  inclined  to  be  conservative  relative  to  the  impend- 
ing conflict  between  the  colonies  and  the  mother  country,  when 
the  colonists  decided  upon  a  separation,  Jay  became  at  once  ag- 
gressive and  was  chosen  to  represent  the  citizens  of  New  York 
on  the  committee  selected  to  settle  questions  arising  out  of  the 
Boston  Port  Bill.  While  acting  on  that  committee,  he  drafted 
the  suggestion  of  the  committee  that  ''a  Congress  of  Deputies 
from  the  Colonies  in  general"  be  convoked,  which,  in  fact,  re- 
sulted in  the  Continental  Congress. 

New  York  sent  him  as  a  delegate  to  the  first  and  second  Con- 
tinental Congresses.  When  he  entered  the  first  Congress  in  1774, 
he  was  but  twenty-nine  years  of  age  and  was  scarcely  known  be- 
yond the  boundaries  of  his  own  State.  He  was  made  a  member 
of  the  committee  appointed  to  ''state  the  rights  of  the  colonies 
in  general",  and  by  direction  of  that  committee  he  prepared  an 
address  to  the  people  of  the  mother  country,  which  was  reported 
to  Congress  and  adopted.  The  paper  was  everywhere  praised. 
Jefferson,  without  knowing  its  author,  said  that  it  was  the  pro- 
duction of  the  finest  pen  in  America.  Webster  declared  that  it 
stood  at  the  head  of  the  incomparable  productions  of  the  first 
Congress,  productions  which  Lord  Chatham  pronounced  not  in- 
ferior to  those  of  the  master  minds  of  the  world.  It  is,  therefore, 
not  at  all  strange  that  when  the  session  of  the  first  Congress 
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ended,  this  young  lawyer  went  from  its  halls  with  a  national 
reputation  as  a  statesman  and  a  patriot,  and  that  the  public  de- 
mand for  a  continuation  of  his  patriotic  services  should  be  ear- 
nest and  persistent.  So  great  was  the  confidence  of  his  fellow 
members  of  Congress  in  his  ability  and  patriotism  that  they  later 
elected  him  President  of  that  body. 

In  1776,  Jay  was  elected  to  the  Provincial  Congress  of  New 
York  and  made  chairmian  of  the  Committee  of  Public  Safety. 
In  1777,  he  drafted  the  first  constitution  of  the  State  of  New 
York,  and  was  appointed  Chief  Justice  of  the  State  under  such 
constitution.  In  1779,  Congress  sought  to  induce  Spain  to  con- 
cur with  France  in  recognizing  the  independence  of  the  United 
States,  and  Jay  was  selected  to  conduct  the  negotiations  there- 
for. That  he  failed  in  that  mission  was  not  due  to  any  lack  of 
ability  or  tact  on  his  part.  Congress  then  sent  Jay  to  Paris  to 
act  with  Franklin,  Adams,  Jefferson,  and  Laurens  in  settling  the 
terms  of  the  treaty  of  peace  with  England,  and  there  his  service 
was  of  such  high  character  as  to  call  from  the  English  Minister 
in  Paris  the  statement  that  to  Jay  was  due  the  chief  credit  of 
bringing  the  negotiations  to  a  satisfactory  conclusion. 

After  the  first  election  of  Washington  as  President,  he  ap- 
pointed Jay  Chief  Justice  of  the  Supreme  Court,  but  it  was  not 
long  before  his  services  were  demanded  for  a  delicate  mission 
abroad,  and  on  the  16th  of  Aprils  1794,  he  was  nominated,  and 
on  the  19th  of  April  confirmed  as  Envoy  Extraordinary  to  Eng- 
land. The  policy  of  England  following  the  treaty  of  1784  had 
been  exceedingly  annoying  and  offeusive  to  this  country  and  had 
created  a  feeling  of  hostility  that  was  likely  to  embroil  us  in 
another  war  with  her.  Washington  realized  that  we  were  wholly 
unprepared  for  war  and  selected  Jay  as  the  one  man  whose  ex- 
perience, patriotism,  and  diplomacy  could  secure  for  the  nation 
at  least  a  part  of  its  demands  and  postpone  a  conflict  until  we 
should  be  better  prepared  for  it.  The  treaty  of  1794  was  the 
result  of  Jay's  mission  to  England,  and  while  it  was  not  entirely 
satisfactory  to  him  or  to  Washington,  it  was  finally  ratified  by 
Congress.  The  treaty  brought  down  upon  Jay  the  vilest 
calumny,  but  the  wisdom  of  his  action  soon  became  apparent, 
however,  and  he  soon  again  commanded  the  entire  confidence  of 
the  people. 
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He  was  elected  Governor  of  New  York  while  in  England  and 
was  reelected  in  1798.  He  filled  the  office  of  Governor  of  a  great 
State  with  the  same  conspienous  ability  that  had  characterized 
his  previous  official  career,  and  refused  a  renomination  because 
of  his  determination  to  retire  from. public  life;  and  such  deter- 
mination was  not  shaken  hy  his  subsequent  appointment  by 
President  Adams  as  Chief  Justice  of  the  same  Court  over  which 
he  had  once  presided  and  his  confirmation  by  the  Senate. 

After  twenty-eight  years  of  active  public  life  in  one  of  the  most 
critical  periods  in  American  history,  Jay  retired  to  the  quiet  and 
rest  of  private  life,  beloved  and  admired  by  all  of  the  people. 
As  has  been  said  by  a  brilliant  writer,  Jay  was  ''an  able  and 
sagacious  statesman,  an  enlightened  jurist,  an  accomplished  dip- 
lomat, a  sincere  and  unfaltering  patriot,  whose  wellnigh  fault- 
less career  shines  across  the  intervening  century  with  a  serene 
and  wholesome  radiance  that  not  only  excites  our  admiration  and 
gratitude,  but  quickens  the  pride  and  enriches  the  heritage  of 
every  American  citizen". 

Reference  to  the  adoption  of  the  Constitution  naturally  fol- 
lows what  has  already  been  said.  Historians  say,  and  I  think 
the  statement  is  generally  accepted  as  true,  that  out  of  the  fifty- 
five  members  of  the  Convention,  nine  men  were  the  most  con- 
spicuous in  the  adoption  of  the  Constitution,  and  of  these  nine 
men  seven  were  lawyers.  They  were  Hamilton,  Madison,  Morris, 
King,  Pinckney,  Wilson,  who  afterwards  became  a  Justice  of 
the  Supreme  Court,  and  Edmund  Randolph.  All  were  able  law- 
yers and  statesmen  who  had  been  prominent  in  the  events  lead- 
ing up  to  the  adoption  of  the  Constitution.  All  were  true  pa- 
triots, working  with  the  unselfish  and  single  purpose  of  securing 
for  the  people  of  this  new  nation  a  constitution  that  would  en- 
dure forever.  And  what  a  wonderful  instrument  was  produced ! 
Except  for  the  three  amendments  adopted  at  the  close  of  the 
Civil  War,  it  has  remained  unchanged  for  more  than  a  hundred 
years,  the  wonder  and  admiration  of  the  whole  civilized  world. 
It  is  an  instrument  wh6se  fixibility  has  established  its  perma- 
nence, for  in  such  fixibility  lies  the  strongest  guarantee  of  the 
permanence  of  the  government.  A  constitution  incapable  of 
yielding  to  the  growing  and  changing  views  and  purposes  of  a 
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great  nation  muat,  sooner  or  later,  be  carried  down  by  its  own 
weight,  while  an  instnunent  which  yields  to  the  urgent  necessi- 
ties of  the  times  contains  within  itself  elements  which  will  sustain 
it  for  all  time.  The  framers  of  the  Constitution  erected  a  monu- 
ment to  their  ability  and  patriotism  which  will  be  as  lasting  as 
time  itself. 

AU  of  the  lawyers  who  had  a  part  in  this  great  work  do  receive 
the  homage  of  their  profession  and  much  might  be  said  in  praise 
of  each,  but  my  purpose  at  this  time  is  to  deal  with  but  one  of 
these  illustrious  men. 

No  intelligent  student  of  the  Constitutional  History  of  the 
United  States  will  fail  to  recognize  Alexander  Hamilton  as  one 
of  the  great  minds  of  the  world.  For  years  preceding  the  adop- 
tion of  the  Constitution  he  had  been  advocating  principles  tend- 
ing to  consolidate  the  Union  and  formulating  plans  to  attain  that 
end.  He  was  a  close  student  of  government  and  had  familiarized 
himself  with  the  various  systems  that  had  theretofore  existed. 
He  was  by  nature,  temperament,  and  equipment  better  qualified 
for  the  position  he  occupied  in  relation  to  the  Constitution  than 
any  other  man.  Curtis  says  that  ''his  great  characteristic  was 
his  profound  insight  into  the  principles  of  government,  the  sa- 
gacity with  which  he  comprehended  all  systems,  and  the  thor- 
ough knowledge  he  possessed  of  the  working  of  all  the  freer  insti- 
tutions of  ancient  and  modem  times,  united  with  a  singular 
capacity  to  make  the  experience  of  the  past  bear  on  the  actual 
state  of  society,  rendered  him  one  of  the  most  useful  statesmen 
that  America  has  known.  Whatever  in  the  science  of  govern- 
ment had  already  been  ascertained,  whatever  in  the  civil  condi- 
tion of  mankind  in  any  age  had  been  made  practicable  or  proved 
abortive,  whatever  experience  had  demonstrated,  whatever  the 
passions,  the  interests,  or  the  wants  of  men  had  made  inevitable, 
he  seemed  to  know  intuitively.'' 

Hamilton  was  a  mature  man  in  intellect  before  he  was  thirty 
years  old,  and  from  the  age  of  twenty-three  until  his  untimely 
death  at  the  early  age  of  forty-seven  he  gave  his  best  intellectual 
efforts  to  his  adopted  country.  He  believed  in  the  efficacy  of 
publicity  for  the  advancement  of  correct  principles,  and  in  writ- 
ten appeals  to  the  intelligence  and  honesty  of  his  countrymen. 
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He  was  the  chief  author  of  the  Federaligt  and  his  papers  therein, 
together  with  those  of  Madison  and  Jay,  will  be  read  with  ad- 
miration and  wonder  as  long  as  there  are  readers  of  books. 

Hamilton  was  bom  a  statesman,  and  in  brilliancy  of  intellect 
and  power  to  analyze,  understand,  and  formulate  correct  prin- 
ciples of  government  he  has  never  had  a  superior.  It  is  said  by 
an  eminent  writer  that  he  ^'wrought  out  for  himself  a  political 
system  far  in  advance  of  the  conceptions  of  his  contemporaries 
and  one  which,  in  the  hands  of  those  who  most  opposed  him  in 
life,  became,  when  he  was  laid  in  a  premature  grave,  the  basis  on 
which  this  government  was  consolidated,  on  which,  to  the  present 
day,  it  has  been  administered,  and  on  which  alone  it  can  safely 
rest  in  that  future  which  seems  so  to  stretch  out  its  unending 
glories  before  us." 

I  must  not  omit  mention  of  one  of  America's  most  illustrious 
sons,  notwithstanding  he  is  the  subject  of  an  address  by  the 
President  of  this  Association. 

The  reputation  of  the  great  Chief  Justice,  John  Marshall,  does 
not  rest  alone  on  his  distinguished  service  as  a  jurist.  He  was  a 
celebrated  and  brilliant  statesman  before  he  began  the  service 
that  placed  him  among  the  illustrious  jurists  of  the  English  race, 
second  to  none  of  them.  He  was  a  Federalist  member  of  the 
Constitutional  Convention  and  took  an  active  and  conspicuous 
part  in  its  deliberations  and  debates.  He  had  already  served 
several  terms  in  the  State  Legislature  and  was  well  equipped  for 
the  work  of  the  Convention,  where  his  national  career  began. 
He  was  afterwards  an  Envoy  to  France,  a  member  of  Congress 
from  Virginia,  and  Secretary  of  State,  and  in  all  of  these  i>06i- 
tions  of  great  responsibility  he  g;ave  evidence  of  the  ability  that 
later  characterized  his  service  as  a  jurist. 

Soon  after  Marshall  became  Chief  Justice,  there  was  admitted 
to  the  bar  of  Massachusetts  a  young  man  who,  by  sheer  force  of 
ability  and  character,  was  destined  to  become  one  of  the  great 
exponents  and  defenders  of  the  Constitution,  and  a  combined 
lawyer,  statesman,  and  orator  whose  equal  the  world  has  rarely 
if  ever  seen.  Webster  possessed  a  rare  combination  of  remark- 
able qualities.  It  has  been  said  that  ''other  men  have  equaled 
him  in  argumentative  power;  other  men  have  displayed  as  pure 
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and  lofty  sentiment;  other  men  have  surpaased  him  in  the  do- 
main of  oratory,  but,  in  the  combination  of  great  powers,  he  has 
had  no  equal  among  prominent  men  of  America." 

Webster  attained  high  pr^essional  standing  in  a  short  time 
after  his  admission.  He  first  located  in  Portsmouth,  New  Hamp- 
shire, where  he  was  compelled  to  cope  with  able  and  experienced 
men.  Jeremiah  Mason,  then  in  the  full  maturity  of  his  powers 
and  the  acknowledged  leader  of  the  New  Hampshire  bar,  was 
his  chief  competitor.  During  the  nine  years  that  Webster  lived 
in  Portsmouth,  they  were  on  opposite  sides  of  most  all  of  the  im- 
portant cases,  and  it  was  there  that  Webster  laid  the  foundation 
for  his  future  greatness.  In  his  autobiography,  Mr.  Webster 
paid  this  tribute  to  Mr.  Mason:  ^'If  there  be  in  the  country  as 
strong  an  intellect,  if  there  be  a  mind  of  more  native  resources, 
if  there  be  a  vision  that  sees  quicker,  or  sees  deeper  into  whatever 
is  intricate,  or  whatever  is  profound,  I  must  confess  I  have  not 
known  it."  It  has  been  said  that  Mr.  Mason  educated  Webster 
as  a  lawyer  by  opposing  him,  and  that  he  cured  him  of  all  the 
"florid  foolery  of  his  early  rhetorical  style."  But  however  this 
may  be,  certain  it  is  that  Webster  became  a  great  lawyer  and  a 
master  of  English  style. 

I  shall  not  dwell  upon  his  achievements  at  the  bar,  however. 
My  intention  is  to  briefly  mention  his  great  service  to  the  country 
as  an  expounder  of  the  Constitution.  I  shall  not  follow  his  course 
as  a  member  of  the  lower  house  of  Congress,  but  it  must  not  be 
overlooked  that,  while  serving  there,  his  great  ability  and  staunch 
patriotism  influenced  the  legislation  of  both  houses.  But  as  I 
view  it,  Webster's  greatest  services  in  this  respect  were  rendered 
in  his  speech  on  Foot's  Resolution  in  reply  to  Hayne  and  his 
speech  in  reply  to  Calhoun's  speech  on  the  "Bill  Further  to 
Provide  for  the  Collection  of  Duties  on  Imports".  Both  of  these 
speeches  were  masterpieces  of  sound  logic  and  of  unrivaled  elo- 
quence, and  the  former,  at  least,  exercised  an  influence  that  is 
potent  today.  Hayne  was  himself  a  brilliant  orator  and  a 
champion  of  Calhoun's  doctrine  that  the  Constitution  was  a  com- 
pact or  confederation  between  sovereign  states  and  not  the  basis 
of  a  national  government  with  rights  and  powers  of  sovereignty. 
In  his  speech  on  Foot's  Resolution,  Hayne  had  gone  beyond  the 
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limits  of  the  resolution  and  indulged  in  sectional  and  personal 
attacks  in  keeping  with  his  views  as  to  the  powers  and  rights  of 
the  States.  Webster  replied  to  Hayne's  speech  without  special 
preparation  and  extemporaneouslyytand  that  he  answered  Hayne 
has  never  been  seriously  questioned.  The  fathers  of  the  CJon- 
stitution  spoke  through  the  orator,  and  it  was  a  great  masterly 
plea  for  a  complete  union  and  the  national  government. 

It  inspired  intense  patriotism  in  young  and  old  and  placed 
Webster  and  Marshall  side  by  side  as  preservers  of  the  Consti- 
tution. They  were  to  the  Constitution,  in  their  time,  what  Hamil- 
ton was  in  the  age  that  witnessed  its  formation  and  establish- 
ment. The  conclusion  of  that  great  speech  has  been  so  often 
repeated  by  the  youth  and  age  of  this  country  on  oratorical  and 
patriotic  occasions  that  it  is  familiar  to  all,  and  it  is  not  too  much 
to  say  that  it  largely  inspired  the  patriotism  that  made  possible 
the  United  States. 

Fifty  years  ago  an  angular  frontier  lawyer  from  Illinois  went 
to  the  White  House,  bearing  on  his  stooping  shoulders  a  greater 
burden  that  even  Washington  carried.  Indeed,  he  bore  a  greater 
burden  than  has  ever  been  carried  by  another  single  human  be- 
ing; but  he  bore  that  burden  with  a  spirit  of  solemn  consecration 
to  the  great  duties  before  him,  and  with  trust  and  confidence  in 
God  and  in  the  final  triumph  of  the  right.  How  well  he  per- 
formed those  duties  is  evidenced  by  the  reverent  love  in  which 
his  memory  is  held,  not  only  in  every  part  of  a  reunited  and 
indivisible  Union,  but  throughout  the  civilized  world. 

Great  as  other  men  in  public  life  have  been,  Abraham  Lincoln 
is  the  greatest  character  in  the  history  of  the  United  States,  and, 
I  think,  in  the  history  of  the  world.  Certainly  no  man  was  ever 
more  intensely  patriotic  than  Abraham  Lincoln,  and  no  man  ever 
gave  more  to  his  country.  He  gave  the  product  of  years  of  the 
best  part  of  his  life,  and  finally  his  life.  What  more  can  a  man 
give  to  his  country !  What  higher  example  could  be  given  those 
who  were  later  to  come  upon  the  scene  of  national  life,  or  what 
nobler  example  for  all  the  people  of  our  beloved  country ! 

Lincoln  did  not  go  to  the  White  House  unprepared  to  meet  the 
great  duties  and  responsibilities  placed  upon  him  by  his  fellow 
countrymen.    For  years  before  his  election,  he  had  given  deep 
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thought  to  the  one  great  problem  then  confronting  ns  as  a  na- 
tion, and  while  he  did  not  know  when  or  by  what  means  the 
problem  would  finally  be  settled,  he  had  an  abiding  faith  that, 
with  Divine  assistance,  the  Union  would  be  preserved  and  the 
Constitution  of  Hamilton,  Marshall,  and  Webster  upheld. 

One  of  Lincoln's  characteristics  was  his  ability  to  meet  great 
occasions.  His  debates  with  Stephen  A.  Douglas  in  1858  demon- 
strated that  he  was  a  man  of  great  intellectual  power,  but  his 
speech  at  Cooper  Institute  in  New  York  City  early  in  1860  con- 
vinced the  nation  that  he  was  a  great  man.  His  argument  there 
on  the  slavery  question  was  a  constitutional  argument  against  the 
claims  of  the  South  equally  as  sound  as  Webster's  reply  to 
Hayne.  It  was  full  of  the  high  and  earnest  character  of  the  man, 
and  foreshadowed  what  might  be  expected  of  him  in  the  future. 
Of  this  speech,  Joseph  H.  Choate  said :  *'He  spoke  upon  the  theme 
which  he  had  mastered  so  thoroughly.  He  demonstrated  by 
copious  historical  proofs  and  masterly  logic  that  the  fathers  had 
created  the  Constitution  in  order  to  form  a  more  perfect  union, 
to  establish  justice,  and  to  secure  the  blessings  of  liberty  to  them- 
selves and  their  posterity,  intending  to  empower  the  Federal  Gov- 
ernment to  exclude  slavery  from  the  territories."  In  the  kind- 
liest spirit,  he  protested  against  the  avowed  threat  of  the  South- 
em  States  to  destroy  the  Union  if,  in  order  to  secure  freedom  in 
those  vast  regions,  out  of  which  future  states  were  to  be  carved, 
a  Republican  President  were  elected.  He  closed  with  an  appeal 
to  his  audience,  spoken  with  all  the  fire  of  his  aroused  and  kind- 
ling conscience,  with  a  full  outpouring  of  his  love  of  justice  and 
liberty,  to  maintain  their  political  purpose  on  that  lofty  and 
unassailable  issue  of  right  and  wrong  which  alone  could  justify 
it  and  not  to  be  intimidated  from  their  high  resolve  and  sacred 
duty  by  any  threats  of  destruction  to  the  government  or  of  ruin 
to  themselves.  He  concluded  with  this  telling  sentence,  which 
drove  the  whole  argument  home  to  our  hearts :  ''Let  us  have  faith 
that  right  makes  might,  and  in  that  faith,  let  us,  to  the  end,  dare 
to  do  our  duty,  as  we  understand  it. "  That  night  the  great  hall, 
and  the  next  day  the  whole  city,  rang  with  delighted  applause 
and  congratulations,  and  he  who  had  come  as  a  stranger  de- 
parted with  the  laurels  of  a  great  triumph. 
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Lincoln's  first  inaugural  address  made  plain  to  the  people  his 
purpose,  under  Qod,  to  maintain  an  undivided  country  and  from 
that  moment  he  enjoyed  the  love  and  confidence  of  the  great  mass 
of  his  countrymen  and  countrywomen.  When  the  American  flag 
was  shot  from  the  heights  of  Fort  Sumter,  Lincoln  was  called 
upon  to  decide  whether  the  power  of  a  State  under  the  Constitu- 
tion was  greater  than  the  power  of  the  Nation,  and  history  re- 
cords his  answer. 

During  the  dark  and  troubled  times  that  followed,  he  dis- 
played that  clear  and  unerring  judgment  that  only  great  men 
possess.  It  is  too  often  the  case  that  our  esteem  for  men  is  meas- 
ured by  the  difiSculties  they  surmount,  but  that  is  not  true  re- 
garding Lincoln.  The  greatness  that  is  justly  attributed  to  his 
intellect  and  judgment  is  but  a  small  part  of  his  claim  to  the 
reverence  of  his  countrymen.  While  a  great  intellect  commands 
admiration,  it  is  only  the  heart  that  can  inspire  great  and  en- 
during love.  Lincoln's  heart  was  as  tender  and  as  responsive  as 
the  heart  of  an  affectionate  child.  No  unusual  or  influential  ap- 
peal was  required  to  call  forth  his  love  for  his  fellow  men.  It 
was  as  quickly  responsive  to  the  call  of  the  most  humble  as  to  the 
call  of  the  most  powerful.  It  was  always  as  ready  to  soften  the 
sorrow  of  some  poor  mother,  whose  boy  had  given  his  life  for  his 
country,  as  to  gladden  the  life  of  one  in  higih  station.  Who  could 
fail  to  love  and  reverence  such  a  character  t 

The  great  heart  of  Abraham  Lincoln  was  opened  to  the  whole 
world  in  his  brief  address  at  the  dedication  of  the  Gettysburg 
National  Cemetery.  In  an  address  covering  less  than  two  ordi- 
nary book  pages,  he  gave  to  the  world,  not  only  a  literary  classic, 
but  a  volume  of  love  and  sorrow  that  will  live  forever.  .  It  is  a 
tribute  that  only  a  great  heart  can  utter,  and  one  that  made 
certain  the  immortality  of  its  author. 

The  President:  The  Local  Committee,  through  Mr.  J.  A. 
Devitt,  desires  to  make  an  announcement. 

Mb.  Devitt  :  The  Local  Committee  desires  to  be  advised  at  as 
early  a  time  as  possible,  the  number  that  will  attend  the  banquet 
tonight,  which  will  be  held  in  the  dining  room  of  the  Lacey  Hotel. 

We  have  arranged  an  automobile  ride  at  the  close  of  this  after- 
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noon's  program.  The  members  will  be  taken  to  the  Country 
Club,  where  a  light  lunch  will  be  served,  and  you  will  be  taken 
back  in  time  for  the  banquet. 

The  PREsn>£NT:  The  next  number  on  the  program  is  ''Par- 
ticularist  Society",  P.  P.  Dawley,  Cedar  Rapids. 

Mr.  Dawley  :  If  I  should  cover  this  subject  the  way  it  ought 
to  be  done,  it  would  only  take  me  about  two  hours  and  I  fear  very 
much  if  I  undertook  that  at  this  time  of  the  day  I  might  be  dis- 
barred. So  I  will  relieve  your  fears  by  saying  that  in  order  that 
I  may  hold  myself  down,  I  have  prepared  a  brief  synopsis  or 
skeleton  of  the  subject,  which  I  will  read,  and  for  further  par- 
ticulars reference  is  hereby  made  to  the  original  source  from 
which  I  obtained  the  matter,  the  same  being  hereby  referred  to 
and  made  a  part  hereof  as  fully  as  though  set  forth  herein  at 
length. 

PABTICULABIST  SOCIETY 

That  form  of  society  in  which  the  family  always  remain  to- 
gether, ruled  by  the  patriarch  of  the  family,  tribe,  or  clan,  in 
which  property  is  held  in  common  and  the  individual  members 
must  depend  upon  the  community  for  everjrthing,  is  called  pa- 
triarchal or  communal  society.  Particularist  society  is  precisely 
the  opposite  of  this.  In  it  there  is  individual  independence  and 
self-reliance,  the  members  of  th^  family,  as  they  grow  up,  go  out 
and  make  places  for  themselves,  there  is  individual  ownership  of 
property;  instead  of  the  individual  depending  upon  the  com- 
munity or  the  government  for  his  maintenance,  the  government 
is  the  creature  of  the  individual  and  depends  for  its  powers  upon 
the  consent  of  the  governed.  The  so-called  Anglo-Saxon  races  are 
particularists,  individualists,  as  contrasted  with  ancient  peoples 
and  the  other  modem  races. 

How  this  particularist  form  of  society  originated  and  devel- 
oped has  been  the  subject  of  investigation  by  some  Prench  schol- 
ars in  social  science,  one  of  whom,  Henri  de  Tourville,  has  elab- 
orated their  views  in  a  work  entitled,  in  the  English  translation, 
'*The  Origin  and  Growth  of  Modem  Nations."  A  statement  of 
his  theory  may  be  of  interest  to  lawyers,  because  it  not  only 
throws  new  light  upon  the  history  of  the  nations  of  Western 
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Europe  but  also  gives  new  ideas  of  the  origin  of  certain  estates 
in  real  property,  and  of  the  feudal  system,  and  of  certain  tend- 
encies of  our  race  which  have  affected  our  ideas  of  government 
and  which  may  affect  some  of  the  great  problems  now  before  us. 

The  author  traces  the  particularist  peoples  from  the  ancient 
€k)ths  who  came  from  Russia  or  Asia  into  Germany  and  Scan- 
dinavia before  the  Christian  era.  They  were  wandering  shep- 
herds, of  the  patriarchal  type  of  society.  Never  remaining  long 
in  one  place,  they  held  no  property  in  land.  Personal  property 
belonged  to  the  family  or  tribe  in  common.  That  portion  of  the 
Gothic  race  which  settled  in  what  is  now  northern  Germany  and 
then  extended  by  successive  migrations  into  eastern  Scandinavia 
and  thence  to  the  western  coast  of  Norway,  underwent  a  complete 
transformation  from  the  patriarchal,  communal  type  to  the  par- 
ticularist type  of  society.  The  transformation  was  wrought  by 
the  physical  nature  of  the  countries  in  which  they  settled.  That 
part  of  the  race  which  did  not  reach  Norway  did  not  become 
particularists,  but  retained  their  former  characteristics  and  tend- 
encies. 

On  reaching  Germany  and  eastern  Scandinavia,  these  bands  of 
QotbB  could  go  no  farther,  but  were  obliged  to  become  sedentary 
and  depend  upon  the  cultivation  of  the  soil.  Their  country, 
northern  Germany  and  southern  Sweden,  still  called  Gothland, 
contained  such  a  network  of  waterways,  lakes,  and  coast  lines 
that  they  were  also  obliged  to  learn  watercraft  and  become  fa- 
miliar with  the  use  of  small  boats,  which  to  this  day  are  the  prin- 
cipal means  of  communication  between  the  people  of  those 
regions. 

Sedentary  life  and  the  cultivation  of  the  soil  loosened  the  ties 
of  the  patriarchal  family.  It  became  more  difficult  for  them  to 
remain  together  as  the  land  became  occupied  and  a  continuous 
migration  then  occurred,  of  the  more  adventurous  and  capable 
members  of  the  family,  each  seeking  a  new  home  for  himself. 
This  they  were  well  able  to  do,  as  they  were  perfectly  at  home  on 
the  water  and  their  small  boats  found  a  safe  way  before  them 
along  the  coasts  and  in  the  fiords  of  Norway.  The  coast  is  pro- 
tected by  a  chain  of  islands  making  a  sheltered  passage-way  be- 
tween the  islands  and  the  main  land,  and  the  land  is  everywhere 
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indented  with  narrow  golfs  or  fiords,  deep  and  still,  sheltered 
from  the  wind,  bounded  by  precipices  and  mountains,  and  ex- 
tending sometimes  more  than  a  hundred  miles  inland. 

Small  and  isolated  patches  of  tillable  soil  are  found  along  these 
fiords  in  nooks  and  crevices  of  the  rocks,  and  the  deep  waters 
contain  inexhaustible  supplies  of  fish,  which  supported  the  emi- 
grant on  his  jouroey  and  supplemented  the  produce  of  his  little 
farm.  The  small  estate  and  its  isolation  transformed  his  family 
from  the  patriarchal  to  the  particularist  type.  There  was  simply 
not  room  enough  on  his  estate  for  the  old  system.  It  furnished 
only  work  and  sustenance  for  himself.  As  his  sons  grew  up  they 
were  obliged  by  the  necessity  of  the  case  to  take  to  the  small  boat 
and  find  other  estates  for  themselves  among  the  nooks  of  the 
fiord. 

The  estates  were  too  small  to  be  subdivided,  and  so  when  the 
owner  of  one  could  no  longer  work  he  turned  it  over  by  agreement 
to  one  of  his  sons  who  could  use  it,  on  condition  that  the  in- 
heritor should  support  him  on  the  place  and  should  confer  cer- 
tain benefits  on  the  other  children  in  order  to  equalize  things 
between  them.  Here  was  the  germ  of  different  estates  in  the 
same  piece  of  land  and  of  burdens  upon  estates.  These  arrange- 
ments differed  according  to  circumstances,  and  were  discussed 
and  agreed  upon  by  the  owner  and  his  children  as  suited  them, 
in  entire  contrast  to  the  former  principle  that  everything  be- 
longed to  the  family  in  common. 

As  these  little  estates  were  isolated  from  each  other,  the  owner 
had  no  neighbors  and  necessarily  became  independent  and  self- 
sufficient.  He  did  not  look  anywhere  for  help  and  there  was  no 
one  to  interfere  with  him.  There  was  no  occasion  for  any  central 
authority  or  public  life.  Each  man  was  too  much  engaged  with 
his  own  work  to  trouble  himself  about  other  matters,  and  each 
was  sovereign  on  his  own  estate.  This  independence,  preoccupa- 
tion with  the  affairs  of  the  private  estate,  and  aversion  to  gov- 
ernmental interference  have  been  preserved  by  the  remotest  de- 
scendants of  these  people,  including  the  Saxons,  the  Franks,  the 
English,  and  ourselves.  A  people  who  own  the  soil  do  not  want 
to  be  troubled  with  the  affairs  of  government,  and  governments 
established  by  them  are  subordinate  to  private  affairs  and  merely 
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supplemental  to  them.  In  communal  societies  it  is  considered 
proper  for  the  government  to  furnish  everything  and  manage 
everything. 

Migration  also  went  on  from  the  Norwegian  fiords  to  the  great 
Saxon  plain  (northwestern  Germany),  and  here  the  Roman  law- 
yer and  writer,  Tacitus,  foimd  these  people  eighteen  centuries 
ago  and  wrote  his  famous  description  of  them,  giving  them  the 
preeminence  over  all  the  other  Oerman  tribes.  They  had  main- 
tained the  same  characteristics  and  institutions  which  they  had 
acquired  in  Norway.    Tacitus  says : — 

''They  live  isolated  and  scattered,  as  spring  or  field  or  wood 
takes  their  fancy They  are  the  finest  of  all  the  Ger- 
man tribes  and  strive  more  than  the  rest  to  found  their  greatness 
upon  equity.  A  passionless,  firm,  and  quiet  people,  they  live  a 
solitary  life,  and  do  not  stir  up  wars  or  ruin  the  country  by 
plunder  and  theft.  They  give  this  excellent  proof  of  their  worth 
and  power,  that  they  never  heap  insults  upon  their  chiefs  in 
order  to  force  them  into  action.  And  yet  they  are  always  ready 
to  a  man  to  take  up  arms  or  even  form  an  army  if  the  case  de- 
mands it." 

In  the  Saxon  plain  they  found  other  people,  whom  they  mad^ 
serfs.  In  doing  this,  however,  they  followed  a  plan  similar  to 
the  one  they  had  adopted  with  their  associated  heirs  in  Norway. 
This  was  the  origin  of  serfdom  as  it  came  to  be  known  later  under 
the  feudal  system.  The  owner  gave  each  serf  a  separate  hut, 
with  a  plot  of  ground,  the  produce  of  which  was  assigned  to  the 
serf  himself  and  his  family.  The  serf  was  not  required  to  render 
personal  services  to  the  master  himself,  but  to  the  master's  estate, 
by  working  upon  it  a  certain  number  of  days  in  the  year.  One 
part  of  the  estate  served  the  other  part  ;^lominant  and  servient 
estates.  The  serf  was  also  bound  to  the  soil.  So  instead  of  the 
tie  being  between  man  and  man  as  in  the  patriarchal  family,  it 
was  between  man  and  the  estate.  In  all  the  history  of  this  race 
the  landed  estate  has  been  the  main  stay  and  has  infiuenced  the 
whole  social  system. 

Again,  bands  of  emigrants  from  the  Saxon  plain,  calling  them- 
selves Franks  or  freemen,  under  leaders  chosen  by  themselves, 
invaded  northern  Gaul,  giving  their  name  to  the  country  and 
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bringing  their  Saxon  customs  and  institutions  with  them.  Here 
they  came  in  conflict  with  the  Roman  ideas  and  system  of  govern- 
ment already  established  among  the  Gauls.  The  Roman  idea 
was  that  of  the  absolute  authority  of  the  central  governing  power 
over  everything.  The  Prankish  landholder  had  ideas  just  the 
opposite,  derived  from  his  remote  ancestors  in  Norway.  He  de- 
nied the  right  of  the  rulers  to  levy  taxes  upon  his  estate,  or  to 
administer  justice  between  the  people  of  his  estate,  or  to  demand 
military  service.  These  were  his  own  prerogatives.  In  the  lan- 
guage of  Tacitus  concerning  the  Saxons,  he  stood  ready  to  form 
an  army  "if  the  case  demanded  it,"  if  he  thought  it  worth  while, 
but  he  was  to  be  the  judge.  He  was  still  the  sovereign  on  his 
estate.  He  made  good  his  position  that  his  people  could  not  be 
summoned  to  war  by  any  other  authority  than  his  own.  They 
owed  service  to  his  estate  only.  When  this  became  settled,  the 
small  independent  land  owner,  who  was  not  powerful  enough  to 
protect  himself  against  exactions  from  the  central  authority, 
hastened  to  put  himself  under  the  protection  of  the  large  land- 
holder, which  he  did  by  agreeing  that  his  estate  should  render 
service  to  the  large  estate.  Thus  he  became  the  vassal  of  the 
lai^e  landholder  and  escaped  the  arbitrary  power  of  the  king, 
and  the  feudal  i^stem  became  an  established  fact. 

The  estate  won  against  everything.  Charlemagne  was  not  the 
owner  of  vast  estates  because  he  was  king,  but  he  was  king  be- 
cause he  and  his  forefathers  had  become  the  owners  of  vast  es- 
tates.   His  rule  and  his  life  were  those  of  a  country  landholder. 

The  feudal  system  was  brought  to  its  most  complete  develop- 
ment by  the  Normans  and  by  them  imposed  upon  England,  where 
the  Anglo-Saxons  had  long  maintained  their  personal  independ- 
ence and  the  supremacy  of  the  small  estate,  in  accordance  with 
their  ancient  ideas.  How  the  estate  fared  in  the  struggle  with 
the  Norman  system  in  England,  and  finally  triumphed  over  arbi- 
trary power  and  established  individual  freedom  is  a  matter  of 
familiar  history. 

Such  is  the  theory.  To  here  examine  the  proofs  adduced  in  its 
support  would  take  too  long.  It  is  adopted  by  Edmond  Demolins 
as  the  basis  of  his  notable  book  entitled  "Anglo-Saxon  Superior- 
ity". 
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If  correct,  it  shows  that  the  founders  of  this  Republic,  when 
they  declared  that  government  derives  its  jnst  powers  from  the 
consent  of  the  governed,  were  declaring  exactly  the  fact  so  far 
as  our  race  was  concerned,  of  which  an  instinctive  race  con- 
sciousness had  existed  for  two  thousand  years. 

It  also  shows  how  we  have  inherited  our  natural  apathy  toward 
the  details  of  public  affairs  and  why  we  do  not  turn  out  to  vote  at 
primary  elections  and  special  or  referendum  elections.  It  so^ 
gests  that  we  have  an  innate  aversion  to  such  things  and  will  pay 
no  attention  to  them  except  on  some  special  occasion  when,  as  was 
said  of  the  ancient  Saxons,  we  deem  the  matter  worth  while,  or 
when  some  great  danger  impends.  It  may  be  that  primary  elec- 
tions and  the  referendum  are  not  suited  to  the  genius  of  our  race 
and  that  they  are  so  contrary  to  the  habits  and  ideas  of  centuries 
as  to  fail  of  success.  We  have  had  our  governmental  and  political 
affairs  attended  to  by  delegates  for  so  long  that  it  will  be  difficult 
to  get  out  of  the  habit. 

These  same  inherited  tendencies  have  caused  socialistic  the- 
ories to  make  much  slower  progress  in  England  and  America  than 
in  other  countries.  The  independence  of  the  individual  on  his 
own  small  estate  has  been  the  very  source  and  foundation  of  the 
English  and  American  efystems  of  government  and  society,  the 
only  Efystems  that  have  been  superior  to  the  Boman.  Socialism 
is  an  importation  from  the  communal  races  and  is  a  direct  attack 
upon  this  personal  independence  based  on  private  ownership, 
and  it  will  not  be  easy  to  persuade  men  to  surrender  such  inde- 
pendence in  favor  of  a  reversion  to  a  communal  form  of  society 
from  which  they  were  weaned  two  thousand  years  ago  and  against 
which  they  have  fought  ever  since. 

So  the  study  of  this  theory  of  the  origin  of  our  institutions 
may  give  us  increased  confidence  in  their  stability. 

The  President  :  I  will  appoint  at  this  time  the  Auditing  Com- 
mittee, to  pass  upon  the  Treasurer's  report:  J.  B.  Weaver,  Jr., 
of  Des  Moines,  Judge  J.  J.  Clark,  of  Mason  City,  and  Judge  H. 
M.  Remley,  of  Anamosa. 

James  0.  Crosby  :  There  is  one  matter  I  would  like  to  see  fully 
discussed  by  the  members  of  this  Association.    Two  years  ago  I 
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offered  a  resolution  asking  for  the  repeal  of  the  Collateral  In- 
heritance Tax  Law,  and  it  was  referred  to  the  Committee  on  Law 
Beform.  At  our  last  meeting  the  subject  was  continued  over 
until  the  present  time.  Now  this  is  put  at  the  tail  end  of  the 
program,  and  in  the  nature  of  things  it  cannot  receive  careful 
attention.  I  deem  this  a  matter  of  great  importance.  I  see  the 
Committee  on  Law  Beform  concludes  with  the  statement:  ^'A 
further  report  with  reference  to  a  resolution  favoring  the  repeal 
of  the  Collateral  Inheritance  Tax  Law  and  to  some  other  matters 
will  be  made  during  the  session. ' '  It  seems  to  me  this  is  a  matter 
of  snfScient  importance  so  that  it  should  receive  serious  consider- 
ation by  the  members  of  the  Association. 

The  President  :  The  members  will  notice  that  we  are  well  up 
with  the  program,  and  I  think  we  will  have  ample  time  to- 
morrow to  cover  the  subject  in  a  satisfactory  way. 

The  Association  will  stand  adjourned  until  2  o'clock  P.  M. 


Thursday  Afternoon  Session 
2  o'clock  p.  m. 

The  PREsmENT:  The  Association  wiU  be  in  order.  Will  the 
Vice  President,  C.  G.  Saunders,  assume  the  Chair  t 

Vice  PitEsmENT  Saunders  :  The  first  number  on  the  program 
this  afternoon  is  the  President's  address,  ''John  Marshall,"  by 
Senator  J.  L.  Carney  of  Marshalltown. 

JOHN  MARSHALL 

The  selection  of  a  subject  for  an  occasion  like  this,  when  rep- 
resentative members  of  the  Bench  and  Bar  of  the  State  are 
present,  is  a  duty  requiring  grave  consideration.  Believing  that 
at  our  annual  meeting  it  is  well  at  times  to  review  the  history  of 
some  of  the  distinguished  lawyers  of  the  past  and  that  the  annals 
of  the  Iowa  State  Bar  Association  should  bear  testimony  to  the 
respect  and  reverence  we  feel  for  the  subject  of  this  paper  (al- 
though such  sentiments  may  be  conveyed  by  one  quite  inadequate 
to  the  task),  I  have  determined  to  invite  your  attention  to  the 
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life  and  labors  of  John  Marshall,  as  a  fitting  subject  for  this  ad- 
dress. It  is  hardly  necessary  for  me  to  observe  that  no  stilted 
eulogy  or  fulsome  praise  are  needed,  and  indeed  such  treatment 
of  such  a  subject  would  be  entirely  misplaced. 

John  Marshall's  name  and  fame  rest  secure  upon  great  labors 
conscientiously  performed  for  humanity  and  the  then  young  Re> 
public,  whose  future  lay  as  it  were,  while  he  was  Chief  Justice  of 
the  Supreme  Court,  in  the  hollow  of  his  hand.  No  great  man, 
whether  a  ruler  or  a  lawgiver,  has  in  the  history  of  the  world 
been  given  a  greater  tribute  than  was  given  the  subject  of  this 
address,  on  the  one  hundredth  anniversary  of  his  taking  the  oath 
of  office  when  thirty-seven  States  and  Territories  of  the  Union, 
by  united  and  concerted  action  at  appropriate  places  within  their 
borders,  in  meetings  of  the  Bar  and  Judiciary,  gave  voice  to  the 
tributes  of  praise  for  the  conscientious  and  imperishable  services 
John  Marshall  had  performed  as  Chief  Justice  of  the  Supreme 
Court.  In  this  labor  of  love  Iowa  and  this  State  Bar  Association, 
through  its  officers  and  appointed  speakers,  bore  its  fair  share, 
and  now,  after  ten  years  have  elapsed,  it  is  fitting  to  recall  some 
of  the  most  impressive  lessons  to  be  learned  of  a  life  that  called 
forth  such  a  magnificent  memorial  from  a  free  people. 

George  Washington,  John  Marshall,  and  Abraham  Lincoln 
are,  in  my  judgment,  the  three  great  names  in  American  history, 
and  while  it  is  impossible  to  justly  compare  the  value  of  their 
services  to  the  Republic,  it  may  at  least  be  said  without  fear  of 
successful  contradiction  that  while  Washington,  the  soldier,  es- 
tablished the  independence  of  the  United  States,  without  the 
thirty-four  years  of  invaluable  service  the  lawyer  and  Judge 
rendered  to  his  country,  there  would  not  have  been  a  united 
country  for  the  South  to  have  sought  to  sever,  or  for  Lincoln,  the 
Statesman,  to  have  saved.  It  was  the  bond  of  the  Union,  the 
Constitution,  which  needed  strengthening  when  Marshall  came 
upon  the  scene  of  action,  and  in  the  providence  of  GkKl  this  broad 
minded,  sane,  and  incorruptible  patriot  appeared  to  accomplish 
the  needed  work.  He  was  not  bom  to  the  purple  or  in  one  of  the 
high  places  of  the  earth.  Springing  as  he  did  from  an  ancestry 
faithful  to  the  new  aspirations  for  freedom  and  independence, 
his  father  being  an  officer  in  the  French  and  Revolutionary  wars, 
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bom  as  he  was  in  1755,  he  early  imbibed  the  martial  spirit  and  at 
the  age  of  eighteen  left  the  study  of  the  law  to  become  a  soldier 
of  the  Bevolntion. 

John  Marshall  had  comparatively  little  of  the  knowledge  im- 
parted by  the  schools.  His  father  gave  him  his  earliest  instruc- 
tion which  aided  by  two  years  with  a  tutor  and  one  year  in  an 
academy  of  the  neighborhood,  with  no  college  training  whatever, 
comprised  all  the  educational  advantages  which  this  teacher  of 
teachers,  this  leader  of  the  bar,  this  Chief  Judge  of  Judges  ever 
had.  Accustomed  as  we  are  to  believe  (and  rightly  so)  that  the 
learning  of  the  schools  is  a  bulwark  of  power,  we  are  led  to  reflect 
upon  the  strength  of  character,  the  almost  unaided  power  of  in- 
tellect, which  made  this  man  during  his  day  and  generation  the 
unerring  arbitrator  of  the  greatest  questions  affecting  the  well 
being  of  millions  yet  unborn,  the  judge  whose  judgments  gather 
strength  with  the  revolving  years. 

Reflect,  if  you  please,  upon  the  condition  of  our  government 
in  that  childhood  of  the  Republic  when  John  Marshall  accepted 
from  the  hands  of  President  Adams,  in  the  early  days  of  1801, 
the  position  of  Chief  Justice  of  the  Supreme  Court.  We  are  ac- 
customed, in  imagination,  to  surround  that  Cotirt  and  its  chief 
presiding  Judge  with  a  sort  of  halo,  the  direct  result  of  the  vener- 
ation we  feel  for  the  great  position  that  Court  has  held  for  one 
hundred  and  twenty-two  years  in  connection  with  the  destinies 
of  our  country.  At  the  time  of  John  Marshall's  appointment, 
the  Court  was  but  eleven  years  old,  having  been  established  in 
1789.  It  had  had  but  two  Chief  Justices.  John  Jay  for  six  years 
and  Oliver  Ellsworth  for  three  years,  both  of  whom  had  re- 
signed. One  appointed,  John  Rutledge,  had  failed  of  confirma- 
tion and  thus  in  the  infancy  of  the  Union  with  its  rules  of  prac- 
tice hardly  established,  with  no  decision  of  the  Court  that  would 
assume  the  dignity  of  a  landmark,  John  Marshall  took  his  seat 
at  the  age  of  forty-six  years,  hoping,  as  he  stated  in  a  letter  to 
President  Adams,  to  never  give  him  occasion  to  regret  making 
the  appointment.  The  Court  had  previously  held  its  sessions  in 
the  city  of  New  York,  but  when  Marshall  took  his  seat  as  Chief 
Justice  it  began  its  sessions  at  Washington,  the  capital  of  our 
country. 
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President  Adams  has  justly  been  eulogized  for  the  choice  that 
he  made  of  a  Chief  Justice.  If  he  had  rendered  no  other  service 
to  his  country  this  one  service  would  give  him  undying  fame. 
It  would  be  deeply  interesting  to  know  what  influences  were 
brought  to  bear  upon  the  President's  mind  to  induce  him  to  se- 
lect at  that  time  for  that  particular  place,  the  one  man  who,  by 
the  united  voice  of  those  persons  whose  judgments  have  any 
weight,  since  the  memory  of  the  heated  discussions  over  some  of 
the  decisions  made  have  passed  away,  was  best  fitted  for  the  ex- 
alted position.  We  say  *' exalted"  position  now,  but  at  that  time 
it  was  not  so  regarded.  The  name  of  Marshall  was  not  then 
known  as  that  of  a  great  lawyer.  He  had  had,  as  we  know,  but 
limited  educational  advantages.  He  had  acted  well  his  part  in 
the  army  in  a  place  of  limited  authority.  He  had  spent  some 
years  at  the  bar,  entering  the  practice  at  twenty-seven  years  of 
age,  and  had  attained  in  a  few  years  prominence  in  the  profession 
in  a  State  where  great  lawyers  and  great  men  had  their  homes, 
in  the  State  of  Virginia.  Together  with  his  entry  into  profes- 
sional life  or  soon  thereafter,  he  entered  the  legislative  service  of 
his  State,  and  so  with  these  two  avenues  to  public  notice  he 
broadened  his  mental  grasp  upon  the  great  issues  of  the  day 
while  his  mind  was  becoming  fitted  by  reflection  and  study  to  lay 
deep  and  strong  in  the  position  he  was  soon  to  occupy,  the  foun- 
dations for  popular  government. 

The  preparation  of  John  Marshall  for  his  life  work  had  been 
of  the  broadest  character.  He  had  been,  as  has  been  said,  a 
soldier,  a  member  of  the  Legislature,  and  finally  appointed  on  a 
mission  to  France.  He  had  on  his  return  yielded  to  the  solicita- 
tion of  Washington  and  became  a  Member  of  Congress.  He  re- 
tired from  Congress  to  accept  the  office  of  Secretary  of  War,  and 
for  a  few  months  held  the  office  of  Secretary  of  State.  He  had 
filled  each  and  every  station  to  which  he  had  been  called,  without 
any  solicitation  on  his  part  or  thought  of  personal  advancement, 
with  that  fullness  of  success  which  marks  preeminent  ability  and 
gave  to  him  that  wonderful  preparation  of  mind  and  knowledge 
for  the  discharge  of  the  duties  of  presiding  Judg^e  of  the  Supreme 
Court  during  the  most  critical  period  of  our  history. 

For  nineteen  years  did  this  work  of  preliminary  training  con- 
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tinue,  until  the  fateful  moment  when  he  should  be  called  to  his 
life  work.  It  is  impossible  now  to  conjecture  what  would  have 
been  the  fate  of  these  United  States  had  President  Adams'  choice 
been  other  than  it  was.  He  could  have  found  no  one  who,  as 
subsequent  events  transpired,  was  more  fitted  for  the  task.  Sup- 
pose for  the  moment  he  had  chosen  a  weak  or  vacillating  Chief 
Justice  at  that  formative  period;  we  may  as  well  reflect  upon 
possible  results  had  President  Buchanan's  election  been  deferred 
four  years  later  than  it  was,  and  had  he  taken  the  Presidency  in 
the  beginning  of  the  Civil  War  instead  of  Abraham  Lincoln. 
The  wisdom  of  man  is  not  adequate  to  predict  the  result,  but  it 
might  well  have  been  the  end  of  the  Union. 

When  we  witness  in  our  history,  these  repeated  instances  of 
the  man  fitted  for  the  deed,  being  ready  for  the  mighty  task  as 
was  Washington  in  his  day,  as  was  Marshall  when  needed,  as 
was  Lincoln  when  he  was  called  for  the  trying  duties  of  the  hour, 
we  must  believe  that  ''There's  a  Divinity  that  shapes  our  ends, 
rough  hew  them  how  we  will".  No  wonder  that  with  the  ap- 
proval and  heartfelt  consent  of  patriots  everywhere,  ten  years 
ago,  the  one  hundredth  anniversary  of  the  accession  of  that  be- 
loved man  to  his  high  office  should  have  been  celebrated  all  over 
this  broad  country  with  reviews  of  his  life  work  by  orators  of  the 
Bar  and  Bench,  and  that  in  preceding  years  his  name  should 
have  been  perpetuated  in  being  given  to  so  many  cities  and  other 
localities  in  the  Union. 

The  work  upon  which  John  Marshall  entered,  in  his  accession 
to  the  Chief  Justiceship,  was  new  and  untried.  He  had  not  had 
the  advantage  of  experience  in  a  nisi  prius  Court  in  hearing 
testimony  or  arguments  and  which  is,  in  some  respects,  an  ad- 
mirable course  of  training  for  higher  judicial  responsibility.  He 
had  substantially  no  precedents  or  landmarks  to  guide  him  in 
interpretation  of  the  Constitution  in  regard  to  which  his  opinions 
have  challenged  the  admiration  of  the  world.  While  there  had 
been  only  two  decisions  rendered  before  he  took  office  upon  con- 
stitutional questions  by  the  Supreme  Court,  there  were  rendered 
while  he  was  Chief  Justice  fifty-one  decisions,  involving  consti- 
tutional questions  and  some  of  the  gravest  importance. 

But  while  the  cases  that  involved  these  questions,  and  espe- 
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cially  thoae  in  whieh  Jndge  Marshall  delivered  the  opinion  of  the 
Court,  have  been  the  chief  foundation  of  his  greatness,  there  was 
decided  by  the  Court  during  Judge  Marshall's  occupancy  of 
office,  one  thousand  one  hundred  and  six  cases  in  which  he  per- 
sonally prepared  five  hundred  and  nineteen  of  the  opinions  be- 
sides eight  dissenting  opinions  to  the  majority  opinions  of  the 
Court,  and  this  fact  alone  shows  that  being  only  one  of  seven 
Judges  as  the  Court  was  then  constituted,  either  by  the  deference 
of  other  members  of  the  Court  or  by  their  acquiescence,  the  duty 
devolved  upon  him  of  formulating  the  opinions  and  giving  ex- 
pression to  views  of  the  Court  in  almost  one-half  of  the  cases 
decided  during  his  term  of  office.  It  is  further  to  be  noticed  that 
in  thirty-five  cases  on  constitutional  questions  above  referred  to 
John  Marshall  prepared  the  opinion  of  the  Court  and  one  of  the 
dissenting  opinions  that  was  rendered  by  him  was  in  the  great 
case  of  Ogden  vs.  Saunders,  and  incidentally  it  may  be  men- 
tioned that  succeeding  years  have  with  constitutional  lawyers 
generally  strengthened  the  belief  that  he  was  right  and  the  ma- 
jority of  the  Court  was  wrong.  ^ 

The  Constitution  of  our  country  was,  when  Marshall  took  of- 
fice, a  mere  chart,  with,  at  that  time,  but  few  judicial  interpreta- 
tions of  its  meaning,  and  those  not  of  great  importance.  The 
advancing  years  gave  rise  and  still  give  rise  to  the  necessity  of 
examinations  of  its  various  provisions  which  although  apparently 
set  forth  in  language  easily  understood,  by  the  advancement 
made  in  the  industries  and  population  of  the  country,  by  the 
changing  condition  which  new  discoveries  and  new  social  and 
political  conditions  create,  become  uncertain  in  meaning  and 
especially  so  in  the  time  that  Marshall  held  office.  While  some 
of  the  interpretations  engrafted  upon  the  Constitution  by  ju- 
dicial construction  are  of  a  surprising  nature,  it  is  no  doubt  true 
that  it  must  have  been  foreseen  that  there  would  be  a  necessity 
of  interpretation  and  construction  of  its  various  clauses  yet  it 
could  not  have  been  foreseen  that  the  great  work  of  laying  the 
foundation  for  its  correct  exposition  should,  by  the  favor  of 
Divine  Providence,  have  fallen  upon  the  shoulders  of  one  so 
eminently  fitted  by  his  majestic  intellect  and  elevation  of  char- 
acter for  the  task  as  John  Marshall. 
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An  exceUent  Bommary  of  the  principles  of  constmction  which 
■honld  be  applied  to  the  Constitution  has  been  given  by  Judge 
Marshall  himself  in  beginning  the  dissenting  opinion  in  Ogden 
vs.  Saunders,  already  referred  to,  and  I  quote  therefrom : 

"To  say  tbat  the  intention  of  the  instmment  must  prevail,  that  this  in- 
tention mu8t  be  eoUeeted  from  its  words;  that  its  words  are  to  be  under- 
stood in  that  sense  in  which  thej  are  generally  used  by  those  for  whom  the 
ixistrament  was  intended;  that  its  provisions  are  neither  to  be  restricted 
into  insignificance  nor  extended  to  objects  not  comprehended  in  them  nor 
contemplated  by  its  f ramers,  is  to  repeat  what  has  already  been  said  more 
at  large,  and  is  all  that  is  necessary." 

Probably  the  English  language  is  not  capable  of  expressing  in 
more  concise  and  luminous  manner  the  central  thought  embodied 
in  the  above  statement  than  is  there  expressed.  It  is  this  won- 
derful gift  of  expression  of  thought,  clear  cut  as  a  diamond, 
with  no  unnecessary  qualifying  words  or  phrases,  that  gives  the 
opinions  of  Judge  Marshall  much  of  their  force.  The  language 
used  in  most  of  the  opinions  prepared  by  him  is  without  technical 
reference  and  so  clear  in  expression  that  the  facts  and  principles 
set  forth  are  very  easily  comprehended  either  by  lawyer  or  lay- 
man. 

The  opinions  of  Judge  Marshall  have  none  of  those  embellish- 
ments of  humor  that  at  times  find  their  way  into  the  published 
opinions  of  later  day  occupants  of  the  Bench.  His  disposition, 
while  genial  and  frank,  was  without  any  tendency  toward  levity, 
and  this  was  especially  true  while  engaged  in  the  arduous  duties 
of  his  office.  One  is  impressed  in  review  of  his  life  that  he  had 
no  temptation  to  be  witty  or  sarcastic  while  engaged  in  Court 
work  or  preparation  of  opinions,  and  that  his  sole  aim  was  to 
attempt  to  master  the  case  in  hand  and  apply  to  it  those  prin- 
dples  of  fundamental  law,  which  none  knew  better  than  himself, 
or  could  express  in  more  fitting  language.  Extremely  kind  and 
courteous  in  personal  demeanor,  he  seemed  to  be  at  all  times  im- 
pressed with  the  responsibility  of  his  position  and  calmly,  with 
conscious  rectitude  of  purpose,  discharged  his  duties  with  an  eye 
single  to  the  merits  of  the  controversy  which  he  was  to  decide. 

United  with  other  great  qualities  of  mind  and  heart,  Marshall 
was  an  indefatigable  worker.  It  has  been  noted  that  his  decisions 
are  not  so  replete  with  reference  to  authorities  as  those  of  many 
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great  Judges,  even  in  the  earlier  days  of  recorded  decisions,  but 
it  is  impossible  to  believe  but  that  the  opinions  he  wrote,  espe- 
cially upon  the  graver  questions  submitted  to  him,  were  the  re- 
sult of  laborious  examination  and  study.  He  had  the  aid,  it  is 
true,  of  lawyers  whose  names  will  forever  remain  as  leaders  at 
the  bar,  in  discussion  of  great  questions  tried  in  the  Court  of 
which  he  was  the  presiding  genius,  and  he  loved  to  hear  argu- 
ment upon  such  questions.  Always  patient  and  kind,  he  showed 
the  greatness  of  his  character  in  not  pretending  to  know  all  the 
law,  or  all  that  might  be  said  upon  a  given  subject  and  invited 
and  welcomed  that  full  and  free  discussion  which  candidly  given 
can  be  of  greatest  aid  to  the  painstaking  judge. 

With  such  advocates  as  Webster,  Wirt,  Binney,  Dexter,  and 
other  giants  of  the  bar  to  aid  him,  much  of  the  learning  since 
embodied  in  our  text  books  and  decisions  could  be  spared,  when 
a  mind  so  luminous  and  penetrating  as  that  of  the  great  Chief 
Justice  was  the  crucible  to  separate  the  dross  from  the  gold. 

Firmness,  unlike  obstinacy,  is  a  mark  of  the  first  class  judicial 
mind  and  nature,  and  this  quality  Judge  Marshall  possessed  in 
fullest  degree,  and  with  unmatched  patience  he  heard  the  con- 
troversy to  the  end.  Not  hurried  or  nervous  over  time  properly 
occupied  in  the  trial  of  the  cause,  the  one  consideration  with  him 
was  to  have  a  full  and  fair  and  free  presentation  of  the  facts  and 
arguments  of  counsel,  and  if  anyone  ever  attained  that  ideal 
equipoise  of  judgment  which  prevents  an  irrevocable  conclusion 
until  the  end,  he  was  master  of  it;  but  when  that  time  came, 
when  the  cause  was  ended  and  submitted,  and  the  clarifying 
processes  and  workings  of  his  intellect  had  revealed  to  him  the 
truth,  John  Marshall  declared  it,  and  litigants  and  lawyers  knew 
that  the  final  word  had  been  spoken  and  from  it  there  was  no 
appeal.  In  reasoning  power  he  was  unapproachable.  In  clear- 
ness of  mental  vision,  in  stability  of  foundation  principles,  and 
acuteness  of  analysis,  he  was  easily  first  Regarding  the  prin- 
ciples of  our  government  with  tender  love  and  affection,  his 
ardent  desire  was  to  so  fashion  it  that  it  would  stand  for  all 
time,  a  free  government  for  free  men. 

Impressed,  as  he  and  other  leaders  had  been,  by  the  weakness 
of  the  Confederation  of  the  States,  he  was  firmly  convinced  that 
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an  entire  change  as  to  federal  power  must  be  invoked,  or  chaos 
would  result.  He  recognized  in  the  Constitution  that,  while  it 
provided  for  a  gpvemment  of  limited  powers,  it  was  intended 
that  the  powers  which  were  granted  should  be  unlimited  and  that 
the  federal  authority  within  those  powers  should  be  supreme.  It 
has  been  said  by  a  great  lawyer  that  reason  is  the  great  authority 
ui>on  constitutional  questions  and  the  faculty  of  reasoning  is 
the  only  instrument  by  which  it  can  be  exercised,  and  it  became 
his  duty  to  construe  the  Constitution,  to  remake  it,  as  it  were. 
His  great  reasoning  powers  were  devoted  to  the  task  of  construct- 
ing a  framework  for  future  ages  and  for  the  government  of 
millions  yet  unborn. 

It  will  be  remembered  that  he  was  a  member  of  the  Convention 
of  Virginia  which  was  formed  to  consider  the  Constitution  just 
put  forth,  for  the  purpose  of  being  submitted  to  the  States,  and 
on  being  urged  by  many  voters  in  his  own  county,  while  a  candi- 
date for  election  to  the  Convention,  to  vote  against  it,  he  said, 
**The  questions  which  have  been  perpetually  recurring  in  the 
State  Legislature  and  which  brought  annually  in  doubt  prin- 
ciples which  I  thougjit  most  sacred,  which  proved  that  every- 
thing was  afloat,  and  that  we  had  no  safe  anchorage  ground,  gave 
a  high  value  in  my  estimation  to  that  article  in  the  Constitution 
which  imposes  restriction  on  the  States.  I  was  consequently  a 
determined  advocate  of  its  adoption."  Here  we  find  a  clear  ray 
of  light  reflected,  as  early  as  in  the  thirtieth  year  of  Marshall's 
life,  upon  the  formative  processes  of  his  mind,  as  afterward  set 
forth  in  his  many  adjudications  upon  that  great  instrument. 

John  F.  Dillon,  whom  Iowa  delights  to  honor,  has  given,  in 
language  and  in  thought  unsurpassed,  an  estimate  of  the  United 
States  Supreme  Court  while  Judge  Marshall  was  its  presiding 
Judge,  and  particularly  of  the  effect  his  judgment  had  upon  the 
Constitution,  in  the  following  language  which  I  quote : 

'  *  If  the  Supreme  Court,  during  the  period  of  active  political  development 
covered  by  the  long  official  career  of  Chief  Justice  John  Marshall,  had  put 
a  narrow  and  inelastic  construction  upon  the  Federal  Constitution,  so  that 
it  could  not  have  expanded  with  the  growth  and  answered  the  necessities  of 
a  great  people,  it  would  have  been  calamitous  to  an  extent  no  words  can 
portray,  and  no  imagination  conceive.  His  views  left  it  possible  for  the 
national  growth  to  take  place  in  accordance  with  the  natural  process  of 
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evolntion.  Marshall 'b  judgments  upon  the  National  Constitution  are  among 
the  most  original  and  massive  works  of  the  human  reason.  They  are  almost 
as  important  as  the  text  of  the  Constitution  which  they  expound.  Some  of 
them  were  indeed  eritieized  at  the  time,  but  they  have  immovably  estab- 
lished themselves  as  right  in  the  general  judgment  of  lawyers,  public  men 
and  the  people.  Although  changes  in  political  parties  have  been  reflected 
in  the  personnel  of  the  Bench ;  although  unforeseen  crises  in  the  national  life 
have  been  reached  and  passed,  it  is  remarkable  that  on  not  one  of  his  many 
judgments  has  been  written  the  word,  "overruled"  and  equally  remarkable 
that  no  political  party  proclaims  or  holds  tenets  or  doctrines  inconsistent 
with  the  principles  on  which  those  judgments  rest.  They  have  become 
primal  lights,  shining  with  the  steadfast  fidelity  of  the  north  star,  or  the 
southern  cross,  for  the  guidance  of  the  inquirer  after  constitutional  law. ' ' 

Thus  this  great  master  of  the  art  of  expression,  this  profound 
Judge  and  lawyer,  contributes  in  glowing  language  his  meed  of 
praise  to  the  wisdom  and  learning  of  the  subject  of  this  address, 
and  it  is  noteworthy  that  among  all  the  great  lawyers  and  Judges 
of  our  past  history,  including  those  of  the  present  day,  there  is 
not,  on  this  subject,  a  discordant  note. 

But  it  is  to  a  companion  upon  the  Bench  for  twentyrfour  years 
that  we  owe  the  most  heartfelt  and  glowing  tribute  to  John 
Marshall's  acumen  and,  to  use  his  own  language,  ''almost  super- 
human abilities".  Mr.  Justice  Story  gave,  soon  after  Marshall's 
death,  an  address  upon  the  life  and  labors  of  his  deceased  friend 
who  had  been  his  associate  and  colleague  on  the  Bench  for  nearly 
a  quarter  of  a  century,  and  his  estimate  of  the  character  and 
wonderful  ability  of  the  Chief  Justice  remains  unsurpassed  to 
this  day.  With  remarkable  power  of  language  Justice  Story 
sets  forth  the  necessary  qualifications  of  mind  for  one  who  shall 
fittingly  occupy  a  place  upon  the  Supreme  Bench ;  the  new  and 
heretofore  untrodden  fields  of  research  and  thought,  the  diverse 
and  oft  times  conflicting  laws  of  the  different  States,  the  new 
doctrines  that  must  be  studied,  the  necessity  of  at  times  forget- 
ting in  one  cause  what  has  been  learned  in  another  from  its  in- 
applicability or  local  unfitness ;  that  he  who  would  properly  dis- 
charge such  duties  must  have  knowledge  not  only  of  the  relation 
of  the  States  with  the  general  government  but  of  the  treaties 
with,  and  relations  of,  the  National  government  to  foreign  pow- 
ers; and  after  at  length  setting  forth  the  requirements  of  the 
position,  he  gave  Judge  Marshall  the  full  meed  of  praise  when 
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he  applied  to  him  the  title,  ''The  Expounder  of  the  Constitution 
of  the  United  States".  This  address  by  Judge  Story,  given  by 
one  of  the  intimate  companions  and  friends  of  the  deceased  Chief 
Justice,  is  a  monument  to  his  memory  and  fame. 

An  address  upon  John  Marshall  would  not  fittingly  close  with- 
out a  reference,  brief  though  it  may  be,  to  some  of  the  cases  in 
which  he  pronounced  the  judgment  of  the  Court  on  constitutional 
questions.  John  Marshall  became  Chief  Justice  in  1801,  and  in 
December  of  the  same  year  there  was  begun  a  case  involving  the 
right  of  that  Court  to  pass  upon  the  constitutionality  of  an  Act 
of  Congress,  in  the  case  of  Marbury  vs.  Madison.  On  proper  ap- 
plication by  afSdavits  a  rule  was  granted  by  the  Supreme  Court 
in  favor  of  the  plaintiff  Marbury  to  require  Secretary  of  State 
Madison  to  show  cause  why  a  writ  of  mandamus  should  not  issue 
requiring  him  to  issue  a  commission  to  Marbury  as  Justice  of 
the  Peace,  for  the  county  of  Washington  in  the  District  of  Co- 
lumbia, to  which  oflBce  he  had  been  appointed  by  President 
Adams.  No  session  of  the  Supreme  Court  was  held  in  1802  and 
in  February,  1803,  the  application  for  a  writ  of  mandamus  came 
before  the  Court  (no  cause  why  it  should  not  issue  having  been 
shown),  and  after  argument  and  due  deliberation,  the  judgment 
of  the  Court  was  delivered  by  the  Chief  Justice.  It  was  held, 
First :  That  Marbury  had  a  right  to  the  commission  as  Justice  of 
the  Peace.  Second :  That  he  had  a  right  which  had  been  violated 
and  under  the  law  had  a  remedy.  Third :  It  was  decided  that  the 
Supreme  Court  having  only  appellate  jurisdiction  (except  on 
certain  specified  conditions  which  did  not  apply),  that  it  had  no 
original  power  to  issue  the  writ  of  mandamus.  That  the  Act  of 
Congress  authorizing  such  writ  as  an  original  exercise  of  power 
was  unconstitutional,  and  therefore  the  writ  was  denied. 

This  decision  and  opinion  of  the  Chief  Justice  has  by  the 
weight  of  opinion  of  lawyers,  generally,  been  held  the  strongest 
and  most  important  of  any  of  the  constitutional  decisions  of 
Judge  Marshall.  Without  taking  time  now  to  further  dwell 
upon  it,  its  authority  has  never  been  doubted,  and  the  Constitu- 
tion attained  the  supreme  place  in  the  laws  of  our  country  that 
it  had  never  held  before,  and  from  which  no  assaults  have  re- 
moved it. 
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As  to  which  one  of  four  or  five  of  Marshall's  opinions  are  the 
greatest,  much  diversity  of  judgment  exists  among  those  lawyers 
best  fitted  to  decide.  The  view  point  as  to  this  question  is,  as  in 
regard  to  other  questions,  most  important.  The  possible,  if  not 
probable,  effect  upon  the  institutions  of  our  country,  if  the  de- 
cision had  been  the  reverse  of  what  it  was,  is  always  of  prime 
importance,  and  with  this  contingency  in  mind  it  is  probable  that 
the  case  of  McCuUoch  vs.  the  State  of  Maryland  stands  in  front 
rank  of  those  cases  which  are  really  the  bulwark  of  the  Republic. 
The  case  involved  the  right  of  the  State  to  tax  a  branch  of  the 
Bank  of  the  United  States,  by  requiring  it  to  use  in  its  issue  of 
notes  stamped  paper  of  the  State.  It  was  not  sought  in  the  act 
of  legislature  to  tax  the  property  of  the  Bank  directly,  but  in 
the  requirement,  that  it  should  use  only  stamped  paper  fur- 
nished by  the  State,  this  result  was  indirectly  reached. 

The  first  and  leading  question  was,  as  to  the  power  of  the 
Federal  (Government  to  establish  and  incorporate  a  Bank  of  the 
United  States,  and  this  power  Judge  Marshall,  by  a  most  lumin- 
ous train  of  reasoning,  clear  and  pellucid  as  a  mountain  stream, 
found  to  exist,  and  that  it  was  a  necessary  adjunct  to  the  life  of 
the  Nation. 

Having  found  the  power  to  create  included  in  the  Consti- 
tution, on  the  second  proposition  or  question,  as  to  the  right  of 
the  State  to  tax  the  Bank's  operations  or  franchises,  the  judg- 
ment of  the  Court  was  that  such  right  did  not  exist,  for  it  was 
said  in  language  easily  understood  by  lawyers  and  laymen,  the 
power  to  tax  included  the  power  to  destroy,  and  the  power  to 
destroy  might  render  useless  the  power  to  create.  It  has  been 
declared  by  Chancellor  Kent  and  Professor  James  B.  Thayer 
that  in  no  other  case  has  the  supremacy  of  the  National  Con- 
stitution been  declared  in  so  clear  and  convincing  a  manner  as 
in  McCuUoch  vs.  the  State  of  Maryland. 

The  most  widely  known,  to  the  people  generally,  of  all  of  John 
Marshall's  decisions  is  that  of  the  Trustees  of  Dartmouth  College 
vs.  Woodward.  The  fact  that  the  fortunes  of,  at  that  time,  a 
comparatively  small  college  were  the  foundation  for  one  of  the 
most  famous  decisions  in  American  jurisprudence,  has  invested 
the  case  and  its  result  with  an  almost  romantic  interest,  and 
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interwoven  with  the  history  of  the  case  is  the  fact  that  in  present- 
ing it  before  the  Supreme  Court  Daniel  Webster,  the  greatest 
constitutional  lawyer  of  the  times,  made  one  of  his  most  impres- 
sive and  powerful  arguments.  The  incidents  attending  Mr.  Web- 
ster's  argument,  the  reference  to  the  college  as  being  his  own 
dhna  mater,  and  the  visible  effect  upon  the  Chief  Justice  and  his 
associates  of  the  argument  and  its  eloquent  peroration  are  fa- 
miliar to  us  all.  It  is  one  of  the  glories  of  our  profession  that 
such  a  cause  could  have  such  an  advocate  as  Daniel  Webster  and 
such  a  Judge  to  render  the  decision  as  John  Marshall. 

The  pivotal  facts  upon  which  the  case  turned  are  briefly  these : 
A  charter  had  been  granted  by  the  Crown  of  Great  Britain  to 
the  Trustees  of  Dartmouth  College  in  1769.  After  the  Revolu- 
tion the  Legislature  sought  to  alter  the  charter  by  increasing  the 
number  of  trustees,  that  the  trustees  should  be  appointed  by  the 
Governor  of  the  State,  and  these  and  some  other  attempted 
changes  and  amendments  to  the  charter  the  former  trustees,  ap- 
X>ointed  under  the  first  charter,  declined  to  accept.  Woodward, 
the  defendant,  had  been  Secretary  and  Treasurer  of  the  college, 
but  had  been  removed.  After  the  attempted  changes  in  the 
charter  he  was  appointed  to  fill  the  same  offices  under  the  newly 
api>ointed  Board  of  Trustees.  An  action  of  trover  was  brought 
for  the  corporate  seal,  the  charter,  and  records  of  the  college  by 
the  former  Board  of  Trustees,  and  the  plaintiffs  were  defeated 
and  appealed  to  the  Supreme  Court  of  the  United  States. 

The  vital  questions  in  the  case  were,  whether  or  not  the  charter 
which  had  been  granted  by  Great  Britain  when  the  College  was 
founded  was  a  contract,  and  if  so,  whether  the  act  of  the  Legis- 
lature of  New  Hampshire  seeking  to  amend  and  change  it  was 
void  under  the  clause  of  the  Constitution  prohibiting  the  impair- 
ment of  contracts.  The  opinion  of  the  Court  held  the  affirmative 
on  each  of  these  propositions,  and  established  the  sacredness  of 
contracts  under  the  supreme  law  of  the  land.  It  is  impossible  to 
over  estimate  the  importance  of  the  decision  as  to  the  particular 
matter  with  which  it  deals,  and  the  principle  of  law  thus  estab- 
lished has  never  since  that  time  been  doubted. 

One  of  the  noticeable  features  of  these  decisions  is  that  in  two 
of  them  no  authority  was  cited,  whatever.    In  the  Marbury  case. 
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two  citations  were  given  by  the  Chief  Justice.  Otherwise  the  de- 
cisions were  the  result  of  that  reasoning  power  which  proceeded 
straight  and  unerring  as  a  ray  of  sunlight  on  its  mission. 

I  cannot  and  will  not  detain  you  longer  with  reference  to  these 
landmarks  of  our  country's  liberty  and  greatness.  At  the  right 
time  in  our  history  and  by  the  right  man  were  these  and  other 
principles  of  free  gjovemment  established  and  the  peace,  tran- 
quillity, and  happiness  of  these  States  established. 

In  the  old  world  a  conquering  general  was  frequently  loaded 
with  the  gifts  of  a  grateful  people.  John  Marshall  has  given  to 
this  nation  more  in  substance,  in  stability,  and  power  than  could 
be  gained  by  territorial  aggression,  which  is  often  the  result  of 
bloodshed  and  war.  He  died  at  the  age  of  eighty  years,  the  same 
quiet,  unassuming  man  he  had  been  through  life. 

No  writer  has  given  a  stronger  and  more  truthful  estimate  of 
his  work  than  James  Bryce,  in  his  work,  ^^The  American  Com- 
monwealth ' ',  when  he  says : 

"His  work  of  building  up  and  working  out  the  Constitution  was  accom- 
plished, not  80  much  by  the  decisions  he  gave  as  by  the  judgments  in  which 
he  expounded  the  principles  of  these  decisions,  judgments  which  for  their 
philosophical  breadth,  the  luminous  exactness  of  their  reasoning,  and  the 
fine  political  sense  which  pervades  them,  have  never  been  surpassed  and 
rarely  equalled  by  the  most  famous  jurists  of  modem  Europe  or  of  ancient 
Borne.  He  grasped  with  extraordinary  force  and  clearness  the  cardinal  idea 
that  the  creation  of  a  national  government  implies  the  grant  of  all  such  sub- 
sidiary powers  as  are  requisite  to  the  effectuation  of  its  main  powers  and 
purposes,  but  he  developed  and  applied  this  idea  with  so  much  prudence 
and  sobriety,  never  treading  on  purely  political  ground,  never  indulging  the 
temptation  to  theorize,  but  content  to  follow  out  as  a  lawyer  the  conse- 
quences of  legal  principles,  that  the  Constitution  seemed  not  so  much  to  rise 
under  his  hands  to  its  full  stature,  as  to  be  gradually  unveiled  by  him  tiU 
it  stood  revealed  in  the  harmonious  perfection  of  the  form  which  its  f ramers 
had  designed.  That  admirable  flexibility  and  capacity  for  growth  which 
characterize  it  beyond  all  other  rigid  or  supreme  constitutions,  is  largely  due 
to  him,  yet  not  more  to  his  courage  than  to  his  caution. ' ' 

The  problemis  of  government  of  the  United  States  which  de- 
mand solution  keep  pace  with  its  material  progress  and  develop- 
ment. Its  increase  of  population,  of  wealth,  of  power  and  in- 
fluence among  the  nations  of  the  earth,  has  never  been  equaled 
since  governments  were  organized.  The  recent  past  has  given 
occasion  for  momentous  decisions  of  the  Supreme  Court  to  be 
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pronounced.  We  occasionally  see  statements  in  the  public  press 
to  the  effect  that  certain  cases  are  pending  in  that  Court  involv- 
ing consequences  as  grave  as  any  decision  of  that  Court  in  its 
past  history.  Such  statements  are,  for  the  most  part,  gross  exag- 
geration and  yet,  while  it  is  undoubtedly  true  that  decisions  of 
that  Court,  some  of  which  have  been  referred  to  in  this  address, 
did  give  the  Union  strength  and  stability  that  it  could  not  have 
gained  from  any  other  source,  this  is  also  true  that  in  the  devel- 
oping history  of  the  Republic  problems  will  be  solved  by  that 
Court  as  important  to  its  future  stability  and  progress  as  any 
that  have  been  decided  in  the  past. 

If  the  time  shall  ever  come  that  the  safety  and  integrity  of 
this  Union  of  States  shall  depend  upon  the  decision  of  a  question 
thus  vital  in  its  nature,  no  greater  gift  could  be  vouchsafed  by 
Divine  Providence  than  that  it  shall  be  pronounced  by  a  Chief 
Justice  with  such  singleness  of  purpose,  such  purity  of  intention, 
and  such  unsurpassed  wisdom  as  John  Marshall. 

The  PfiEsmENT :  The  next  paper  upon  the  program  is  one  en- 
titled *'The  Law,**  to  be  given  by  Hon.  W.  R.  Lewis,  of  Monte- 
zuma. 

Judge  W.  R.  Lewis:  Some  years  ago  Justice  Deemer  called 
attention  to  the  value  of  uniformity  in  the  law  and  its  applica- 
tion, and  to  the  importance  of  a  system  of  laws  built  upon  foun- 
dation principles  rather  than  a  series  of  reports  of  individual 
causes,  decided  on  the  basis  of  exact  justice  in  every  particular 
case,  and  thereby  suggested  the  effort  involved  in  this  paper. 

THE  LAW 

We  talk  of  laws  made  by  man,  but  this  is  a  mere  convenience 
to  enable  us  the  more  readily  to  communicate  with  and  under- 
stand one  another.  All  law  is  from  Gk)d.  It  is  eternal  and  im- 
mutable. With  every  thing,  animate  or  inanimate,  that  was 
made,  there  was  created  integral  with  it,  as  an  essential  part  and 
•quality  of  it,  its  law.  This  cannot  be  changed.  It  it  could  be, 
the  creature  itself  would  be  changed  or  destroyed,  man  himself 
with  aU  the  complications  of  body,  mind,  and  soul,  not  excepted. 
True,  in  his  case,  being  endowed  with  intelligence,  he  has  the 
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power  to  ignore  the  law  of  his  being  and  treat  it  as  if  it  was  not. 
When  he  has  done  this,  however,  he  has  not  changed  the  law, 
but  simply  brought  npon  himself  the  penalties  for  its  infraction. 
When  Qod  said  to  Adam,  **for  in  the  day  that  thou  eatest  thereof 
thou  shalt  surely  die",  He  did  no  more  than  to  warn  him  of  the 
law  that  was  in  him.  Prom  that  day  to  this  Qod  has  striven  with 
man  to  prevail  upon  him,  if  possible,  to  recognize  the  law  and  its 
immutability.  This  has  been  the  purpose  of  the  institution  of 
governments  amongst  men;  of  the  institution  of  legislatures  and 
courts  and  of  this  Association ;  and  it  is  the  purpose,  a  little  mite, 
of  this  paper.  As  soon  as  we  recognize  the  fact  that  all  the  laws 
necessary  to  assure  the  substantial  happiness  of  the  race  are 
ready  made  to  our  hands  and  that  all  that  we  have  power  to  do 
is  to  discover  and  write  them  in  our  own  appropriate  language, 
reading  alike  to  all  men,  we  shall  have  accomplished  one  of  the 
necessary  features  of  our  task.  We  should,  probably,  not  differ 
as  to  the  truth  of  the  proposition,  that  man  was  not  created  with 
the  heart  of  the  murderer,  adulterer,  thief,  or  perjurer.  Nor 
would  we  disagree  on  the  proposition  that  no  man  guilty  of  any 
one  of  these  crimes  could  be  happy.  Neither  would  any  of  us  pro- 
pose a  law  declaring  any  of  these  crimes  righteous.  Substantial 
happiness  would  be  absolutely  impossible  in  any  community  that 
encouraged  the  commission  of  any  one  of  them. 

Then  again  when  we  have  gone  outside  the  realm  of  morals  we 
find  the  same  inexorable  laws.  We  can  no  more  fix  the  price  of  a 
perch  of  stone,  by  legislation,  than  we  can  fix  the  weight  of  it  by 
legislation.  We  went  over  this  ground,  in  the  fight  over  the  ques- 
tions in  ** Sixteen  to  One'*,  and  settled  the  whole  matter  so  thor- 
oughly, in  favor  of  the  proposition  that  all  the  laws  involved 
were  God  given  and  beyond  the  power  of  man,  that  we  have 
almost  forgotten  what  the  expression  meant.  But  we  need  not 
further  extend  the  discussion  on  this  point,  as  I  am  sure  a  little 
sober  reflection  will  find  us  in  accord  on  the  proposition  that 
every  created  thing  has  its  law,  and  throughout  all  the  field  of 
human  life  not  one  can  be  found  which  is  subject  to  change  by 
man.  I  have  heard  it  suggested  that  the  Supreme  Court  ought 
to  be  excepted  from  this  statement,  but  I  verily  believe,  that  gen- 
erally, it  regards  itself  as  subject  to  the  law,  as  well  as  other 
folks. 
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It  may  be  saggested  that  this  created  and  Ood  given  law  is 
difficult  to  read,  or  discover,  but  can  this  fact,  and  I  concede  it, 
be  considered  as  proof  that  the  law  does  not  exist  f  I  do  not  think 
so.  The  first  violator  of  the  law  forbidding  murder,  when 
charged  with  the  crime,  showed  beyond  any  possibility  of  doubt 
that  he  knew  he  had  violated  the  law,  and  this  was  two  thousand 
or  more  years  before  murder  was  denounced  by  the  written  law. 
All  he  knew  about  it  was  what  he  had  been  created  with — ^the 
law  that  he  found  within  himself.  Since  that  time  Ood  has  re- 
vealed much  to  man.  He  has  all  the  time  been  endowed  with  a 
spirit  and  intelligence  and  power  to  reason  fully  enabling  him  to 
know  his  own  character.  It  has  been  demonstrated  by  the  work 
of  the  courts  that  man  is  able  to  know  what  is  in  him.  The  law 
as  implanted  in  him  at  the  creation  has  been  again  and  again  so 
admirably  rewritten  by  the  courts  in  our  own  language  that  it 
is  no  longer  a  question  as  to  his  ability.  By  a  faithful  recogni- 
tion of  the  principles  of  right  implanted  in  the  human  breast  a 
transcription  of  the  original  creation  may  be  made  and  A  Book 
OP  THE  Law  may  be  written  which  shall  be  for  the  blessing  of 
the  nations  of  the  earth  and  a  uniform,  safe  guide  through  all  the 
problems  involved  in  human  life. 

So  far  as  this  work  has  been  accomplished,  it  has  been  achieved 
through  many  failures.  Sometimes  the  cause  which  reached  the 
court  of  last  resort  has  involved  a  righteous  party  and  on  the 
other  side  an  unrighteous  one,  and  by  the  application  of  the  cre- 
ated and  correct  rule  the  unrighteous  one  was  about  to  prevail ; 
or  one  of  the  parties  was  a  widow's  son  who  was  the  sole  comfort 
and  support  of  his  mother,  and  the  other  party  a  powerful  rail- 
way company,  which  was  about  to  prevail  over  the  boy;  or  a 
poor,  honest  laborer,  with  a  large  family  wholly  dependent  upon 
the  father's  wages,  who  had  been  overtaken  with  some  misfortune 
in  life,  was  about  to  be  defeated  in  his  cause  with  a  great  iron 
manufacturing  company,  or  in  some  other  case  where  the  party 
whose  weakness  excited  sympathy  was  about  to  be  overcome  by 
his  powerful  adversary  and  suffer  a  hardship  by  the  application 
of  the  true  rule,  the  effort  to  save  the  one  whose  case  excited  our 
sympathy  has  led  us  to  write  a  distinction  in  his  favor  which  was 
not  supported  by  reason,  and  the  system  has  thus  been  distorted 
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until  it  was  of  no  value  whatever  in  the  great  volume  of  business 
which  came  under  the  rule  involved  in  these  cases.  Sometimes 
it  may  have  transpired  that  the  appellate  court  did  not  agree 
with  the  verdict  of  the  jury.  There  was  abundant  evidence  to 
support  the  verdict  if  it  was  to  be  believed,  and  a  reversal  could 
not  be  put  on  the  ground  that  there  was  not  sufficient  evidence. 
As  viewed  by  the  court  the  verdict  was  an  outrage  not  to  be  tol- 
erated by  any  court,  and  in  the  eflfort  to  avoid  doing  this  dis- 
tasteful thing  a  distinction  was  discovered  which  again  made  the 
case  a  confusion  and  a  snare  in  all  future  business  coming  under 
the  rule  involved. 

The  decisions  in  these  cases,  hurtful  as  the  result  of  them  was, 
must  not  be  regarded  as  indicating  lack  of  integrity  in  the  courts 
by  which  they  were  rendered.  It  may  be  conceded  that  the  judg- 
ments of  the  trial  courts,  every  one  of  themi,  was  unjust  and  that 
they  ought  to  have  been  reversed.  The  fault,  however,  was  in  the 
minds  through  which  these  judgments  came  and  not  in  the  law. 
The  finiteness  of  the  human  mind,  even  the  most  trained  and 
cultured,  has  always  to  be  reckoned  upon.  At  one  time  the  Su- 
preme Court  of  the  United  States  expressly  held  that  the  Sher- 
man Act  meant  precisely  what  was  written,  that  combinations  in 
restraint  of  trade  were  forbidden,  whether  reasonable  or  un- 
reasonable. Fifteen  years  afterwards,  the  same  Court  concluded, 
as  I  understand  the  decision,  that  only  the  unreasonable  com- 
binations or  the  combinations  in  unreasonable  restraint  of  trade, 
were  forbidden.  There  can  be  no  question  as  to  the  integrity  of 
this  Court  in  either  case.  Perhaps  both  these  decisions  cannot  be 
right,  so  that  we  have  in  them  simply  an  illustration  of  the  frail- 
ties of  humanity,  even  in  high  places. 

But  we  are  writing  The  Book  of  the  Law  which  is  to  guide  all 
the  people  in  all  their  transactions,  perhaps  for  generations  to 
come,  and  cannot  spoil  The  Book  for  the  purpose  of  correcting 
an  injustice,  however  grievous  it  may  be,  in  any  particular  case 
or  in  any  number  of  individual  cases.  At  the  very  worst  the 
percentage  of  such  results  is,  and  will  be,  very  small.  Every 
case  decided  by  the  appellate  court  constitutes  a  paragraph  in 
this  Great  Book,  everybody's  chart  for  all  they  do  in  life,  and  if 
any  one  of  them  is  erroneous  it  destroys  the  value  of  the  chart. 
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It  leads  to  differences  among  the  people  who  look  to  it  for  guid- 
ance. It  breeds  litigation.  The  error,  the  longer  it  remains, 
becomes  more  difScnlt  of  correction.  It  seems  to  me  clear  that 
we  cannot  afford  to  correct  injustice  in  individual  cases  at  so 
great  a  cost.  That  it  is  much  better  that  the  few  suffer  rather 
than  the  many.  Let  us  then  have  a  carefully  built  up  system  of 
the  law  from  which  all  may  know  at  the  time  of  the  transaction, 
just  what  the  law  is  which  shall  govern  it.  If  we  could  have  such 
a  oystem,  thoroughly  correct,  and  no  errors  in  the  processes  of 
the  mind,  both  parties  would  know  beforehand  what  the  judg- 
ment in  any  given  case  would  be. 

If  we  undertake  to  satisfy  conscience  in  every  individual  case 
and  to  avoid  occasional  hardships  resulting  from  the  rigors  of 
the  law,  we  are  very  soon  without  any  guide  for  the  transaction 
of  business.  Even  the  lawyers  cannot  tell  what  the  law  govern- 
ing any  particular  transaction  is  until  they  try  a  case  about  it 
and  have  the  judgment  of  the  court,  and  then  all  they  can  pos- 
sibly know  is  the  law  as  applied  to  that  particular  case.  Ther^ 
would  be  no  certainty  that  the  judgment  in  the  next  similar  case 
would  be  the  same.  This  method  might,  now  and  then,  save  some 
X>oor  man  his  home,  but  it  is  by  no  means  certain  that  it  would 
not  turn  twenty  others  out  of  doors  with  no  place  to  lay  their 
heads. 

Let  us  build  a  system  of  the  law,  the  best  we  can  write,  reading 
as  nearly  alike  to  all  men  as  possible,  which  shall  be  a  guide  in 
every  transaction  in  human  life,  so  clear,  so  sane,  so  just  that 
litigation  will  not  be  necessary  to  settle  differences  between  the 
people. 

The  PsEsmENT:  The  next  speaker  on  our  program  is  Prof. 
Ralph  Otto,  Professor  of  Law  in  the  State  University  at  Iowa 
City.    His  subject  is  **A  Practical  Legal  Education". 

A  PBACTICAL  LEGAL  EDUCATION 

It  is  desirable  to  state  with  some  emphasis  at  the  outset  of  these 
remarks  that  they  are  offered  in  a  purely  private  capacity.  The 
fact  that  the  reader  holds  an  official  post  with  the  great  legal 
professional  school  of  this  State  to  which  the  interests  of  the 
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legal  profession  at  large  are  confided,  ought  to  afford  a  guarantee 
that  he  speaks  with  some  knowledge  of  the  facts  and  under  some 
sense  of  responsibility.  The  suggestions  which  follow  are  prac- 
tical rather  than  academic  or  theoretical. 

Conditions  are  altogether  different  at  the  present  from  those 
of  forty  or  fifty  years  ago,  when  many  of  the  older  men  here 
today,  now  peacefully  counting  the  scars  of  their  battles,  were 
admitted  into  the  practice.  Then  there  was  no  rule  of  prepara- 
tion for  the  study  of  law.  There  was  no  instruction  save  that  ob- 
tained in  the  law  oflBce.  Many  totally  unfit  registered  their 
names  as  clerks  and  then  picked  up  in  a  way,  both  lazy  and  un- 
systematic, enough  of  Blackstone  and  of  Kent  and  of  the  prac- 
tice, through  the  copying  of  papers,  to  pass  the  very  easy  as  well 
as  timid  examination  of  a  sudden  committee  drafted  from  a  re- 
luctant bar.  The  saving  element  and  the  only  good  one  in  the 
old  system  was  that  the  clerk  became  more  or  less  the  assistant 
of  the  practicing  lawyer,  and  that  through  the  copying  of  papers, 
precedents  of  pleading  and  practice,  forms  of  conveyancing, 
briefs,  etc.,  disputed  questions  of  law  passed  under  the  young 
lawyer's  eye,  slowly  enough  to  be  studied  with  the  patient  prog- 
ress of  his  pen.  He  absorbed  what  law  he  knew,  rather  than 
studied  it,  but  nevertheless  under  such  a  crude  and  lax  method, 
very  able  and  distinguished  lawyers  grew  up  whose  names  and 
reputations  have  survived. 

At  the  present  time  it  is  considered  no  part  of  the  duties  of 
busy  practitioners  to  instruct  men  who  naturally  wish  to  learn 
a  little  of  everything  and  usually  leave  the  office  about  the  time 
they  become  useful.  The  student,  quick  to  notice  that  informa- 
tion is  withheld  or  grudgingly  given,  too  often  settles  down  to 
some  routine  task  and  finishes  his  term  of  apprenticeship  very 
little  wiser  than  when  he  commenced  it,  so  far  as  the  knowledge  of 
hi^er  class  office  work  is  concerned.  If  the  seeker  after  practice 
in  methods  gets  into  an  office  where  little  business  is  done  his 
experience  must  necessarily  be  proportionate,  and  when,  as  not 
infrequently  happens,  it  is  a  loose  and  disorderly  office  where  an 
antiquated  system  prevails,  he  learns  much  that  he  will  be  wise 
to  forget  as  quickly  as  possible.  There  are,  however,  some  offices 
where  men  get  such  a  training  as  fits  them  for  their  future,  but 
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these  are  the  exception  rather  than  the  rule^  and  I  venture  the 
assertion  that  not  even  in  the  best  offices  does  the  practical  train- 
ing equal  in  excellence  the  theoretical  or  academic  training  which 
a  man  receives  in  college.  I  maintain  that  law  teaching  univer- 
sities should  extend  their  boundaries  and  instruct  in  methods 
and  technique,  as  well  as  theory. 

The  one  good  and  useful  element  in  the  old  system  of  prac- 
tical legal  education  has  now  almost  wholly  disappeared.  In 
general,  under  existing  conditions,  the  student  in  a  law  office 
copies  nothing  and  sees  nothing.  The  stenographer  and  the  type- 
writer have  monopolized  what  was  his  work.  The  flying  symbols 
and  the  click  of  the  keys  have  distanced  the  slow  travel  of  his  pen, 
and  he  sits  outside  of  the  business-tide  ebbing  and  flowing  around 
him  like  some  solitary  on  the  sands,  tired  of  the  book  that  has 
grown  dull.  As  a  rule,  difficulties  breed  remedies,  and  students' 
needs  have  evolved  practical  training  in  law  schools. 

To  men  who  begin  active  practice  of  their  profession,  after 
leaving  the  law  school  a  legal  education  in  its  broadest  sense  in- 
cludes not  only  a  full  knowledge  of  the  principles,  but  also  of 
methods,  and  the  true  function  of  a  university  is  to  teach  both. 
If  men  in  the  law  school  intend  to  practice  law  they  should  be 
thoroughly  equipped  for  their  profession.  Their  training  should 
be  practical  as  well  as  theoretical.  It  should  have  constantly  in 
view  the  office  and  the  court-room  as  well  as  the  study  and  the 
library. 

I  am  glad  to  know  that  this  Association  has  not  neglected  its 
duty,  for  it  has,  through  its  Committee  on  Legal  Education,  done 
much  for  the  advancement  of  the  law  schools.  The  time  has 
come,  I  believe,  for  the  court  of  last  resort,  to  which  has  been 
intrusted  the  formulation  of  rules  for  admission  to  the  bar,  to 
amend  those  rules  by  requiring  a  complete  high  school  course  of 
four  years  or  its  equivalent  as  the  minimum  of  preliminary 
preparation  for  the  study  of  law,  and  a  course  of  three  years  in 
a  law  school  or  four  years  in  an  office,  as  the  condition  of  an  ex- 
amination for  the  bar.  I  believe  that  I  hazard  nothing  in  ex- 
pressing the  assurance  that  there  are  no  members  of  the  pro- 
fession more  anxious  than  our  judges  of  the  Supreme  Court  to 
see  the  standards  of  legal  education  elevated  and  the  material  of 
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the  bar  strengthened  and  improved.  Almost  the  majority  of  law 
schools  have  adopted  the  complete  high  school  standard  and  the 
three  year  law  course  and  some  have  even  gone  farther,  by  con- 
fining admission  only  to  college  graduates. 

The  old  theory  was  that  the  law  school  was  a  sort  of  a  device 
to  provide  a  systematic  learning  of  substantive  law.  The  student 
was  supposed  to  learn  procedure  in  an  office.  The  law  school  was 
considered  as  merely  supplementary  or  preliminary  to  the  edu- 
cation in  an  office,  but  since  that  theory  has  been  abandoned  it 
has  been  seen  that  pleading  and  evidence  are  the  procreative 
parts  of  law.  If  we  wish  to  see  the  living  law,  and  by  that  I 
mean  law  in  motion,  we  must  see  it  as  procedure  develops  it. 
Therefore,  if  we  wish  to  teach  law  in  its  true  character  as  a  force 
we  must  show  it  as  it  acts.  If  we  wish  to  teach  or  investigate  any 
principle  accurately,  it  is  indispensable  to  take  notice  of  how  it 
works  or  is  worked  in  its  actual  application.  The  principle  of 
the  law  is  the  evidence  and  the  measure  of  its  usefulness  to  the 
community.  My  impression  is  that  it  will  be  found  easier  to 
teach  substantive  law  and  procedure  in  connection  with  each 
other,  than  to  teach  substantive  law  alone.  I  do  not  mean  easier 
for  the  teacher,  but  easier  for  the  student,  for  these  two  great 
branches  of  the  law  are  so  closely  related  to  each  other  that  the 
student  can  more  readily  grasp  the  situation  with  which  he  is 
afterwards  to  deal. 

Then,  too,  I  would  urge  the  question  of  the  students'  note- 
taking  as  worthy  of  consideration.  Much  depends  upon  careful 
training  in  this  direction,  and  its  value  cannot  be  over-estimated. 
It  strengthens  the  faculties  of  judgment  and  discrimination  aa 
nothing  else  can  do.  The  mental  operation  involved  in  extracting 
the  essence  of  a  lecture  does  not  cease  when  the  law  student  leaves 
college.  The  acquired  habit  of  sifting  the  chaff  from  the  wheat 
will  stand  him  in  good  stead  when  worthy  clients  seek  his  aid  and 
insist  upon  telling  him  the  whole  story.  More  important  still, 
good  note-taking  enables  him  to  deal  more  effectively  with  the 
arguments  of  opponents  when  engaged  in  court  The  student 
who  borrows  notes  for  examination  purposes  only  forgets  that 
the  lawyer  is  a  real  note-taker  throughout  his  entire  career,  and 
that  class  notes  afford  a  splendid  foundation  for  their  taker's 
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professional  future.  The  vital  importance  of  this  branch  of  the 
work  should,  I  hold,  be  impressed  upon  all  students  by  thorough 
compulsory  training  commenced  on  the  first  day  of  college,  and 
never  ceasing  until  they  have  proven  themselves  proficient. 

The  object  of  law  schools  ought  to  be  to  develop  good  lawyers 
80  far  as  their  means  will  allow.  The  lawyer  is  essentially  a 
practitioner.  The  law  school,  therefore,  should  strive  to  do  what 
it  can  to  prepare  men  for  practice.  Of  course,  I  know  that  the 
student  will  learn  far  more  in  future  years  of  his  active  practice 
than  the  school  can  teach  him,  but  a  great  deal  of  special  stress 
should  be  laid  upon  the  necessity  for  a  thorough  foundation  in 
the  fundamentals  of  legal  principles,  for  I  know  full  well  that 
no  matter  what  a  lawyer  may  do  in  the  way  of  the  study  of  law, 
unless  he  has  the  fundamental  principles  properly  grounded  in 
him,  he  is  utterly  helpless.  If  he  goes  to  the  law  school  to  learn 
how  to  practice  law,  the  school  should  go  as  far  as  possible  in 
teaching  him  the  very  things  he  wants  to  know.  It  should  teach 
him  the  elementary  principles  of  the  law,  thereby  affording  him 
to  lay  a  thorough  foundation  in  fundamentals.  It  should  go 
farther, — ^it  should  show  him  by  the  study  of  cases  how  the  great 
lawyers  wrestled  with  and  solved  the  problems  of  the  law  and  it 
should  finally  give  him  problems  to  solve  for  himself,  and  should 
watch,  direct,  and  criticize  through  all  the  stages  of  the  case, 
helping  him  to  realize,  appreciate,  and  understand  the  di£Sculties, 
teaching  him  at  the  same  time,  by  actual  practical  experience, 
how  to  avoid  pitfalls  and  reach  the  desired  results. 

In  the  College  of  Law  of  the  State  University  of  Iowa,  under 
the  supervision  and  in  charge  of  the  reader,  a  practice  court  is 
conducted.  Two  years  ago,  upon  entering  the  performance  of 
his  duties  in  that  institution,  he  found  in  vogue  a  system  of  moot 
courts  similar  to  that  in  law  schools  of  other  universities,  good 
as  far  as  they  went,  but,  he  believed,  they  did  not  go  far  enough. 
At  that  time  there  was  an  arbitrary  set  of  rules  governing,  the 
moot  court,  which,  upon  the  completion  of  the  course  by  the 
student,  he  was  compelled  to  forget,  and  then  when  he  embarked 
upon  the  practice  of  his  own  profession  as  a  reality,  he  was  re- 
quired to  familiarize  himself  with  the  rules  of  procedure  and 
practice  as  contained  in  the  statutes  of  our  own  State. 
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Now  common  law  pleading  and  code  pleading  are  thoroughly 
covered  in  separate  courses  by  students  of  the  first  year  class^ 
and  when  they  enter  upon  the  second  year  they  are  reasonably 
familiar  with  the  theory  of  pleading.  Then  some  practical  woric 
in  the  drawing  of  pleadings  is  undertaken.  A  statement,  being 
an  informal  recital  of  facts,  very  similar  to  that  which  a  client 
would  give  a  lawyer  in  consulting  him  about  his  case,  is  given  to 
all  of  the  members  of  the  class.  This  statement  contains  evi- 
dence, immaterial  matters,  and  conclusions,  all  mingled  with  the 
ultimate  facts  of  the  case  in  such  a  way  that  close  discrimination 
must  be  exercised  in  analyzing  and  segregating  the  essential  ele- 
ments of  the  cause  of  action.  With  the  facts  constituting  plain- 
tifE's  case  are  those  to  be  relied  upon  by  the  defendant.  Each 
student  is  required  to  take  this  statement  of  facts  and  draw  a 
complete  set  of  pleadings  based  upon  the  situation  therein  dis- 
closed, raising  the  meritorious  issues  of  the  case.  Each  student 
is  also  required  to  study  these  illustrative  sets  of  pleadings  and 
compare  them  with  the  pleadings  drawn  by  his  classmates,  to 
look  up  all  questions  involved,  criticize  them  unsparingly  and 
rigidly  and  thus  be  prepared  on  the  subject  of  the  proper  man- 
ner of  pleading  in  the  given  case.  Specific  mistakes  are  then 
pointed  out  in  each  and  every  instance.  After  this  discussion 
each  one  of  the  class  is  then  required  to  draw  an  amended  set  of 
pleadings  of  the  same  facts,  thus  covering  and  rectifying  any 
defect  in  the  original  pleading.  This  process  is  repeated  as  often 
as  time  will  permit. 

After  the  preliminary  work  in  pleading,  the  practice  court 
work  proper  is  then  taken  up.  The  students,  as  practicing  at- 
torneys, are  given  a  statement  of  facts  relating  only  to  those 
things  which  a  client  would  state  to  his  lawyer  when  he  retains 
him  to  protect  his  interests  in  the  litigation.  That  is  to  say,  the 
attorney  for  the  plaintiff  has  no  knowledge  of  what  is  going  to 
be  the  defendant's  defense.  In  other  words,  all  that  the  re- 
spective attorneys  gather  from  their  statement  of  facts  is  just 
what  a  client  would  tell  his  lawyer  when  consulting  him  with 
reference  to  his  side  of  the  case.  Usually  there  is  but  one  lawyer 
on  each  side  of  the  case,  thus  compelling  everyone  to  work  out 
the  details  for  himself.  However,  in  some  of  the  larger  and  more 
important  cases,  the  students  associate  themselves  into  firms. 
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The  statement  of  facts  is  in  every  case  gathered  from  abstracts 
of  cases  then  pending  in  the  Supreme  Court  of  our  State.  These 
abstracts  are  taken  and  the  names  of  the  parties  to  the  suit  are 
changed,  so  that  the  students  may  be  prevented  from  procuring 
a  copy  from  the  real  attorneys  in  the  case,  but  in  all  other  re- 
spects the  facts  are  precisely  the  same  and  the  case  is  tried  in  our 
practice  court  upon  the  same  evidence  as  when  the  issues  were 
first  tried  in  a  real  court.  The  merits  of  the  issues  in  each  case 
are  determined  by  the  general  weight  of  authority,  but  all  ques- 
tions of  pleading  and  practice  are  determined  by  the  rules,  stat- 
utes, and  decisions  of  this  State.  The  Code  of  Iowa  contains  the 
rules  of  the  practice  court  and  not  a  set  of  arbitrary  rules  drafted 
only  for  the  purposes  of  meeting  the  convenience  of  a  play  court, 
but  the  students  in  the  practice  court  familiarize  themselves  with 
the  statutes  pertaining  to  the  rules  of  general  practice. 

The  commencement  of  the  action  by  the  service  of  an  original 
notice,  the  convening  day  of  the  term  as  well  as  default  day,  all 
conform  in  every  respect  to  the  rules  laid  down  in  the  Code  gov- 
erning the  actual  practice.  From  the  time  the  original  notice  is 
placed  in  the  hands  of  the  sheriff  for  service,  until  the  motion  for 
a  new  trial  has  been  ruled  upon,  in  every  respect  the  methods  of 
procedure  and  practice  as  laid  down  in  the  Code  of  the  State  of 
Iowa  are  complied  with  so  that  the  student  is  given  a  clear  in- 
sight into  what  will  be  his  duty  when  he  embarks  upon  the  prac- 
tice of  his  profession  as  a  reality. 

The  pleadings  are  examined  and  searched  for  errors  with  care 
and  discrimination,  and  the  multitude  of  motions  and  demurrers 
brought  on  in  the  practice  court  cover  a  wide  range  of  questions 
and  frequently  develop  difficult  and  intricate  points  of  pleading 
and  practice.  In  these  arguments  there  is  nothing  of  fiction. 
The  question  is  always  an  actual  one,  raised  upon  actual  plead- 
ings. The  objections  are  based  upon  statutes,  the  rules  of  the 
court  and  the  decisions  of  the  State  where  the  venue  of  the  action 
is  laid.  After  the  issues  have  been  settled,  the  counsel  then  pro- 
ceeds to  substantiate  them  by  the  introduction  of  oral  testimony 
gathered  from  the  abstracts  of  the  case  from  which  the  statement 
of  facts  is  taken.  The  students  familiarize  themselves  with  the 
facts  in  these  cases  and  act  in  reality  the  parts  of  the  witnesses. 
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Their  testimony  is  precisely  the  same  as  that  of  the  witness  in  the 
actual  trial  of  the  case.  Nothing  of  fiction  is  permitted.  Gases 
at  law,  both  tort  and  contract,  and  cases  calling  for  equitable 
relief,  are  given  out  and  tried  in  this  manner.  The  members  of 
the  first  year  class  are  detailed  for  jury  service  and  eagerly  at- 
tend and  manifest  a  great  deal  of  interest  in  this  class  of  liti- 
gation. 

The  modem  actual  court  room  with  its  judge's  bench,  witness 
stand,  clerk's  desk,  jury  box,  trial  table,  reporter's  desk,  etc.,  is 
duplicated  in  all  respects.  The  practice  court  room  is  large 
enough  to  hold  a  considerable  number  of  spectators,  and  the 
students  are  encouraged  to  visit  the  court  even  when  they  have 
no  matter  of  their  own  pending  there.  This  privilege  is  generally 
taken  advantage  of  and  the  arguments  are  usually  listened  to  by 
a  judge,  and  a  keenly  appreciative  audience  of  students,  as  well 
as  strangers.  Then  during  the  latter  half  of  the  students'  senior 
year's  work,  there  is  organized  an  Appellate  Court  whereby  ap- 
peals are  perfected  in  the  same  cases  from  the  trial  court.  The 
rules  governing  this  Appellate  Court  are  found  in  the  statutes 
of  this  State  governing  the  rules  of  procedure  and  practice  in 
use  in  our  own  Supreme  Court,  and  not  an  arbitrary  set  of  rules 
drafted  for  the  purpose  of  the  moot  court  only. 

Decisions  and  opinions  are  written  thereon  and  then  when  the 
decisions  of  the  Supreme  Court  of  this  State  appear  in  the  State 
Reports,  they  are  eagerly  consulted  for  the  purpose  of  ascertain- 
ing whether  the  opinions  of  the  court  of  last  resort  of  the  practice 
court  are  right  or  wrong,  and  to  see  wherein  any  difference  lies, 
and  the  reasoning  therefor.  Thus  it  will  be  seen  that  the  stu- 
dents act  as  witnesses,  jurors,  and  judges,  in  the  various  cases  so 
that  they  have  an  opportunity  to  view  the  proceedings  from  the 
witness  stand,  the  jury  box,  the  attorney's  table  and  the  Bench, 
and  to  observe  how  their  classmates  conduct  themselves  in  these 
same  positions. 

Each  jury  is  empanelled  in  accordance  with'  the  practice  of 
this  State  and  under  the  same  procedure.  Witnesses  are  sworn 
and  evidence  is  introduced ;  objections  are  made  thereto  and  ex- 
ceptions taken;  motions  for  a  directed  verdict  are  made;  in- 
structions drawn  and  submitted  to  the  jury;  arguments  are  made. 
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and  the  verdict  is  rendered.  Then,  within  the  statutory  time,  if 
the  attorneys  so  desire,  motions  for  new  trials  are  made  and  ruled 
upon,  and  every  element  of  the  actual  trial  is  present  save  the 
pecuniary  interests  of  the  parties  to  the  suit,  but  that  is  over- 
come by  the  eagerness  and  earnestness  with  which  these  trials  are 
prosecuted,  for  the  attorneys  dislike  above  all  things  to  sufFer  the 
bitterness  of  defeat  in  a  practice  court. 

The  practice  court  does  not  supplant  any  course  in  the  sub- 
stantive law.  It  does  not  take  the  place  of  the  thorough  study  of 
the  theory  of  pleading.  It  does  not  even  exhaust  the  attention 
given  to  practice  itself,  as  contained  in  the  text  books,  but  it  does 
attempt  to  give  and  create  a  flavor  to  the  work  of  the  law  student, 
to  present  legal  problems  to  be  solved  as  a  lawyer  is  expected  to 
solve  them ;  to  enable  the  student  to  judge  the  value  of  cases  by 
actually  using  them  and  to  appreciate  the  functions  and  the 
meaning  of  the  principles  of  the  substantive  law  by  putting  them 
into  practice.  This  court  has  not  by  any  means  reached  its  fin- 
ished stage.  Every  year  sees  alterations  and  improvements,  but 
it  is  encouraging  to  see  the  active  spirit  and  eagerness  manifested 
in  the  trial  of  the  practice  court  cases. 

Procedure  is  the  skeleton  of  our  jurisprudence.  When  we  dis- 
pense with  the  study  of  procedure,  we  shall  also  dispense  with 
the  knowledge  of  the  law.  The  study  of  procedure  as  covering 
all  the  processes  of  trial  and  appeal  after  the  pleadings  are  closed 
up  to  the  satisfaction  of  judgment,  deserves  separate  treatment 
as  a  regular  course  in  every  system  of  law  school  instruction. 

The  principal  difference  of  the  law  school  instruction  between 
schools  of  the  east  and  those  of  the  middle  west  is  that  ours  is  a 
practical  legal  education ;  the  finished  product  of  our  law  school 
does  not  expect  to  enter  the  office  of  an  old  practitioner  as  an 
apprentice,  as  does  his  eastern  brother,  but  he  wants  to  be  able 
to  embark  upon  the  practice  of  his  chosen  profession  for  himself, 
immediately  upon  the  completion  of  his  course  in  the  law  school. 
And  I  venture  the  assertion,  in  a  great  many  instances,  at  the 
next  or  subsequent  general  election,  the  recent  graduate  of  our 
law  school  is  a  candidate  for  the  prosecuting  attorneyship  of  his 
county. 

Therefore  I  concur  in  the  opinion  of  one  of  the  greatest  law 
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school  educators,  ''that  it  is  the  function  of  the  law  school,  not 
simply  to  teach  law  or  to  make  lawyers,  but  to  teach  law  in  a 
grand  manner,  and  to  make  great  lawyers''.  The  lawyer  who 
goes  forth  to  his  life  work,  trained  in  the  technical  details  of  his 
profession,  need  not  lose  the  scholarship  which  has  made  our 
calling  illustrious,  but  he  should  add  to  the  usefulness  and  the 
value  of  our  profession  and  earlier  win  the  high  reward  of  weav- 
ing the  principles  of  right  into  the  daily  life  of  the  world. 

The  PREsmENT :  This  concludes  the  program  for  the  afternoon. 
There  are  a  few  committees  yet  to  report.  Is  the  committee  to 
which  was  referred  the  recommendation  of  the  Librarian,  of 
which  Justice  Deemer  is  chairman,  ready  to  report? 

Justice  H.  E.  Deemeb  :  We  have  had  an  informal  meeting,  but 
we  have  thought  it  impractical  to  report  until  we  knew  some- 
thing about  the  expense  to  be  incurred. 

The  PREsmENT :  Is  the  Auditing  Committee  ready  to  report? 

J.  B.  Weaver,  Jr.:  Your  committee  makes  the  following  re- 
port: 

Beport  of  Axtditinq  Committee 

We  have  examined  the  report  of  the  Treasurer  and  the  vouch- 
ers therewith,  and  find  same  correct  and  the  same  is  approved. 
June  29, 1911.  J.  B.  Weaver,  Jr., 

H.  M.  Bemley, 

J.  J.  CliARK, 

Committee. 

Upon  motion  duly  made  the  report  of  the  committee  was  re- 
ceived. 

The  President  :  Would  it  not  be  well  for  us  to  select  our  Nom- 
inating and  Executive  Committees  at  this  timef 

James  0.  Crosby  :  I  move  you  that  these  committees  be  select- 
ed now. 

The  motion  was  duly  seconded  and  carried. 

The  President  :  The  practice  has  been  for  each  Congressional 
District  membership  to  select  one  member  of  each  committee  and 
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annoimce  the  same  upon  roll  call.  Will  the  members  of  the  re- 
speetiYe  districts  get  together  and  select  a  member  of  the  Nom- 
inating Committee  and  a  member  of  the  Executive  Committee. 

The  roll  of  the  districts  was  called  and  the  following  members 
were  announced : 


NOMINATING  00M3CITTEE 


1st  District, 
2d  District, 
3d  District, 
4th  District, 
5th  District, 
6th  District, 
7th  District, 
8th  District 
9th  District, 
10th  District, 
11th  District, 


Harold  J.  Wilson 
J.  P.  Devitt 
(not  given) 
Judge  A.  N.  Hobson 
P.  P.  Dawley 
William  McNett 
J.  C.  Davis 

W.  C.  Ratcliflf 
E.  G.  Albert 
ScoU  M.  Ladd 


EXECUTIVE  COMMITTEE 

E.  D.  Morrison 
H.  C.  Horack 


! 


J.  H.  McConlogue 
Judge  H.  M.  Bemley 
Judge  W.  B.  Lewis 
Judge  J.  H.  Henderson 
L.  H.  Mattox 
0.  W.  Witham 
J.  W.  Morse 
W.  P.  Briggs 


At  this  time  an  adjournment  was  taken  until  9  o'clock  A.  M., 
Friday,  June  30, 1911. 
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Banquet  Proceedings 

(Lace^  Hotel,  Thuradaj  Evening  at  Eight  o'cloek) 

Responses  to  Toasts 

Hon.  J.  L.  Carney,  Toastmaster :  At  the  threshold  of  this 
talk-festy  I  desire  to  express,  entirely  aside  from  the  formal 
thanks  of  the  Association  that  will  be  extended  tomorrow,  my 
appreciation  of  the  warm-hearted  and  spontaneous  hospitality 
that  has  been  extended  toward  ns  by  the  members  of  the  Oska- 
loosa  Bar.  They  have,  indeed,  by  their  efforts  on  this  occasion 
made  a  deep  impression,  I  am  sure,  upon  the  minds  of  all  of  us, 
and  it  will  be  an  occasion  long  to  be  remembered. 

I  congratulate  you  gentlemen  on  gathering  in  such  goodly 
numbers  at  this  the  seventeenth  Annual  Session  of  the  State  Bar 
Association,  and  as  usual  we  have  met  on  this  banquet  occasion 
to  eng;age  in  social  intercourse,  which  is  such  a  charming  feature 
of  our  meetings  generally,  and  to  eat,  drink,  and  be  merry ;  the 
eating  and  drinking  portion  of  the  program  has  been  quite  suc- 
cessfully accomplished,  judging  from  the  very  abundant  repast 
we  have  enjoyed,  and  I  have  no  doubt  that  the  gentlemen  whose 
names  appear  upon  the  program  are  ready  to  make  the  occasion 
an  enjoyable  if  not  a  merry  one. 

A  noted  and  popular  toastmaster  of  the  city  of  Chicago  for- 
mulated a  few  rules  for  an  occasion  like  this.  The  first  one  was 
that  it  was  the  duty  of  the  toastmaster  to  make  his  speakers  feel 
at  home,  and  he  added  parenthetically  that  even  an  experienced 
speaker  wishes  sometimes  that  he  was.  Another  was  that  the 
toastmaster  should  not  monopolize  all  the  time  set  apart  to  the 
speaking,  but  he  should  leave  some  of  it  to  the  respondents.  And 
again,  that  it  was  the  duty  of  the  toastmaster  to  please  every- 
body and  offend  no  one.  This  last  is  an  almost  impossible  task, 
but  on  reflection  I  think  the  nearest  approach  to  it  is  to  turn  at 
once  to  the  program. 

There  has  been  a  suspicion  growing,  for  years  in  the  neighbor- 
hood of  the  court  house  at  Marshalltown,  that  the  law  is  not  on 
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all  oocasioiiB  and  at  all  times  a  sore  thing.  I  well  remember  a 
remark  my  former  partner,  a  genial  man  and  good  lawyer, 
Judge  Henderson,  made  in  social  converse  with  his  legal  friends, 
after  talking  upon  some  mooted  point  of  law,  in  his  eloquent 
way  he  would  turn  around  and  look  at  us  with  a  quizzical  smile 
and  say:  ''Well,  boys,  it  is  either  that  way  or  the  other." 

I  notice  that  a  feeling  of  distrust  has  penetrated  into  proud 
old  Mahaska.  The  first  toast  upon  the  program  is  '^The  Uncer- 
tainties of  the  Law",  by  Hon.  J.  A.  Devitt,  of  the  local  bar. 

UNCEBTAINTIES  OP  THE  LAW 

Mr.  ToiMtmaster  and  Members  of  the  State  Bar  Association: 

Before  taking  up  the  subject  that  has  been  assigned  to  me,  I 
desire  to  extend  to  you  the  kind  appreciation  of  the  local  Bar 
Association  for  the  many  expressions  of  appreciation  for  our 
humble  attempts  to  make  your  visit  with  us  a  pleasant  one. 

Many  years  ago  Macklin  put  into  the  mouth  of  one  of  his  char- 
acters the  statement: 

''The  law  is  a  sort  of  hocus-pocus  science  that  smiles  in  ^eer  face  while 
it  picks  year  pockets;  and  the  glorius  uncertainty  of  it  is  of  mair  use  to 
the  professors  than  the  justice  of  it." 

This  criticism,  which  might  be  excused  on  the  ground  of  poetic 
license,  has  been  so  often  repeated  that  it  has  come  to  be  the 
<3ommon  practice  to  refer  now-a-days  to  a  leg^-l  controversy  be- 
tween man  and  man  as  being,  not  an  attempt  to  ascertain  the 
very  truth  or  right  of  the  controversy,  but  that  it  is  a  test  of  wits 
between  the  attorneys,  and  he  who  is  the  more  clever,  or  un- 
scrupulous, the  unkind  would  say,  is  the  winner.  We  know  that 
this  statement  is  a  libel  on  the  practice  of  the  law  in  this  State. 

Before  calling  attention  to  some  of  the  uncertainties  of  the 
law,  I  believe  we  can  readily  see  why  the  general  public  at  times 
is  led  to  believe  that  uncertainty  is  the  rule  and  not  the  exception 
in  litigation.  There  are  many  uncertainties  in  the  trial  of  law- 
suits that,  after  all,  receive  the  approval  of  us  all.  I  am  re- 
minded in  this  connection  that  the  lawyers  are  always  blamed 
for  the  mistakes  juries  make.  That  the  verdict  of  a  jury  is  un- 
certain has  been  fully  borne  out  by  the  experience  of  each  and 
all  of  us.    However,  there  are  times  when  the  difference  between 
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a  verdict,  based  on  a  strict  coiistraction  of  the  law  and  a  verdict 
that  is  savored  with  the  human  frailties  of  the  jury  box  is  such 
that  it  might  be  said  to  be  "a  vice  that  leans  to  virtue's  side". 

In  the  neighboring  county  of  Washington,  where  there  are 
many  lawyers  and  many  more  politicians,  an  humble  citizen  went 
forth,  entirely  ignorant  of  the  fact  that  the  Legislature  of  this 
State  had  made  sacred  the  catfish  and  the  carp  and  provided 
that  they  should  not  be  caught  during  certain  seasons  of  the 
year.  He  went  forth  and  caught  sixteen  carp.  Unfortunately 
for  him,  a  gentleman  from  the  ''City  of  Certainties",  who 
was  also  a  Deputy  Game  Warden,  became  cognizant  of  the  fact 
and  had  him  arrested,  and,  when  hauled  before  the  Justice  of 
the  Peace,  he  frankly  admitted  that  he  had  caught  sixteen  fish, 
as  charged,  and  entered  a  plea  of  guilty,  in  the  belief  that,  of 
course,  the  Justice,  being  an  old  friend  and  neighbor,  a  smaU 
fine  and  the  payment  of  the  costs  would  clear  the  docket ;  but  his 
ignorance  of  the  law  was  about  to  be  impressed  upon  him  in  a 
manner  which  almost  broke  his  heart  and  seriously  dented  his 
pocket  book,  when  he  was  advised  by  the  gentleman  from  Des 
Moines  that  the  informant  got  $10.00  for  each  fish,  and  also  an 
attorney's  fee  of  $10.00  for  each  fish,  and  that  he  must  be  fined 
$10.00  for  each  fish,  and  in  addition  had  to  pay  the  costs.  When 
this  bill  was  finally  footed  up  for  him  it  resembled  nothing  so 
much  as  the  primary  expense  bill  of  a  Congressional  candidate  in 
the  Seventh  Congressional  District. 

At  this  stage  of  the  proceedings  he  consulted  a  lawyer,  and 
the  lawyer  promptly  advised  him  to  appeal,  and  the  appeal  came 
on  for  hearing  in  the  District  Court  to  a  ''jury  of  his  peers". 
He  was  here  confronted  with  his  admission  made  to  the  Game 
Warden  and  the  Justice  that  he  had  caught  sixteen  fish,  and  that 
he  had  plead  guilty  to  catching  these  sixteen  fish.  After  hearing 
the  evidence  and  the  argument  of  counsel  for  the  fisherman,  who 
dwelt  as  fully  as  the  court  would  permit  upon  the  atrocity  of 
permitting  a  man  from  Des  Moines  to  come  down  and  mulct  a 
neighbor  and  friend  and  fellow  farmer,  and  after  listening  to  a 
declaration  from  the  bench,  which  the  court  stated  was  the  in- 
structions in  the  case,  but  which  the  attorney  for  the  defendant 
characterized  as  the  closing  argument  for  the  State,  which  in- 
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straetioiis  duly  set  forth  that  it  was  'Hhe  duty  of  jurors  to  march 
forward  in  the  dischai^  of  their  duties  without  fear  or  favor, 
let  the  consequences  be  what  they  may^',  the  jury,  duly  im- 
pressed by  the  instructions,  filed  out,  and  after  long  deliberation 
came  into  court  with  a  verdict  finding  him  guilty  of  catching  one 
fish.  The  Game  Warden  from  Des  Moines,  who  thus  saw  his 
revenue  interfered  with,  accosted  the  foreman  of  the  jury  and 
demanded  how,  in  the  face  of  his  oath  as  a  juror,  he  could  bring 
in  such  a  verdict  in  the  face  of  the  fact  that  the  defendant  him- 
self had  plead  guilty  to  catching  sixteen  fish,  and  the  foreman, 
with  a  wisdom  bom  of  innocence,  and  a  knowledge  that  the  de- 
fendant resided  in  his  county,  promptly  replied,  "Why,  don't 
you  know,  you  can't  believe  anything  these  fishermen  say  about 
how  many  fish  they  caught!"  We  would  readily  agree  that,  if 
it  was  not  our  sworn  duty  as  lawyers  to  uphold  the  administra- 
tion of  the  law,  our  (sympathies  were  entirely  with  the  reasoning 
of  the  foreman  of  the  jury. 

But  it  is  not  only  among  fishermen  that  we  find  we  cannot 
always  rely  on  what  men  say,  but  even  the  less  distinguished 
hunters  are  assailed  and  their  exploits  questioned  and  uncertain- 
ty cast  upon  their  prowess  in  this  unbelieving  age.  A  dis- 
tinguished United  States  Senator  a  few  weeks  ago,  in  the  United 
States  Senate,  discussing  the  hunting  exploits  of  the  late  Presi- 
dent, declared  that  he  was  a  wonderful  man. 

"That  the  late  President  had  stood  before  an  audience  of  three  thousand 
people  and  in  the  most  vivid  manner  described  how  he  stood  at  midnight 
on  the  edge  of  the  Nubian  Desert,  on  the  banks  of  a  river  that  never  existed, 
and,  after  a  desperate  combat,  killed  a  mythological  animal  that  God  had 
never  made. ' ' 

And  the  Senator  added  that  ''the  audience  were  stirred  to  ap- 
plause". So  it  is  that  uncertainty  not  only  is  an  element  to  be 
contended  with  by  the  lawyer,  but  by  the  layman  and  hunter 
as  well. 

A  few  years  ago  the  Supreme  Court  of  the  United  States  de- 
cided a  case  by  a  vote  of  five  to  four.  One  of  these  Judges  on 
reargument  changed  his  opinion,  and  ever  since  that  time  he  has 
been  bitterly  assailed  because  he  changed  his  opinion.  Now  if 
the  fact  that  one  Judge  changed  his  opinion  upon  a  great  consti- 
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tutional  question  was  reason  for  excitement,  then  the  people  in 
Iowa  have  frequent  cause  for  excitement,  because  it  not  infre- 
quently happens  that,  after  seriously  deliberating  and  carefully 
considering  the  questions  submitted  on  an  appeal  and  writing 
out  a  formal  opinion,  in  which  all  of  the  Judges  concur,  the  whole 
six  Judges  change  their  minds  and  frequently  admit  that  they 
were  all  wrong  in  the  opinion  in  which  they  all  had  concurred. 
This  is  one  of  the  uncertainties  of  the  law  that  it  is  hard  to  ex- 
plain to  the  layman.  As  an  illustration :  We  had  a  man  in  this 
county,  whose  name  was  Brown,  who  was  accused  of  the  crime 
of  adultery  and  was  convicted.  The  corroboration  required  by 
the  statute  was  established,  according  to  the  claim  of  the  State, 
by  certain  letters  that  the  defendant  had  written  from  the  jail 
to  the  woman  in  the  case.  The  trial  court  concluded  that  if  the 
defendant  wrote  the  letters  introduced  in  evidence  it  was  suf- 
ficient corroboration  to  justify  the  jury  in  convicting  the  de- 
fendant. The  jury  promptly  convicted  the  defendant.  The  case 
was  appealed  to  the  Supreme  Court.  After  mature  deliberation, 
that  august  body  rendered  an  opinion  in  which  all  concurred  that 
the  trial  court  was  right  in  submitting  the  letters  to  the  jury, 
and  that  if  the  jury  found  the  defendant  wrote  these  letters  then 
they  furnished  ample  corroboration  to  justify  his  conviction. 
On  a  petition  for  a  rehearing  before  the  court,  consisting  of  the 
same  distinguished  six  Judges,  they  re-read  these  same  letters 
and  then  solemnly  concluded,  and  in  another  opinion  declared, 
that  there  was  nothing  in  the  letters  that  corroborated  the  story 
of  the  woman  in  the  case,  and  that  the  court  erred  in  submitting 
the  case  to  the  jury.  This  change  of  opinion  was  not  the  cause  of 
any  excitement,  but  is  a  good  illustration  of  the  uncertainties  of 
the  law.  The  jury  who  convicted  the  defendant  knew  little  of 
the  technical  requirements  of  corroboration,  but  they  knew  the 
defendant,  and,  I  might  be  permitted  to  add,  that  the  Supreme 
Court  was  not  acquainted  with  the  defendant  and  were  not  clear 
on  corroboration,  or  else  their  unfamiliarity  with  letters  of  this 
character  made  it  necessary  for  them  to  have  additional  help  in 
determining  their  real  meaning. 

That  the  uncertainties  of  the  law,  unfortunately,  do  not  all  re> 
suit  in  the  acquittal  of  men  who  are  not  guilty  of  crime  is  too 
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true.  The  profession  haB  been  startled  in  the  last  few  months  by 
the  release,  by  the  Governor  of  Pennsylvania,  of  a  convict  from 
one  of  its  State  prisons  who  had  served  twenty  years  for  a  crime 
he  had  not  committed.  It  required  the  pardoning  power  to  re- 
lease him.  Uncertainties  of  the  law  that  result  in  the  conviction 
and  incarceration  of  the  innocent  are  a  just  reproach  to  the  legal 
profession.  Such  uncertainties  are  often  brought  about  by  the 
hue  and  cry  and  demand  of  the  mob  that  some  one  should  be 
punished  for  a  crime,  and,  too  often,  the  officers  charged  with  the 
duty  of  prosecuting  crime  are  satisfied  by  finding  a  victim,  rather 
than  by  finding  and  punishing  the  criminal.  And  it  is  certainly 
a  reproach  to  our  civilization  that  this  man,  after  serving  twenty 
years  at  hard  labor  for  a  crime  of  which  he  was  not  guilty,  re- 
ceives no  recompense  from  the  State  that  was  responsible  for  his 
incarceration,  but  is  dependent  on  a  private  individual  for  a 
pension,  to  make  redress  to  some  extent  for  this  legal  wrong. 

Another  case  to  which  the  attention  of  the  profession  has  been 
recently  called  is  the  situation  growing  out  of  the  Patrick  case  in 
New  York,  where  the  defendant,  whom  we  all  agree  richly  de- 
served a  long  term  in  the  penitentiary  for  fraud  and  forgery, 
was  convicted  and  sentenced  to  death  for  murder  upon  the  evi- 
dence of  two  physicians  who  testified  on  the  trial  to  the  facts  that 
made  it  possible  for  the  Court  of  Appeals,  by  a  divided  court,  to 
sustain  that  conviction.  This  testimony  was  that  they  observed  a 
condition  of  the  lungs  that  could  only  have  been  produced  by 
chloroform,  and  that  in  their  opinion  could  not  have  been  pro- 
duced by  the  embalming  fluid  that  was  used  upon  the  body.  It 
now  develops  by  the  testimony  of  an  association  of  undertakers 
in  New  York  that  the  exact  conditions  described  by  these  phy- 
sicians, as  existing  in  the  autopsy  of  the  body  of  Mr.  Rice,  in- 
variably occur  from  the  use  of  the  embalming  fluid  that  was  used 
on  the  body  of  Mr.  Rice.  Certainly  in  this  case  the  embalmers, 
or  undertakers,  who  handled  the  finished  product  of  the  phy- 
sician are  clearly  right,  and  the  man  Patrick  was  sentenced  to 
death  upon  the  expert  opinion  of  two  physicians  who  were  ig- 
norant of  the  facts  about  which  they  testified. 

I  heard  some  one  say  the  other  day  that  he  did  not  understand 
why  it  was  that  there  was  such  a  large  number  of  lawyers  be- 
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coming  interested  in  Christian  Science,  which  was  promptly  an- 
swered by  a  lawyer  that  it  was  because  they  so  frequently  listened 
to  the  examination  of  medical  experts. 

The  uncertainties  of  the  legal  profession  are  the  uncertainties 
of  human  nature.  As  a  matter  of  fact,  the  administration  of  the 
law  in  criminal  cases  is  as  near  perfect  and  as  free  from  uncer- 
tainties as  it  is  possible  in  any  institution  of  human  origin^  as 
we  will  readily  ascertain  by  comparing  its  results  with  those  of 
any  other  human  profession  or  calling.  Nowhere  but  in  the  mil- 
lennium will  there  be  a  law  that  will  be  without  its  uncertainties 
and  without  seeming  injustice. 

''In  the  corrupting  currents  of  this  world 
Offence's  gilded  hand  may  shove  by  justice, 
And  oft  'tis  seen  the  wicked  prize  itself 
Buys  out  the  law;  but  'tis  not  so  above; 
There  is  no  shuffling,  there  the  action  lies 
In  his  true  nature;  and  we  are  ourselves  compelled 
Even  to  the  teeth  and  forehead  of  our  faults 
To  give  in  evidence." 

The  legal  profession,  through  its  efforts,  has  removed  many  of 
the  uncertainties  of  the  law.  We  have  not  yet  been  able  to  re- 
move the  uncertainties  of  legislation,  and  perhaps  never  will  be 
able  to  do  so.  The  uncertainties  of  legislation,  as  well  as  its  vol- 
ume, is  one  of  the  problems  confronting  our  civilization.  As  an 
illustration :  Under  a  movement  that  had  its  origin  in  this  Asso- 
ciation, the  Legislature  of  our  State  enacted  a  so-called  parole 
law.  The  theory  upon  which  it  was  enacted,  and  the  purpose  for 
which  it  was  advocated,  by  the  men  who  gave  the  subject  much 
study,  was  upon  the  ground  that  a  system  confining  men  in  the 
penitentiary  for  a  fixed  term  was  unfair  to  the  criminal;  that 
every  inducement  should  be  held  out  to  the  criminal  to  reform  by 
shortening  the  time  he  must  serve  in  prison  and  by  a  watchful 
oversight  on  his  release  to  assist  him  in  becoming  a  useful  citizen. 
So  it  was  enacted  by  the  Legislature  that  the  power  of  fixing  sen- 
tence was  taken  out  of  the  hands  of  the  District  Judges,  who 
were  peculiarly  fitted  to  determine  the  merits  and  particular  pun- 
ishment of  each  case  and  the  time  of  their  incarceration  in  prison, 
and  was  left  to  a  Board  of  Parole.  We  are  now  advised  that  in 
practical  operation  this  has  actually  increased  the  average  time 
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spent  in  prison  by  the  criminal,  and  that  in  attempting  to  allevi- 
ate his  condition  we  have  added  to  his  burden.  This  is  one  of 
the  uncertainties  of  the  law  that  this  Association  should  assist 
in  removing. 

This  Association  is  particularly  and  peculiarly  fitted  to  assist 
in  removing  the  slur  that  the  practice  of  the  law  is  a  ''hocus- 
X>ocus  science".  The  practice  of  the  law  is  a  profession  of  which 
its  members  are  justly  proud,  a  profession  that  has  aided,  and 
will  continue  to  aid,  the  most  advanced  thought  for  the  general 
betterment  of  mankind,  and,  instead  of  being  a  ''hocus-pocus 
science",  it  is  "the  perfection  of  human  reason",  and  may  we 
be  able  to  establish  in  the  popular  mind  the  thought  that:' 

''Our  haman  laws  are  but  the  copies,  more  or  less  imi>erfect,  of  the 
eternal  laws,  so  far  as  we  can  read  them. ' ' 

The  Toastmaster:  Congratulating,  the  gentleman  upon  the 
eloquent  response  he  has  made,  the  thought  occurred  to  me  what 
a  suggestive  toast  it  would  be  to  combine  the  toasts,  "The  Un- 
certainties of  the  Law  and  of  the  Judge." 

As  young  men  we  always  used  to  think  that  the  Judge  was  the 
law.  I  think  it  was  Major  Lacey  who,  in  his  welcoming  address, 
gave  us  permission  to  tell  old  stories,  and  this  reminds  me  of  the 
story  of  the  practitioner,  a  rather  young  man,  who  was  making 
an  argument  to  the  court  and  quite  a  forcible  one.  After  a  little 
the  judge  said:  "I  will  hear  from  the  other  side", — which  is 
always  a  very  welcome  remark.  But  the  young  man  kept  on 
talking  just  as  persistently  as  before.  An  older  lawyer,  noticing 
the  situation,  leaning  over,  said  to  him  in  a  whisper:  "Sit  down, 
the  Judge  is  with  you."  "Yes,  I  know  it,"  said  he,  "but  will  he 
stick?" 

The  next  toast  upon  the  program  is  "The  Judge  and  the  Law" 
and  will  be  responded  to  by  the  Hon.  J.  M.  Parsons  of  Des 
Moines. 

THE  JUDGE  AND  THE  LAW 

Mr,  TodstmcLster  and  Oentlemen:  The  subject  assigned  me  is 
not  a  happy  one,  because  as  the  toastmaster  has  just  stated  to 
you,  I  had  made  up  my  mind  to  say  that  the  judge  is  the  law. 
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I  have  usually  found  it  to  be  true  that  in  all  countries  governed 
by  our  Anglo-Saxon  system  of  jurisprudence  that  the  judge  i» 
the  law,  or  at  least  comes  very  close  to  being  the  law. 

When  we  go  back  into  the  history  of  the  law,  and  take  up  the 
first  great  document  we  have,  which  might  be  called  the  founda- 
tion of  human  rights — ^the  Magna  Gharta — which  has  been  called 
the  charter  of  our  liberties,  without  the  judicial  constructions: 
placed  upon  it  by  the  judges  of  the  past,  it  would  amount  to  but 
very  little.  It  was  originally  a  document  meant  only  for  the 
benefit  of  the  nobles,  but  by  the  argument  of  the  lawyers  and  the 
decisions  of  the  judges  its  principles  became  greatly  extended, 
until  it  became  widened  in  its  scope  so  as  to  apply  to  everybody^ 
so  that  eventually  all  became  entitled  to  the  privileges  that  were 
granted  to  the  nobles. 

Take  the  Constitution  of  the  United  States,  when  it  was  first 
adopted  it  was  but  a  skeleton  of  the  framework  of  the  govern- 
ment. Men  had  but  little  conception  of  th^  government  they 
had  set  up  over  themselves.  As  we  have  been  reminded  today, 
after  listening  to  the  able  paper  read  by  the  President  of  thi9 
Association,  we  call  to  mind  the  great  work  done  by  John  Mar- 
shall in  welding  it  and  filling  out  this  framework  of  the  Consti* 
tution  and  in  making  the  government  what  it  is  today.  It  is  to 
the  judicial  branch  of  the  government  we  owe  the  strength  of  our 
institutions  and  their  permanency  as  they  stand  today.  We 
might  point  out  the  stretch  of  federal  authority  by  the  judiciary 
— and  I  am  not  saying  this  in  a  complaining  way,  I  think  it 
should  have  been  done.  Note  the  wide  jurisdiction  our  Federal 
Courts  today  exercise,  for  instance,  over  all  the  great  corporate 
cases  which  come  before  them.  It  will  be  conceded  by  any  one 
who  will  give  the  matter  a  moment's  thought,  that  it  was  neces- 
sary for  the  Federal  Courts  to  assume  this  wide  jurisdiction  on 
all  these  questions,  because  the  States  are  so  constituted  that  it 
would  be  practically  impossible  for  them  to  deal  with  the  ques- 
tions that  arise  in  many  of  these  great  corporation  cases ;  and  yet 
when  the  first  great  corporation  case  came  before  the  Courts  of 
the  United  States,  in  which  it  was  sought  to  have  the  Federal 
Courts  exercise  jurisdiction  by  reason  of  the  fact  of  diversity  of 
citizenship — a  corporation  on  one  side  and  a  citizen  of  another 
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State  on  the  other,  John  Marshall  said:  Tou  are  not  a  citizen; 
when  the  framers  of  the  Constitution  used  the  word  *' citizen", 
that  didn't  mean  yon.  And  this  remained  the  law  of  the  United 
States  until  in  the  fifties,  when  the  fiction  was  invented  by  the 
judges  of  those  days  that,  for  the  purpose  of  jurisdiction,  it 
would  be  conclusively  presumed  that  each  and  every  stockholder 
of  any  corporation  was  a  citizen  of  the  State  in  which  it  was 
organized,  and  it  is  upon  that  fiction  today  that  our  Federal 
Court  jurisdiction  over  the  great  corporate  cases  is  based,  for 
there  is  scarcely  one  of  these  corporations  that  has  not  stock- 
holders in  each  and  every  State  in  the  Union.  I  am  not  saying 
this  in  a  complaining  way;  I  believe  without  some  provision  of 
that  kind  incorporated  in  the  law,  it  would  have  been  impossible 
for  us  to  reach  the  great  development  we  have  reached  at  this 
time. 

Let  us  take  another  branch  of  our  law,  the  so-called  fellow- 
servant  doctrine,  which  was  not  the  doctrine  of  the  common  law, 
and  which  was  never  enacted  by  statutes,  but  came  originally 
from  the  decisions  of  the  judges  of  the  courts  of  last  resort  with- 
in the  last  one  hundred  years. 

Now,  the  judges  are  usually  conservative  persons.  There  is 
something  in  the  position  that  makes  a  judge  conservative,  and 
legislation,  which  you  might  call  judicial,  has  most  of  it  been 
wise.  But  it  seems  to  me  that  the  time  has  come  when  a  halt 
must  be  called  upon  judicial  legislation.  Conventions  may  meet 
and  formulate  constitutions ;  Congressmen  and  State  Legislatures 
may  enact  statutes,  but  the  law  finally  is  what  the  judge  says  it 
is,  even  if  it  takes  the  forms  of  an  interpolation  or  an  elimina- 
tion in  the  construction  of  a  plain  statute.  Such  constructions 
but  tend  to  confuse,  and  many  times  are  they  indulged  in.  Take, 
for  instance,  the  question  of  the  income  tax  in  the  United  States. 
In  the  sixties,  if  I  recollect  correctly,  we  levied  an  income  tax, 
writs  of  execution  were  issued  and  men's  property  was  sold,  and 
the  cases  went  to  the  Supreme  Court  of  the  United  States,  and 
that  tax  was  upheld,  and  it  was  expressly  decided  that  an  income 
tax  was  not  a  direct  tax.  So  that  at  that  time  we  had  the  Con- 
stitution of  the  United  States  permitting  the  Congress  to  levy 
an  income  tax,  because  it  was  then  held  not  to  be  a  direct  tax. 
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Yet  we  find  the  same  Court  a  few  years  after  that  deciding  that 
the  income  tax  was  a  direct  tax.  The  interpretation  of  the 
judges  of  the  sixties  was  wiped  out.  Today  we  have  the  power 
to  do  it,  and  tomorrow  we  do  not  have  that  power.  In  other 
words,  you  had  an  amendment  to  the  Constitution  of  the  United 
States,  adopted  by  a  majority  of  nine  men,  just  as  effectual  and 
just  as  binding  as  if  adopted  by  two-thirds  of  Congress  and 
three-fourths  of  the  States. 

Take  the  last  decision  of  the  Supreme  Court  in  the  Standard 
Oil  case.  I  speak  of  that,  not  because  I  quarrel  with  that  de- 
cision, because  I  want  to  say  now  that  I  believe  that  any  legisla- 
tion, such  as  Congress  indulged  in  in  the  Sherman  Act,  that  for- 
bids any  contract  of  any  kind  in  restraint  of  trade  in  broad  terms, 
as  stated  in  that  statute,  was  not  wise,  because  it  would  not  be 
possible,  it  seems  to  me,  to  carry  on  commerce  with  such  re- 
strictions. After  two  or  three  interpretations  by  the  Supreme 
Court  upholding  this  act  of  Congress,  that  any  contract  in  re- 
straint of  trade  in  the  United  States  is  a  nullity,  within  a  short 
time  afterwards  we  see  that  same  court  inserting  the  word  '^  un- 
reasonable", when  it  had  expressly  told  litigants  time  and  again 
that  since  Congress  had  not  inserted  this  word,  we  must  construe 
the  law  as  it  was  written. 

Let  us  go  to  our  own  State,  and  I  am  not  mentioning  this  be- 
cause I  dislike  or  think  the  law  should  not  be  as  finally  laid 
down.  A  few  years  ago,  in  a  case  which  I  took  up  myself  con- 
cerning the  issue  of  some  bonds,  a  statute  had  been  enacted  which 
provided  that  any  school  district  which  had  judgments  outstand- 
ing against  it  prior  to  the  passage  of  this  act  should  have  the 
right  to  issue  bonds  to  pay  them.  The  statute  was  passed  by  the 
Legislature  in  April  and  took  effect  on  the  4th  of  July.  In  the 
month  of  May  a  man  recovered  a  judgment  against  the  school 
district,  and  this  was  subsequently  bonded.  The  bonds  came  into 
my  hands  for  collection.  I  brought  suit  and  I  was  kicked  out  of 
the  lower  court  and  took  it  to  the  Supreme  Court,  and  in  passing 
upon  that  act  they  said  that  the  phrase,  ''prior  to  the  passage 
of  this  act"  and  all  similar  phrases,  meant  and  had  reference 
only  to  the  time  that  the  act  took  effect.  Tet,  we  find  that  the 
Supreme  Court  of  Iowa  recently  held,  in  the  Moon  Law  eaaes. 
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that  ''prior  to  the  passage  of  this  act",  and  all  similar  phrases, 
meant  at  the  time  it  actually  passed  the  Legislature,  and  not  the 
time  it  took  effect.  I  mention  this,  because  this  rule  of  statutory 
construction  violated  goes  so  far  back  that  the  memory  of  man 
runneth  not  to  the  contrary. 

These  are  items  of  judicial  legislation  the  judges  have  been 
indulging  in  in  recent  years.  The  question  naturally  comes  up, 
where  wiU  it  lead  usY  In  that  connection  I  am  reminded  of  the 
experience  of  a  friend  of  mine  who  is  United  States  Attorney 
for  the  Northern  District  of  Iowa.  One  of  the  Post  Office  In- 
spectors came  out,  and  he  thought  he  had  discovered  very  great 
infractions  of  the  post  office  laws.  He  gathered  up  his  witnesses 
and  he  brought  them  before  the  grand  jury.  The  grand  jury 
ignored  his  bills  and  he  became  suspicious  of  the  District  At- 
torney. He  said:  **Here,  Mr.  McMillen,  I  don't  like  this.''  Mac 
said  to  him:  **You  looked  this  matter  up  yourself  and  presented 
it  to  the  grand  jury,  and  did  your  duty,  and  the  grand  jury 
ignored  your  bill,  and  they  did  their  duty  too  as  they  saw  it." 
Yet  the  inspector  was  not  satisfied,  and  Mac  got  mad  at  him,  and 
he  said:  **The  framers  of  our  Constitution  divided  this  govern- 
ment into  three  great  departments — ^the  Legislative,  Judicial,  and 

Executive.     They  might  have  turned  the  whole  d d  thing 

over  to  the  Post  Office  Department,  but  they  didn't." 

The  framers  of  our  Constitution  said  that  the  legislature  had 
certain  functions  to  perform,  and  that  was  to  formulate  new 
laws;  that  the  judiciary  had  certain  functions  to  perform,  and 
that  was  to  interpret  them  and  to  declare  whether  or  not  they 
were  constitutional.  So  that  the  only  inquiry,  it  seems  to  me,  a 
court  has  a  right  to  make  is  to  inquire  whether  the  power  existed 
in  the  legislative  body  to  make  this  act,  and  if  that  power  exists, 
then  to  construe  it  as  passed  by  the  legislature.  Do  not  let  us 
construe  an  act  as  not  passed  by  the  legislature — ^putting  the 
word  ''unreasonable"  into  it  when  Congress  has  refused  to  put 
it  in.  We  hear  the  complaint  that  in  the  Constitution  of  Arizona 
the  recall  is  provided  for  and  it  is  made  applicable  to  the  judges 
as  well  as  to  other  people.  Now,  if  the  judges  are  to  assume  the 
duty  of  passing  upon  the  wisdom  of  the  legislature,  by  inter- 
polation or  elimination,  so  as  to  emasculate  our  statutes  by  ju- 
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dicial  legislation,  why  should  not  they  be  subject  to  the  same 
rules  that  the  other  ofiSeials  of  the  State  or  govemment  are. 

I  want  to  call  attention  to  a  few  words  in  the  dissenting  opin- 
ion by  Justice  Harlan  in  the  Standard  Oil  case : 

"After  many  years  of  service  at  the  National  Capitol,  and  after  a  some- 
what close  observation  of  the  conduct  of  public  affairs,  I  am  impelled  to  say 
that  there  is  abroad  in  our  land  a  most  harmful  tendency  to  bring  about  the 
amending  of  constitutions  and  legislative  enactments  by  means  alone  of 
judicial  construction." 

Now,  I  believe  you  members  of  the  bar,  if  you  have  examined 
many  of  our  decisions  made  in  recent  years  on  public  questions, 
will  agree  with  Justice  Harlan  that  such  is  the  case.  I  do  not 
believe  that  these  things  are  done  with  the  intention  of  doing 
wrong,  because,  I  can  say,  after  an  experience  of  thirty  years  at 
the  bar,  before  all  kinds  of  judges,  of  all  political  complexions, 
I  never  yet  saw  a  judge  do  a  thing  that  he  consciously  thought 
was  wrong.    Again  Justice  Harlan  said : 

"To  overreach  the  action  of  Congress  merely  by  judicial  construction, 
that  is  by  indirection,  is  a  blow  at  the  integrity  of  our  governmental  system 
and  in  the  end  will  prove  most  dangerous  to  all." 

Mr.  Justice  Bradley  wisely  said,  when  on  this  bench,  that 
^^illegitimate  and  unconstitutional  practices  get  their  first  foot- 
ing by  silent  approaches  and  slight  deviations  from  legal  modes 
of  legal  procedure". 

If  this  power  to  correct  legislation  is  to  exist,  it  will  gradually 
wipe  out  the  other  powers  of  govemment.  If  the  judges  have 
the  liberty  of  interpolation  or  elimination,  in  other  words,  of  re- 
making and  rewriting  legislative  enactments,  then  they  are  the 
power  to  which  you  must  really  look  for  all  of  your  law,  both 
statutory  and  common  law ;  the  effect  of  which  will  in  the  end  be 
detrimental  to  our  institutions  and  the  judiciary  itself,  because 
when  a  people  once  loses  confidence  in  the  judiciary,  God  help 
that  people. 

The  Toastmaster:  It  is  no  secret,  gentlemen,  and  even  the 
most  casual  reader  is  acquainted  with  the  fact  that  for  some 
years  there  has  been  prevailing  the  impression  on  the  part  of  the 
owners  of  our  railway  systems  that  there  has  been  on  the  part  of 
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the  law-makmg  bodies  a  sort  of  hostility  to  the  railinoAds.  That 
is,  that  some  statutes  have  been  passed  that  bear  too  heavily  upon 
them.  I  take  it,  while  not  desiring  to  forecast  the  remarlx^'of  any 
speaker  upon  any  subject,  and  knowing  the  happy  and  genial 
nature  of  our  friend  who  will  respond  to  the  next  toast,  that  tt 
will  be  no  lamentation  upon  the  part  of  the  railroads,  but  that  he 
wiU  find  that  the  railways  of  our  country  have  many  things  to  be 
thankful  for.  I  think  he  will  sympathize  with  the  feeling  of  the 
old  colored  lady  who  attended  a  camp  meeting  in  the  wire  grass 
region  of  Georgia.  Uncle  Mose  Bradford  was  the  leader,  and  had 
announced  his  text  from  Paul:  '^For  I  have  learned  in  every 
state  I  am,  therewith  to  be  content,"  and  after  discussing  the 
subject  for  a  time,  said  he  would  throw  the  meeting  wide  open 
and  exhorted  anybody  to  get  up  and  express  themselves  upon 
that  text.  Some  of  the  speakers  expressed  thankfulness  under 
almost  impossible  conditions,  and  some  were  thankful  for  things 
they  had  received,  and  finally  an  old  colored  lady  arose,  pushed 
back  her  sun  bonnet  and  with  a  countenance  beaming  with  satis- 
faction, exclaimed:  ''Well,  Uncle  Mose,  I  ain't  got  but  two  teeth, 
but  thank  God  they  hit".  Our  friend  may  find  that  the  rail- 
roads have  but  two  teeth,  but  that  *'they  hit". 

I  take  pleasure  in  introducing  the  Hon.  J.  C.  Davis  of  Des 
Moines,  who  will  respond  to  the  subject,  ''The  Railroads  and 
the  Law". 

THE  BAILBOADS  AND  THE  LAW 

Mr.  Toastmasier  and  Oentlemen  of  the  State  Bar  Association: 

Contemplating  what  has  preceded,  and  anticipating  what  is  to 
follow,  I  have  concluded  I  am  a  three  minute  horse  in  a  two-  forty 
class,  and  that  probably  I  had  better  forfeit  my  entrance  fee. 

An  extended  or  serious  discussion  of  the  proposition,  "The 
Railroads  and  the  Law",  cannot  be  indulged  in  upon  an  occasion 
of  this  kind.  No  one  can  even  briefly  debate  the  relations  of 
railroads  to  the  law  without  some  consideration  of  the  marvel- 
ous, I  might  say  miraculous,  growth  of  the  transportation  inter- 
ests of  this  country — a  development  that  is  a  splendid  tribute  to 
the  ingenuity,  courage,  and  enterprise  of  American  genius.  It 
is  no  phrase  of  the  imagination  or  oratory  to  say  that  the  rail- 
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roads  hav^  Aiilihilated  distances,  overcome  mountains,  and  made 

travejhjg.gver  barren  and  desert  wastes  safe,  convenient,  luxur- 

iotis;*/tVia  enjoyable.     It  is  a  statement  of  fact,  rather  than  a 

**^leab&nt  vagary  of  fiction,  when  we  say  that  the  railroads  of 

•^  America  have  been  the  most  potent  element  in  the  general  settle- 

*  ment  and  prosperity  of  the  country  at  large. 

It  is  said  the  first  railroad  built  in  this  country  was  used  in  the 
construction  of  the  Bunker  Hill  Monument.  This  road,  not  a 
steam  road,  was  constructed  in  1826,  and  was  about  three  miles 
long.  The  first  real  railroad  of  any  length,  constructed  and  oi)€r- 
ated  in  this  country,  was  known  as  the  Charleston  &  Hamburg 
Railroad,  located  in  South  Carolina,  was  about  one  hundred  and 
thirty-seven  miles  in  length,  and  for  quite  a  period  was  the  long- 
est railroad  in  the  world. 

It  is  a  far  cry  from  that  little,  poorly  constructed  affair  to  our 
splendid  national  system  of  railroads,  comprising  a  main  line 
mileage  of  nearly  two  hundred  and  forty  thousand  miles,  repre- 
senting an  investment  of  over  sixteen  billion  dollars,  employing 
a  great  army  of  men,  in  excess  of  a  million  and  a  half,  and  pay- 
ing annually,  in  wages  and  salaries,  over  one  thousand  million 
dollars. 

The  period  of  railroad  construction  is  sometimes  divided  into 
three  stages.  The  experimental  was  from  1830  to  1850,  when 
the  building  of  railroads  was  largely  in  the  nature  of  a  specula- 
tion or  experiment.  From  1850  to,  say,  1870  was  the  era  of  un- 
questioned private  ownership,  when  townships,  municipalities, 
counties.  States,  and  the  Federal  Qovemment  were  all  making 
generous  donations,  and  giving  liberal  assistance  in  the  construc- 
tion of  roads,  the  purpose  of  which  was  to  encourage  the  settle- 
ment and  development  of  new  territory.  This  was  the  era  in 
which,  in  railroad  property,  there  was  everywhere  recognized 
private  and  individual  ownership.  From  about  the  year  1870  to 
the  present  time  may  be  considered  the  era  of  governmental  con- 
trol. 

The  first  great  case  defining  the  right  of  the  government  to 
control  the  compensation  to  be  paid  for  services  rendered  by 
carriers  was  that  of  Munn  v.  Illinois,  94  U.  S.,  128,  where  the 
constitutionality  of  the  railroad  commission  laws  of  Iowa,  lUi- 
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nois,  and  Wificonsin  was  in  dispute.  The  Supreme  Court,  in  sus- 
taining the  right  on  the  part  of  the  government  to  control  tolls, 
charges,  and  rates  as  made  by  common  carriers,  laid  down  a  few 
brief  principles  which  are  the  basis  of  the  present  extensive  laws 
of  the  several  States  and  the  Federal  Oovemment  on  this  sub- 
ject.   In  the  course  of  the  opinion,  the  Court  said : 

"Common  eaniers  exercise  a  sort  of  public  office,  and  have  duties  to  per- 
fonn  in  which  the  public  is  interested.  Their  business  is,  therefore,  'af- 
fected with  a  public  interest'." 

And,  again,  the  Court  said : 

"But  we  need  not  go  further.  Enough  has  already  been  said  to  show 
that,  when  private  property  is  devoted  to  a  public  use,  it  is  subject  to  public 
regulation." 

It  may  be  of  some  interest  to  note  that,  in  the  course  of  this 
opinion,  the  Supreme  Court  quoted  from  a  statute  of  England 
enacted  in  the  third  year  of  the  reign  of  William  and  Mary, 
which  statute  sought  to  prevent  combination  between  wagoners 
and  carriers,  the  preamble  of  the  statute  reading  as  follows  : 

"And  whereas  divers  wagoners  and  other  carriers,  by  combination 
amongst  themselves,  have  raised  the  prices  of  carriage  of  goods  in  many 
places  to  excessive  rates,  to  the  great  injury  of  the  trade;  Be  it,  therefore, 
enacted",  etc. 

This  indicates  that  combinations  on  the  part  of  carriers  and 
others  engaged  in  commercial  enterprises  is  not  new  or  original. 
Since  the  time  of  the  rendition  of  the  foregoing  opinion,  the 
growth  of  government  control  has  proceeded  with  such  rapid- 
ity that  about  aU  that  is  left  to  the  average  railroad  is  the  right 
to  operate,  and  the  responsibility  of  attempting  to  earn  a  fair  in- 
come on  the  money  invested.  In  fact,  we  now  have  practically 
government  ownership,  without  the  responsibility  of  operation 
on  the  part  of  the  government. 

The  serious  diflSculty  with  the  railroads  and  the  law  is  the 
multiplicity  of  the  laws,  and,  in  many  jurisdictions,  such  ap- 
parent conflicts  that  it  is  almost  impossible  to  obey  them  all. 
Take  a  great  system  like  the  Bock  Island,  which  runs  through 
sixteen  different  States.  Every  two  years  sixteen  industrious 
legislatures  are  passing  laws  entirely  independent  of  each  other, 
and  a  shipment  of  freight,  or  a  passenger,  passing  over  the  entire 
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system,  would  pass  through  sixteen  independent  jurisdictions, 
each  one  eager  to  regulate  and  control  in  some  way  not  only  the 
operation  of  the  railroad,  but  the  rates  and  tolls  which  it  may 
charge. 

Take  our  own  State.  Last  winter  in  Des  Moines  there  were 
introduced  over  eleven  hundred  bills,  and  a  conservative  mem- 
ber of  the  Senate  told  me  that  he  believed  one-third  of  them 
were  either  amending,  repealing,  or  substituting  some  act  of  a 
preceding  Legislature,  and,  out  of  this  vast  number  of  bills, 
nearly  one  hundred  directly  affected  railroad  companies. 

Many  of  these  laws  are  impracticable  and  impossible  to  per- 
form. Take,  for  instance,  the  speed  limit  law.  On  the  main  line 
of  the  North  Western  Railway,  running  from  Clinton  to  Council 
Blufb,  there  are  over  sixty  miles  of  this  road  within  the  limits  of 
cities  and  towns  where  a  rate  of  speed  in  excess  of  six  miles  per 
hour  is  unlawful.  In  other  words,  it  would  require  every  train 
to  take  ten  hours  in  passing  through  the  territorial  limits  of  the 
towns  between  the  Mississippi  and  Missouri  rivers.  There  are 
many  trains  which  make  the  entire  distance  of  three  hundred 
fifty  miles  in  less  than  ten  hours.  Everyone  recognizes  and  ad- 
mits the  impossibility  of  complying  with  laws  of  this  character. 

Take  the  Federal  sixteen  hour  law  applied  to  employes  and 
the  twenty-eight  hour  law  applied  to  the  transportation  of  cat- 
tle. It  is  not  infrequent  that  we  find  a  situation  where  the  six- 
teen hour  limit  as  to  employes  wiU  expire,  or  there  is  no  place 
where  we  can  unload,  feed,  and  water  the  cattle  within  the 
twenty-eight  hour  limit.  It  is,  therefore,  impossible,  unless  we 
should  construct  and  maintain  expensive  terminals  at  every  lit- 
tle station,  to  always  comply  with  these  conflicting  laws. 

It  would  seem  that  great  interstate  corporations,  whose  prin- 
cipal source  of  income  and  whose  principal  business  is  that  of 
carrying  on  interstate  commerce,  should  be  controlled  by  some 
one  central  authority,  which  should  have  the  right  to  make  uni- 
form regulations,  not  only  as  to  operation,  but  as  to  rates,  and, 
if  this  were  done,  there  would  be  no  diflSculty  between  the  rail- 
roads and  the  law. 

The  argument  in  favor  of  federal  control  is  very  potent  when 
applied  to  a  situation  like  Iowa.    The  great  bulk  of  the  business 
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done  by  the  interstate  railroads  is  interstate  rather  than  local; 
in  fact,  you  would  be  surprised  to  know  that  in  the  larger  rail- 
roads of  Iowa  probably  not  more  than  ten  per  cent  of  their  in- 
come in  the  State  arises  from  the  local  transportation  of  freight. 
The  recent  opinion  of  Judge  Sanborn,  in  the  Minnesota  rate 
cases,  where  he  holds  that  local  commissions  cannot  promulgate 
local  rates  that  directly  affect  interstate  commerce,  is  a  long  step 
in  the  direction  of  federal  control.  My  duties  bring  me  in  close 
relation  with  the  recurring  Legislatures  of  the  State,  and  I  have 
an  opportunity  to  observe  how  easily  laws  are  passed,  and  with 
what  little  consideration  restrictive  legislation  is  placed  upon  the 
statutes. 

I  have  always  believed  that  if  the  regulation  of  railroads  could 
be  simplified,  so  that  they  could  observe  the  law;  if  we  could 
persuade  the  patrons  along  our  line  of  road  to  invest  in  standard 
stock,  and  if  there  were  such  methods  of  bookkeeping  adopted 
that  the  public  would  have  confidence  in  the  disposition  of  pro- 
ceeds, much  of  the  prejudice  existing  against  railroad  corpora- 
tions would  disappear.  During  the  last  session  of  the  Legisla- 
ture- I  had  occasion  to  appear  a  good  many  times  before  com- 
mittees considering  railroad  legislation,  and  possibly  obtained 
the  confidence  of  some  of  the  members  of  that  body.  After  the 
close  of  rather  an  interesting  hearing  before  the  Railroad  Com- 
mittee, one  of  the  Senators  said  to  me :  **Do  you  not  hate  to  work 
for  a  railroad  all  the  time,  and  always  be  under  a  cloud?"  I 
suggested  to  him  that  there  was  some  compensation  in  the  situa- 
tion,— ^that  there  was  the  proverbial  silver  lining  to  this  par- 
ticular cloud,  but  this  represents  the  attitude  of  many  public 
ofiBcials  towards  railroad  corporations. 

Gtentlemen,  I  hope  to  live  to  see  the  time  when  the  railroad 
interests,  which,  as  everyone  understands,  are  an  indispensable 
commercial  factor  in  this  country,  shall  take  their  proper  place ; 
when  we  can  have  regulations  that  shall  be  uniform,  and  ones 
that  can  be  lived  up  to ;  when  the  affairs  of  railroads  shall  be  of 
such  public  character  that  everyone  interested  can  find  out  where 
the  receipts  go ;  when  there  may  be  no  mystery  in  regard  to  rail- 
road operation;  when  railroad  securities  shall  be  of  such  staple 
character  that  our  friends  and  patrons  along  the  line  can  invest 
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and  be  interested  with  us  in  them,  and  when  such  fair  compensa- 
tion shall  be  allowed  that  the  railroads  can  enter  into  a  new  and 
more  successful  career,  and  I  may  be  able  to  carry  out  the  wish 
of  my  legislative  friend,  and,  in  representing  a  railroad,  will  not 
be  considered  under  a  cloud. 

The  Toastmaster:  I  do  not  know  whether  the  next  speaker 
will  speak  on  the  topic  printed  or  not.  I  think  when  it  was  sug- 
gested, he  made  some  sort  of  remark,  that  it  might  as  well  be  that 
as  anything  else.  But  I  can  assure  you,  gentlemen,  he  can  speak 
on  any  subject  he  chooses,  and  on  any  subject  he  will  be  enter- 
taining. I  take  great  pleasure  in  introducing  the  Hon.  M.  J. 
Wade,  whose  theme  is,  *'A  Jury  of  our  Peers'*. 

A  JTJEY  OF  OUB  PEEES 

Gentlemen  of  the  Bar:  As  I  look  over  this  program  and  note 
what  has  been  and  what  is,  and  I  think  of  the  present  exalted 
position  of  the  thermometer  and  the  nice  cool  breeze  out  in  the 
park,  and  realize  the  hour  of  night  this  banquet  commenced,  and 
the  hour  of  morning  when  it  will  finish,  I  am  reminded  of  the 
story  that  was  told  one  time  by  a  toastmaster  after  Qovemor 
Burke  had  made  one  of  his  short  speeches.  He  said  after  he  sat 
down,  ''That  reminds  me  of  a  case  over  in  Chicago,  where  a  man 
had  been  convicted  by  a  jury  of  his  peers  of  some  offense,  I  think 
an  assault  with  intent  to  commit  murder,  and  the  morning  came 
for  the  sentence,  and  the  fellow  came  in  in  a  hurry,  and  the 
court  was  in  a  hurry  and  a  little  out  of  humor,  as  they  some- 
times will  be.  He  looked  down  at  the  fellow  and  said  to  him, 
''You  are  here  for  sentence."  "Yes,"  said  the  fellow.  "Well, 
your  sentence  is  fifteen  years  at  hard  labor  in  the  penitentiary ; 
have  you  anything  to  say?"  The  fellow  said,  "All  I  got  to  say 
is  that  you  are  darned  liberal  with  other  people's  time." 

As  I  see  you  sitting  here  listening  patiently  to  speeches,  "The 
Law  and  the  Railroads,"  the  "Law  and  the  Courts",  I  thought 
of  a  little  story  I  told  in  introducing  Mr.  Bryan  in  St.  Paul  a 
few  weeks  ago.  I  told  them  that  old  story  about  the  legislative 
meeting  in  Des  Moines,  where  the  women  of  the  uplift  were  seek- 
ing the  right  to  vote.    I  want  it  definitely  understood  that  the 
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members  of  the  Legislature  do  not  have  to  deal  alone  with  those 
''men  under  a  cloud".  At  a  meeting  one  night  one  of  these 
ladies  was  addressing  an  audience  and  she  was  telling  about  all 
that  women  had  to  endure  at  the  hands  of  men.  She  said,  *'We 
have  suffered  in  a  thousand  ways".  A  little  Irishman  back  in 
the  audience  said,  **I  can  tell  you  one  way  you  haven't  suf- 
fered ' '.    She  said, ' '  How  f "    *  *  You  haven 't  suffered  in  silence. ' ' 

Now,  I  notice  tonight,  you  men  for  some  reason  are  suffering 
in  silence.  I  cannot  understand  why  you  are  suffering.  It  is 
always  embarrassing  to  be  interrupted  by  an  audience  while 
speaking.  I  remember  of  a  Progressive  of  the  Ninth  District 
who  was  making  a  speech  last  fall,  and  he  was  telling  about  the 
things  that  he  stood  for.  He  stood  for  reform.  **My  friends," 
he  said,  *'I  want  tariff  reform;  I  want  money  reform;  I  want 
tax  reform;  I  want,  I  want" —  Some  fellow  said  ** Chloro- 
form". I  think  that  is  about  the  way  you  will  feel  by  the  time 
the  other  gentlemen  get  through  with  this  program. 

I  also  heard  of  a  Standpatter  in  the  Ninth  who  was  making  a 
speech,  and  he  was  cr3dng  out  for  men  of  conviction.  He  said, 
** These  Progressives  don't  have  any.  Where  will  we  find  men 
of  convictions?"  Some  fellow  answered,  **In  jail."  The  fellow 
didn't  like  it,  and  I  suppose  he  felt  like  the  old  Irishman  at  the 
banquet  when  he  didn't  eat  salad.  He  was  asked  by  the  host, 
** Don't  you  like  lettuce?"  He  said,  '*I  don't;  I'm  glad  I  don't 
like  it,  because  if  I  Uked  it  I  would  ate  it,  and  I  hate  the  stuff." 

Your  patience  is  nothing  compared  with  that  of  the  old  fellow 
who  had  an  operation  for  appendicitis  in  Chicago.  The  morn- 
ing after  the  operation  the  surgeon  who  performed  it  came  in 
and  told  the  old  gentlemen  that  in  the  operation  his  associate.  Dr. 
Jones,  left  a  nice  pair  of  new  forceps  in  the  abdomen,  and  that 
he  was  a  young  man  and  could  not  well  afford  to  lose  the  forceps, 
and  that  they  would  have  to  open  him  again  and  take  them  out. 
The  old  gentleman  consented,  and  the  following  morning  the 
surgeon  came  in  and  asked  him  how  he  felt.  He  said,  **  Pretty 
fair".  The  surgeon  said,  **I  am  very  sorry,  in  the  operation 
yesterday  Dr.  Wilson  dropped  a  steel  ring  into  the  wound,  and 
it  is  a  ring  his  wife  gave  him,  and  I  am  very  sorry  but  we  will 
have  to  take  that  out."    The  fellow  said,  ''All  right,  if  you  have 
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to,  all  right."  The  next  morning  the  sargeon  came  in  and  asked 
him  how  he  was  feeling,  and  he  replied,  "Pretty  fair,  but  Doc- 
tor," said  he,  "if  yon  have  to  rip  those  stitches  oi>en  again,  don't 
sew  me  up  any  more;  put  hooks  and  eyes  on." 

It  was  not  necessary  for  us  to  have  this  kind  of  weather  to  tell 
us  Oskaloosa  is  a  "Hot  Town",  and  to  extend  to  us  the  warm 
welcome  we  received,  because  I  remember  some  years  ago  a  fellow 
went  from  Oskaloosa  to  the  Klondyke  and  he  froze  to  death,  and 
they  wired  down  here  to  find  out  what  to  do  with  the  remains, 
and  they  wired  to  bring  the  body  down  to  San  Francisco  and 
have  it  cremated.  They  brought  it  down  still  frozen  and  put  it 
in  the  blast  and  left  it  bum  there  for  three  solid  hours,  and  they 
went  and  opened  the  door,  and  as  it  svning  back,  "Shut  the 
door,  you  sun  of  a  gun,  this  is  the  first  time  I  have  been  warm 
since  I  left  Oskaloosa." 

Senator  Carpenter  said  something  about  a  place  called  Co- 
lumbus Junction,  and  it  reminded  me  of  the  story  of  the  old 
preacher  in  Nebraska  who  was  preaching  a  funeral  sermon  over 
a  cow  boy,  and  he  said,  "My  friends,  he  is  gone.  Some  men  say 
he  was  good,  and  some  men  say  he  was  bad;  where  he  has  gone 
to  no  man  can  tell,  but  in  the  midst  of  our  sorrows  we  have  this 
great  consolation,  we  know  he  is  dead." 

Now,  my  friends,  I  am  going  to  talk  to  you  tonight  about  the 
"Jury  of  Our  Peers";  that  is,  they  say  I  am.  I  want  to  say 
right  now,  I  have  too  much  feeling  for  the  gentlemen  here  to- 
night to  undertake  to  make  a  long  speech  like  Davis  did.  I  am 
reminded,  however,  of  what  the  judge  said  to  the  jury  after  they 
acquitted  a  fellow  who  was  guilty.  After  they  returned  their 
verdict  he  said,  "That  is  all,  gentlemen,  that  fellow  is  guilty  and 
he  got  a  trial  by  a  jury  of  his  peers."  I  am  reminded  in  that 
connection  of  a  story  they  tell  of  a  certain  prominent  railroad 
lawyer  in  Iowa,  when  the  jury  brought  in  a  verdict  which  should 
never  have  been  rendered,  which  was  as  contrary  to  law  as  any 
decision  of  the  Supreme  Court  you  ever  saw,  and  the  court  was 
disgusted  and  displeased,  and  he  said,  "Gentlemen,  that  is  all 
right;  I  have  no  control  over  your  verdict,  but  you  are  dis- 
charged for  the  term."  They  all  went  out  except  one  fellow. 
The  judge  finally  looked  up  and  he  said,  "I  told  you,  you  are  dis- 
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charged."  The  fellow  looked  up  at  the  judge  and  said,  ''Oh, 
you  can't  discharge  me;  that  fellow  over  there  hired  me." 

Now,  there  are  a  few  people  in  this  country  who  actually  think 
we  ought  to  abolish  jury  trials.  I  am  opposed  to  abolishing  the 
jury.  They  want  to  try  their  cases  to  the  court.  Now,  if  they 
are  going  to  abolish  one  or  the  other,  let  them  abolish  the  court. 
Why,  they  say,  jurors  don't  always  agree.  I  will  tell  you  one 
thing,  and  that  is,  when  they  don't  agree  they  don't  allow  them 
to  render  a  decision.  That  is  one  way  in  which  our  procedure 
differs  with  the  jury  and  the  court.  I  have  often  thought  if  we 
would  take  a  court  composed  of  a  number  of  men  and  lock  them 
up,  give  them  a  little  feed  and  water,  and  keep  them  locked  up, 
they  would  agree  and  if  they  wouldn't  agree  they  wouldn't  have 
any  decision.  I  will  tell  you,  my  friends,  we  are  getting  too 
many  wires  crossed  in  this  country  in  the  decisions  of  our  courts. 
We  are  having  too  many  decisions  made  today  as  the  solemn  law 
of  the  land,  and  next  week  or  next  year  they  are  absolutely 
wiped  away.  I  realize,  and  every  lawyer  does,  the  difSculties 
with  which  our  courts  have  to  contend  on  these  problems,  and  I 
realize  as  fully  as  any  one  can  how  absolutely  impossible  it  is  at 
all  times  to  conscientiously  adhere  to  the  prior  decisions  of  the 
court,  but  I  also  realize  that  every  time  a  decision  is  wiped  out  by 
a  subsequent  one  from  the  same  court,  we  are  giving  comfort  to 
the  men  who  are  constantly  crying,  ''Down  with  the  courts", 
who  are  sowing  the  seeds  of  discontent  in  the  minds  of  men  with 
the  decisions  of  the  courts  they  are  trying  to  uproot,  and  they 
are  trying  to  shake  the  confidence  of  the  people  in  our  courts, 
which  are,  after  all,  the  last  refuge  of  men  against  wrong. 

Therefore,  I  feel  that  we  ought  to  have  fewer  reversals  of  prior 
decisions;  and  I  also  feel,  sometimes,  that  the  decisions  of  juries 
without  any  reasons  given  why,  and  without  being  able  to  find 
any  reason  why,  are  better  than  the  decision  of  a  court  of  last 
resort  in  the  United  States,  where  four  judges  on  one  side  write 
opinions  absolutely  sustaining  certain  rights  or  condemning  cer- 
tain wrongs,  while  four  or  five  on  the  other  side  just  as  eloquent- 
ly, and  just  as  forcibly,  and  upon  just  as  sound  authority,  write 
opinions  directly  to  the  contrary.  I  do  not  know  how  the  matter 
could  be  arranged,  but  I  do  know  this,  that  every  decision  which 
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is  rendered  in  which  a  court  is  divided  and  strong  opinions  writ- 
ten upon  both  sides,  is  again  sowing  the  seeds  of  discontent  and 
unsettling  the  confidence  of  the  people  in  the  courts.  I  there- 
fore believe,  and  I  always  have  believed,  and  always  will  believe, 
that  the  jury  system,  with  all  its  faults,  because  there  are  faults 
in  the  system,  is  doing  more  today  to  sustain  the  confidence  of 
the  people  in  the  administration  of  justice  than  anything  else 
we  have  in  this  country,  and  we  all  know  that  in  the  long  ago 
when  a  jury  of  a  man's  peers  was  guaranteed  by  the  old  Charter, 
that  it  came  forth  as  the  result  of  a  protest  of  men  against  too 
much  law  and  not  enough  justice. 

In  the  very  nature  of  things,  men  trained  in  the  law,  whose 
lives  are  far  removed  from  the  ordinary  walks  of  life,  who  seldom 
enter  the  doors  of  a  factory,  or  walk  along  the  ties  of  a  railway, 
or  go  behind  the  counter  of  a  bank,  or  have  done  anything  on  the 
farm,  built  fences  or  felled  trees,  that  these  men  whose  lives  are 
taken  up  with  the  study  of  the  deep  problems  of  the  philosophy 
of  life,  that  they  are  not  as  capable  of  judging  men's  acts  and 
drawing  from  those  acts  the  proper  inferences  and  conclusions 
as  the  men  who  work  by  their  sides,  who  know  their  lives  and 
impulses,  who  feel  as  they  feel,  who  deal  with  the  problems  as 
they  do,  who  take  their  acts  and  ways  and  measure  them  and 
weigh  them  and  draw  from  them  the  conclusion  that  they  should 
draw.  The  court,  acting  as  a  court,  is  not  as  well  qualified  to 
draw  these  conclusions  and  inferences  as  the  man  who  is  called 
into  the  jury  box. 

Now,  that  is  one  thought.  The  other  thought  I  want  to  suggest 
tonight,  because  I  am  not  undertaking  a  discussion  of  this  mat- 
ter, is  that  it  is  the  duty  of  the  bar  and  the  duty  of  the  courts  to 
attempt  in  some  way  and  in  every  way  we  can  to  educate  and 
elevate  the  standard  of  jury  trials,  and  also  in  doing  that  to  try 
and  impress  upon  the  men  who  make  up  the  juries  of  this  coun- 
try the  responsibility  that  they  must  carry  as  a  part  of  one  of  the 
great  branches  of  this  government.  In  Illinois,  the  other  day,  in 
annulling  an  indictment,  growing  out  of  the  recent  political 
scandal,  as  to  the  merits  of  which  I  know  nothing,  but  in  annul- 
ling this  indictment  the  reason  was  given  in  an  interview,  that 
the  public  clamored — ^I  cannot  use  his  language,  but  his  thought 
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was  that  the  pnblic  clamored  for  the  blood  of  the  guilty  man, 
and  that  when  they  came  into  the  jury  box  you  could  not  get  a 
conviction  from  them. 

Now,  that  is  due  to  the  fact  that  men  do  not  fully  realize  that 
upon  their  shoulders  rests  the  great  responsibility  of  the  enforce- 
ment of  the  criminal  laws  of  the  country,  and  that  through  them 
and  by  them  alone  can  they  be  enforced,  and  through  them  jus- 
tice can  be  obtained  in  many  civil  cases.  In  other  words,  these 
men  have  to  be  made  to  fully  realize  that  they  are  a  part  of  our 
judicial  system  as  much  as  the  judge  who  sits  upon  the  bench, 
and  upon  their  shoulders  rests  the  responsibility  for  the  en- 
forcement of  law,  and  that  without  their  conscientious  effort  and 
without  their  determination  to  assume  this  responsibility  justice 
cannot  be  done,  and  if  justice  is  not  done  and  as  justice  fails, 
you  know  and  I  know  that  people  will  constantly  lose  their  re- 
spect for  law  and  confidence  in  its  proper  administration. 

I  have  always  felt  that  the  numerous  lynchings  in  this  country 
were  due  to  the  fact  that  down  in  the  hearts  of  men,  that  the  old 
admonition  which  Moses  recognized,  an  eye  could  be  taken  for  an 
eye  and  a  tooth  for  a  tooth,  that  men  must  be  allowed,  as  in  the 
olden  days  to  pursue  wrong,  and  to  wreak  their  private  ven- 
geance, or  that  the  law  and  the  courts  must  impose  a  punish- 
ment in  such  a  way  and  at  such  time  as  will  satisfy  to  some  ex- 
tent the  cravings  of  that  vengeance,  and  it  cannot  be  done  unless 
you  make  the  punishment  fit  the  crime ;  and  I  might  as  well  say, 
that  I  am  in  favor  of  the  good  old  fashioned  hanging,  and  that  I 
am  opposed  to  all  of  these  new  fangled  ideas  of  sociologists  and 
tender  hearted  philanthropists,  which  eliminate  hanging,  or  some 
other  mode  of  punishment,  for  our  gravest  crimes.  I  know  it  is 
unpleasant  to  be  hung.  Some  of  the  States  have  adopted  meas- 
ures which  avoid  some  of  the  unpleasant  features ;  in  New  York 
they  electrocute  them.  That  reminds  me  of  the  story  of  the  old 
Irishman,  who  shortly  after  the  passage  of  the  law,  after  a  con- 
viction by  a  jury  of  an  offender,  said,  **Well,  I  suppose  they'll 
hang  him  now."  **No,"  said  his  friend,  ''they  don't  hang  them 
in  New  York  any  more."  **Well,  how  do  they  execute  themt" 
"Oh,"  he  says,  **the  Legislature  at  Albany  passed  a  law  and 
they  now  kill  them  by  elocution." 
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I  will  tell  you,  until  we  do  get  further  along  in  the  elevation 
of  the  ideals  of  men,  we  have  got  to  have  somewhere  a  law  which 
for  the  greatest  crimes  will  furnish  a  punishment  which  will  sort 
of  quench  the  fire  in  the  breast  of  the  neighbors  of  the  wronged. 
It  may  be  harsh;  it  is  harsh,  but  you  cannot,  with  all  your 
philosophy  get  out  of  the  hearts  of  the  men  that  have  suffered, 
whose  father  or  mother  has  been  slain,  whose  sister  has  been  out- 
raged, you  cannot  get  out  of  their  hearts  the  yearning  for  that 
man's  blood.  Unless  society  will  punish  him,  he  will  seek  it  him- 
self. Of  course,  juries  make  mistakes;  so,  of  course,  do  the 
courts,  and  after  all,  the  ends  of  the  law  and  the  purpose  of  the 
courts  is  that  justice  shall  be  done  between  man  and  man.  We 
have  the  responsibility ;  we  have  to  carry  it,  whether  we  will  or 
not.  We  have  to  cultivate  the  tender  plant  in  the  hearts  of  men 
until  they  believe  that  the  courts  are  doing,  the  very  best  they 
can,  and  to  do  so  we  have  to  get  into  the  hearts  of  men  the  great 
truth  that  with  human  nature,  as  it  must  be  with  legislatures 
and  the  bench,  it  is  impossible  that  exact  justice  will  always  be 
done,  but  that  we  can  come  as  near  doing  it  as  possible  with 
human  nature  as  we  must  deal  with  it. 

The  Toastmasteb  :  It  is  not  often  that  the  gentleman  who  will 
deliver  the  Annual  Address  is  with  us  on  our  banquet  occasions. 
When  he  accepted  the  invitation  to  deliver  the  Annual  Address, 
I  invited  the  next  speaker  to  be  present  at  the  banquet,  and  he 
gracefully  accepted.  We  are  glad  he  is  here.  Twenty-three 
years  ago,  a  native  Iowa  boy,  after  being  admitted  to  the  prac- 
tice at  the  bar,  left  Iowa,  and  has  three  times  been  elected  the 
Chief  Executive  of  that  great  Empire  State  of  the  northwest, 
North  Dakota.  I  take  preat  pleasure  in  introducing  to  you  Gov- 
ernor John  Burke,  who  will  speak  to  you  upon  **The  Bench  and 
Bar  of  North  Dakota". 

THE  BENCH  AND  BAB  OP  NOBTH  DAKOTA 

Mr,  Toctstmaster,  and  Oentlemen  of  the  Iowa  Bar  Association: 
Tour  toastmaster  has  at  least  one  of  the  qualifications  which  he 
enumerates  as  necessary  for  his  position  on  occasions  of  this  kind, 
namely:  the  faculty  of  making  everyone  feel  at  home.  Person- 
ally I  need  little  encouragement  in  this  respect,  for  I  always  feel 
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at  home  on  Iowa  soil  or  with  Iowa  people.  On  one  occasion, 
howeTer,  I  suffered  some  little  embarrassment  on  account  of  my 
nativity.  Shortly  after  leaving  my  old  home  in  Iowa  to  practice 
my  profession  in  the  West,  I  was  called  to  Fergus  Falls,  Minne- 
sota, to  assist  on  the  defense  in  a  murder  trial.  Judge  Lewis, 
now  of  the  Supreme  Court  of  Minnesota,  was  at  the  time  the 
Prosecuting  Attorney  of  the  county  of  which  Fergus  Falls  is  the 
county  seat.  Senator  Clapp  of  Minnesota  was  at  that  time  At- 
torney General  of  the  State  and  came  up  from  St.  Paul  to  Fergus 
Falls  to  assist  in  the  prosecution.  On  the  morning  the  case  was 
called  I  came  into  the  court  room  and  modestly  took  a  seat  behind 
the  local  attorneys  for  the  defense,  and  near  the  end  of  the  coun- 
sel table.  Presently  the  County  Attorney  appeared  and  with 
him  the  Attorney  General,  whom  I  had  never  met,  and  who  sat 
down  behind  the  Prosecuting  Attorney  and  near  the  end  of  the 
table  where  I  was  sitting.  The  defendant  in  the  case,  who  was 
also  a  stranger  to  the  Attorney  General,  was  sitting  back  of  and 
a  considerable  distance  from  his  counsel,  and  escaped  the  atten- 
tion of  the  Attorney  (General,  whose  Argus  eyes  were  fixed  in- 
tently upon  me  for  some  time,  and  until  his  curiosity  caused  him 
to  ask:  "Where  did  you  come  from  to  this  State!"  I  proudly 
replied :  *  *  From  Iowa. ' '  He  remarked :  *  *  From  Iowa ! '  *  I  said  : 
**Ye8,  sir,  from  Iowa.''  **Well,"  he  said,  **this  is  a  remarkable 
coincidence.  Do  you  know,  you  are  the  third  man  from  Iowa  to 
be  tried  for  murder  in  this  county." 

To  digress  a  moment.  Of  the  attorneys  engaged  in  the  prose- 
cution and  defense  of  that  case  one  is  a  United  States  Senator, 
two  became  Judges  of  the  Supreme  Court  of  Minnesota,  one 
United  States  District  Attorney  for  Minnesota  and  one  Governor 
of  a  State. 

I  have  looked  forward  to  this  meeting  with  great  pleasure, 
expecting  to  meet  here,  as  I  will,  so  near  the  scenes  of  my  boy- 
hood, many  of  my  old  friends  and  schoolmates ;  boys  of  the  days 
of  **anty  over",  '* two-old-cat",  "the  spelling  school",  "the  husk- 
ing bee",  "the  big  red  apple",  and  "the  water  melon".  I  knew 
that  it  was  just  at  that  season  of  the  year  when  the  first  invoice  of 
spring  chickens  was  ripening,  and  that  I  would  be  in  time  to  help 
harvest  the  first  crop.    I  knew  too  that  my  old  friend  and  class- 
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mate,  Judge  Wade,  would  be  here  to  tell  again  those  same  dear 
old  stories  with  which  he  entertained  us  in  the  law  school  at 
Iowa  City,  a  little  more  than  a  quarter  of  a  century  ago.  How 
excruciatingly  funny  they  were  then,  and  how,  like  good  old 
wine,  they  have  improved  with  age.  The  Judge  was  a  good  story- 
teller then,  but  not  nearly  so  good  as  he  is  now.  His  ease,  grace, 
and  eloquence  in  telling  stories  this  evening  proves  conclusively 
the  truth  of  the  old  adage  that  ** practice  makes  perfect".  By 
the  way,  he  has  one  new  story.  That  is,  it  is  comparatively  new. 
It  is  true  that  it  has  been  on  crutches  for  several  years,  but  never 
in  the  hospital.  I  refer  of  course  to  the  story  of  the  convict, 
which  reminds  him  of  my  speeches.  The  convict,  who  after  being 
sentenced  to  fifteen  years  in  the  penitentiary,  was  asked  by  the 
court  if  he  had  anything  to  say,  replied:  "No,  your  Honor,  ex- 
cept that  you  are  mighty  liberal  with  other  people's  time. "  This 
is  the  second  time  I  have  heard  him  tell  this  story  on  me,  to  illus- 
trate or  perhaps  prevent  an  interminable  speech.  It  is  a  good 
story,  a  timely  story,  and  with  it  ringing  in  my  ears  as  a  warning 
and  a  plea  for  mercy  I  shall  exercise  clemency  and  will  not  keep 
you  here  for  full  fifteen  years. 

The  first  time  the  Judge  told  this  story  on  me  he  claimed  that 
the  court  scene  was  enacted  in  Nebraska.  Tonight  he  says  Chi- 
cago, but  on  the  best  authority  I  can  get  it  happened  in  Iowa 
City  while  he  was  Judge,  and  he  is  too  modest  to  take  the  credit 
or  claim  the  benefit.  The  defendant  was  mighty  lucky  that  the 
Judge  was  not  so  strong  an  adherent  of  capital  punishment  then 
as  he  appears  to  be  now,  or  he  would  have  been  hung  sure. 

I  nearly  forgot  to  apologize  for  being  late  this  evening.  I  am 
always  anxious  to  come  early  to  a  banquet  and  am  willing  to  stay 
late.  Since  Mr.  Davis'  speech  explaining  the  difSculties  under 
which  the  railroads  of  this  State  labor  in  obeying  the  law,  and 
since  hearing  his  story  about  *'the  man  with  the  hobby",  many 
things  in  connection  with  my  trip  from  St.  Paul  to  Oskaloosa, 
that  before  were  beyond  comprehension,  now  appear  clear  and 
plain.  I  knew  that  my  conveyance  was  not  a  ** hobby",  for  I 
could  get  off  and  on  whenever  I  wanted  to.  I  knew  it  was  not  a 
horse,  or  I  would  have  been  here  sooner.  And  after  hearing  Mr. 
Davis  I  now  know  that  I  was  on  a  train  moving,  yes,  moving, 
over  a  railroad  that  was  obeying  the  letter  of  the  law. 
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After  the  warning  and  the  plea  for  mercy,  bo  cleverly  con- 
cealed in  Judge  Wade's  story,  I  shall  take  but  little  of  your  time 
in  discussing  the  Bench  and  Bar  of  North  Dakota. 

The  young  lawyer's  first  experience  with  the  bench  is  usually 
in  Justice  Court,  and  his  trials  there  in  a  new  country  are  often 
stranger  than  fiction,  and  the  pleadings  are  sometimes  fearfully 
and  wonderfully  made.  I  remember  one  complaint  in  particular 
against  a  client  of  mine  whom  we  will  call  Richard  Roe.  Rich- 
ard's wife  left  him  and  went  to  live  with  a  family  in  an  adjoin- 
ing county  that  had  been  very  recently  blessed  with  a  visit  from 
the  stork.  Richard  was  convinced  in  his  own  mind  that  his  wife 
belonged  to  him  alone,  and  that  he  had  a  legal  right  to  bring  her 
home,  the  same  as  he  would  any  other  article  of  personal  prop- 
erty belonging  to  him.  He  accordingly  went  after  her  and  when 
she  refused  to  come  voluntarily  he  tried  to  bring  her  by  force.  A 
struggle  resulted  in  which  both  fell  on  the  bed  where  the  mother 
and  infant  child  were  lying.  Others  then  interfered  and  poor 
Richard  was  obliged  to  leave  without  his  wife.  The  affair  was 
reported  to  a  country  Justice  of  the  Peace  who  issued  a  warrant 
for  Richard  upon  a  complaint  filled  out  by  the  Justice  upon  a 
regular  blank,  and  which,  with  the  exception  of  the  names  and 
dates,  read  as  follows,  namely:  **John  Doe,  being  first  duly 
sworn,  complains  and  charges  that  on  the  first  day  of  March, 
A.  D.  1893,  at  the  county  of  Rolette  in  the  State  of  North  Da- 
kota, Richard  Roe  did  commit  the  crime  of  Richard  Roe  by  as- 
sault and  threatening  to  kill  while  lying  in  her  confinement  after 
giving  birth  to  a  child  against  the  peace  and  dignity  of  the  State 
of  North  Dakota  and  contrary  to  the  statutes  in  such  case  made 
and  provided. " 

However,  in  a  new  country  the  laws  are  largely  enforced  and 
justice  is  largely  administered  in  the  Justice  Courts;  and  there 
many  of  the  Justices  of  the  Peace  become  very  good  lawyers, 
familiar  with  the  rules  of  evidence  and  conscientious  in  the  per- 
formance of  their  of&cial  duties. 

We  were  fortunate  in  securing  on  the  first  Supreme  Court  of 
the  State  three  of  our  very  best  lawyers ;  men  of  unimpeachable 
integrity  and  splendid  judicial  qualifications,  and  I  believe  the 
high  standard  then  established  will  be  maintained. 
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We  have  recently  passed  a  non-partisan  judiciary  act.  The 
names  of  the  candidates  are  placed  upon  the  ballot  at  the  primary 
conventions  without  political  designation.  The  candidate  runs 
as  a  lawyer  and  as  a  judge  of  law,  and  not  as  a  Democrat  or  a 
Republican.  We  believe  that  this  will  result  in  the  election  of 
high  class  men  who  are  not  under  obligations  to  any  political 
party  and  will  have  no  interest  in  the  decision  of  any  case,  po- 
litical or  otherwise,  other  than  a  desire  to  be  right  under  the  ^w. 

The  business  of  the  courts  has  increased  with  the  growth  of 
the  country  so  rapidly  that  within  the  last  five  years  I  have  had 
to  appoint  five  new  District  Judges  and  three  Supreme  Court 
Judges.  This  fact  handicaps  me  somewhat,  for  if  I  say  any- 
thing in  favor  of  our  Judges  it  may  appear  to  be  boasting,  and 
if  I  say  anything  against  them  it  may  be  taken  as  a  reflection 
upon  myself.  I  sincerely  believe,  however,  that  both  Bench  and 
Bar  in  our  State  will  average  up  with  the  Bench  and  Bar  of  other 
States.  We  have  not  the  specialists  in  our  State  that  you  have 
in  your  large  cities.  The  trial  lawyer  in  our  State  is  an  all- 
around  lawyer.  Today  he  may  be  defending  someone  in  the 
District  Court  of  the  State  on  a  criminal  charge ;  tomorrow,  en- 
gaged in  the  trial  of  a  case  affecting  the  title  to  real  property ; 
and  the  next  day  he  may  be  in  the  Supreme  or  Federal  Courts. 
It  is  impossible  for  him  to  get  into  a  rut;  the  general  business 
that  he  must  do  broadens  him  out  and  makes  him  a  big,  all- 
around  lawyer,  equal  to  almost  any  emergency. 

As  an  illustration  of  the  versatility  of  the  railroad  attorney: 
I  remember  the  trial  of  one  case  where  a  railroad  company  was 
sued  for  damages  caused  by  a  fire  claimed  to  have  been  set  by  an 
engine  pulling  a  train  of  cars  belonging  to  the  company.  One 
witness  testified  that  a  locomotive  engine,  such  as  the  one  the 
plaintiff  claimed  set  the  fire,  would  throw  fire  from  the  smoke- 
stack one  hundred  and  fifty  feet.  This  was  very  damaging  testi- 
mony against  the  defendant,  and  the  attorneys  for  the  defense 
cross-examined  at  great  length  to  break  down  or  change  this 
testimony,  without  avail.  The  next  morning  the  attorney  for 
the  defense  recalled  the  witness  for  further  re-cross-examination 
and  said  to  him:  **You  testified  yesterday  that  an  engine,  such 
as  the  one  claimed  to  have  set  the  fire  in  this  case,  would  throw 
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fire  one  hundred  and  fifty  feet,  did  you  not?"  And  the  witness 
answered,  "I  did."  **But,"  said  the  attorney,  ''you  meant 
straight  up,  did  you  not;  that  is,  that  the  engine  would  throw 
the  fire  one  hundred  and  fifty  feet  straight  up  in  the  air  T '  * '  Oh 
yes,"  said  the  witness,  **of  course  I  meant  straight  up." 

But  I  shall  tell  you  nothing  more  about  the  Bench  and  Bar  of 
North  Dakota.  You  should  know  each  member  of  both  per- 
sonally. Come  out  to  our  State  and  we  will  meet  you  and  greet 
you  with  the  spirit,  the  freedom,  and  the  hospitality  of  the  West. 

The  Toastmasteb  :  The  Iowa  Bar  and  the  Iowa  State  Bar  As- 
sociation have  been  honored  by  the  President,  in  selecting  one  of 
its  members  as  a  member  of  the  United  States  Circuit  Court  of 
Appeals.  I  take  pleasure  in  introducing  the  able  Ex-Congress- 
man, the  able  ex-member  of  the  Committee  on  Rules,  and  the 
ablest  Standpatter  of  them  all,  the  Hon.  Walter  I.  Smith,  of 
Council  Bluffs.  His  subject  is  **The  Federal  Judiciary  and  the 
Bar". 

THE  FEDERAL  JUDICIARY  AND  THE  RAR 

The  subject  '*The  Federal  Judiciary  and  the  Bar"  was  not  se- 
lected by  me  but  was  assigned  by  your  Committee  on  Program. 
This  is  mentioned  that  it  may  be  made  plain  that  I  am  not  as- 
suming the  right  to  speak  for  either  the  Federal  Judiciary  or 
the  bar.  All  the  Judges  of  the  Federal  Court  are  members  of 
the  bar,  and  it  is  therefore  proper  to  assume  at  the  outset  that 
Federal  Judiciary  is  used  as  referring  generally  to  the  courts 
rather  than  as  referring  to  the  persons  who  preside  in  the  Fed- 
eral Courts. 

The  member  of  the  bar  is  an  agent  of  the  law  to  aid  in  se- 
cnring  the  better  administration  of  public  justice,  and  he  who 
selects  the  profession  as  a  calling  should  regard  himself  as  dedi- 
cated to  that  great  end.  The  first  great  essential  is  a  system  such 
as  will  result  in  a  correct  and  just  determination  in  all  cases  of 
the  law  and  the  facts.  No  system  of  jurisprudence  could  be  re- 
garded as  ideal  which  permitted  technical  rules  not  only  to  pro- 
mote the  orderly  transaction  of  business  but  to  defeat  that  most 
important  of  all  ends,  justice,  or  which  permitted  local  influences 
or  prejudice  to  outweigh  the  very  merits  of  a  controversfy. 
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The  second  great  essential  in  an  ideal  efystem  of  jurisprudence 
is  that  justice  shall  not  be  unnecessarily  burdened  by  excessive 
costs  and  delay.  Improvements  in  the  administration  of  justice 
should  keep  pace  with  the  Nation  and  the  world,  and  it  is  the 
duty  of  every  member  of  the  bar  whether  he  is  engaged  in  the 
practice  of  his  profession  or  sits  upon  the  bench,  Federal  or  State, 
to  do  what  in  him  lies  to  improve  our  system  of  adjudication  of 
public  and  private  rights. 

The  President  has  been  earnestly  urging  judicial  reform.  The 
last  Congress  passed  an  important  law  to  reduce  the  expense  to 
litigants  in  the  Federal  Courts.  The  Supreme  Court  of  the 
United  States  at  its  last  term  appointed  a  committee  consisting 
of  the  Chief  Justice  and  Justices  Lurton  and  Van  Devanter  to 
consider  the  reformation  and  revision  of  the  equity  rules  and  in 
connection  therewith  the  reformation  of  pleading  and  practice 
in  equity  cases  in  the  Federal  Courts.  This  committee  is  author- 
ized to  consider  and  report  such  changes  as  it  may  conclude 
would,  if  adopted,  tend  to  the  simplification  of  pleading  and 
practice  and  the  correction  of  any  unnecessary  delay  or  un- 
reasonable cost.  The  Executive,  Legislative,  and  Judicial  branch- 
es of  government  are  thus  all  cooperating  for  the  improvement 
of  the  Federal  Judicial  system* 

All  such  efforts  should  have  the  support  and  aid  of  all  rigjit 
minded  men  whether  lawyers  or  otherwise,  and  yet  in  this  as  in 
other  commendable  reform  movements  it  would  be  well  to  re- 
member that  it  is  not  wise  to  become  so  possessed  with  the  idea 
that  one  can  swim  so  much  faster  than  the  vessel  he  is  on  can  sail 
that  it  is  necessary  to  jump  overboard  in  order  to  make  time. 

The  chief  functions  of  a  written  constitution  are — 1st.  To  es- 
tablish a  framework  of  government ;  2nd.  To  safely  protect  and 
well  defend  all  the  unalienable  rights  of  man  even  against  ma- 
jorities. Failure  to  comprehend  this  fact  has  resulted  recently 
in  the  incorporation  into  State  Constitutions  of  the  most  ordinary 
legislation  upon  the  most  everyday  subjects,  one  State  having  in- 
corporated the  details  as  to  the  admission  of  members  of  the  bar 
in  its  Constitution.  This  failure  to  recognize  what  properly 
comes  within  the  scope  of  a  constitution  and  what  within  the 
scope  of  a  statute  is  vicious  and  highly  dangerous. 
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If  the  cozistitution  is  to  deal  with  minor  matters  of  mere  public 
X>olic7  there  is  every  reason  why  it  should  be  easily  amended  to 
meet  changes  in  that  policy.  It  is  a  vicious  error  to  assume  that 
freedom  is  identical  with  government  by  changing  majorities. 

When  not  swayed  by  excitement  or  interest  the  majority  will 
ordinarily  be  right  and  do  justice,  but  it  must  always  be  remem- 
bered that  it  is  a  fundamental  principle  of  our  government  that 
every  man  has  certain  unalienable  rights  of  which  no  majority 
can  rightfully  deprive  him.  No  majority,  however  great,  has  a 
right  to  make  slaves  of  even  a  small  minority. 

As  one  of  the  great  purposes  of  every  written  constitution  is  to 
protect  such  unalienable  rights  as  that  of  liberty  against  tempor- 
ary majorities  swayed  by  interest  or  moved  by  passion,  such 
provision  should  not  be  easily  amendable  by  such  temporary  in- 
terest or  excited  majorities.  Those  who  are  guilty  of  inserting 
ordinary  legislative  provisions  in  constitutions  do  a  great  wrong, 
for  they  thus  lay  the  foundation  for  a  claim  that  the  provisions 
of  the  constitution  should  be  subject  to  easy  change  by  the  peo- 
ple and  thus  greatly  weaken  the  safeguards  of  human  liberty. 

If  a  constitutional  convention  abuses  its  functions  and  writes 
a  code  and  calls  it  a  constitution,  then  manifestly  the  power  of 
easy  amendment  must  be  reserved  to  the  people.  It  is  of  the 
utmost  importance  to  the  human  race  that  the  two  fields  of  con- 
stitutional and  statutory  provisions  should  be  kept  distinctly 
separate.  The  difference  between  a  constitution  and  a  statute 
is  fundamental  and  should  be  constantly  kept  in  mind,  and  when- 
ever a  constitution  goes  a  step  beyond  establishing  a  framework 
of  government  and  shielding  the  rights  of  man  it  is  a  vicious 
thing. 

Statutes  being  with  reference  to  matters  as  to  which  the  ma- 
jority have  a  right  to  rule  should  be  easily  amendable  at  the 
pleasure  of  the  people.  The  constitution  as  the  bulwark  of  hu- 
man liberty  and  unalienable  right  should  never  be  the  subject  of 
the  whim  or  passion  of  the  hour.  Those  who  are  responsible  for 
the  insertion  of  ordinary  legislation  in  a  constitution  thereby 
create  a  plausible  excuse  for  making  the  constitution  easily 
amendable,  and  so  are  responsible  for  the  breaking  down  of  the 
safeguards  of  human  liberty. 
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De  Tocqueville  in  his  ** Democracy  in  America"  says — 

^'I  hold  it  to  be  an  impiouB  and  execrable  maxim  that,  politically  speak- 
ing, the  people  has  a  right  to  do  whatever  it  pleases;  and  yet  I  have  as- 
serted that  all  authority  originates  in  the  will  of  the  majority.  Am  I  then 
in  contradiction  with  myself  f 

"A  general  law  which  bears  the  name  of  justice,  has  been  made  and 
sanctioned  not  only  by  a  majority  of  this  or  that  people,  but  by  a  majority 
of  mankind.  The  rights  of  every  people  are  consequently  confined  within 
the  limits  of  what  is  just.  A  nation  may  be  considered  in  the  light  of  a  jury, 
which  is  empowered  to  represent  society  at  large  and  to  apply  the  great  and 
general  law  of  justice.  Ought  such  a  jury,  which  represents  society,  to  have 
more  power  than  the  society  in  which  the  law  it  applies  originates  f 

*  *  When  I  refuse  to  obey  an  unjust  law,  I  do  not  contest  the  right  which 
the  majority  has  of  commanding,  but  I  simply  appeal  from  the  sovereignty 
of  the  people  to  the  sovereignty  of  mankind.  It  has  been  asserted  that  a 
people  can  never  entirely  outstep  the  boundaries  of  justice  and  of  reason  in 
those  affairs  which  are  more  peculiarly  its  own ;  and  that,  consequently,  full 
power  may  fearlessly  be  given  to  the  majority  by  which  it  is  represented. 
But  this  language  is  that  of  a  slave. 

"A  majority,  taken  collectively,  may  be  regarded  as  a  being  whose 
opinions,  and  most  frequently  whose  interests  are  opposed  to  those  of  an- 
other being,  which  is  styled  a  minority.  If  it  be  admitted  that  a  man  pos- 
sessing absolute  power  may  misuse  that  power  by  wronging  his  adversaries, 
why  should  a  majority  not  be  liable  to  the  same  reproach  f  Men  are  not  apt 
to  change  their  characters  by  agglamorating ;  nor  does  their  patience  in  the 
presence  of  obstacles  increase  with  the  consciousness  of  their  strength.  And 
for  these  reasons  I  can  never  willingly  invest  any  number  of  my  fellow 
creatures  with  that  unlimited  authority  which  I  should  refuse  to  any  one  of 
them. 

''I  do  not  think  that  it  is  possible  to  combine  several  principles  in  the 
same  government  so  as  at  the  same  time  to  maintain  freedom  and  really  to 
oppose  them  to  one  another.  The  form  of  government  which  is  usually 
termed  mixed  has  always  appeared  to  me  to  be  a  mere  chimera.  Accurately 
speaking,  there  is  no  such  thing  as  a  mixed  government,  with  the  meaning 
usually  given  to  that  word ;  because  in  all  communities  some  one  principle  of 
action  may  be  discovered  which  preponderates  over  the  others.  England  in 
the  last  century — ^which  has  been  more  especially  cited  as  an  example 
of  this  form  of  government — ^was  in  point  of  fact  an  essentially  aristocratic 
state,  altho  it  comprised  very  powerful  elements  of  democracy ;  for  the  laws 
and  customs  of  the  country  were  such  that  the  aristocracy  could  not  but  pre- 
ponderate in  the  end,  and  subject  the  direction  of  public  affairs  to  its  own 
will.  The  error  arose  from  too  much  attention  being  paid  to  the  actual 
struggle  that  was  going  on  between  the  nobles  and  the  people,  without  con- 
sidering the  probable  issue  of  the  contest,  which  was  really  the  important 
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point.  When  a  oonmranity  actually  hA  a  mixed  government — that  is  to  saj, 
when  it  is  equally  divided  between  two  adverse  principles — ^it  must  either 
pass  through  a  revolution  or  faU  into  complete  dissolution. 

"I  am  therefore  of  opinion  that  some  one  social  power  must  always  be 
made  to  predominate  over  the  others;  but  I  think  that  liberty  is  endangered 
when  this  power  finds  no  obstacle  which  can  retard  its  course,  and  force  it  to 
moderate  its  own  vehemence. 

"  Unlimited  power  is  in  itself  a  bad  and  dangerous  thing.  Human  beings 
are  not  competent  to  exercise  it  with  discretion.  God  only  can  be  omnipotent, 
because  His  wisdom  and  His  justice  are  always  equal  to  His  power.  But 
no  power  on  earth  is  so  worthy  of  honor  for  itself  that  I  would  consent  to 
admit  its  uncontrolled  and  all-predominant  authority.  When  I  see  that  the 
right  and  the  means  of  absolute  command  or  of  reverential  obedience  to  the 
right  which  it  represents  are  conferred  on  a  people  or  upon  a  king,  upon  an 
aristocracy  or  a  democracy,  a  monarchy  or  a  republic,  I  recognize  the  germ 
of  tyranny;  and  I  journey  onward  to  a  land  of  more  hopeful  institutions. 

'^In  my  opinion,  the  main  evil  of  the  present  democratic  institutions  of 
the  United  States  does  not  arise,  as  is  often  asserted  in  Europe,  from  their 
weakness,  but  from  their  irresistible  strength.  I  am  not  so  much  alarmed 
at  the  excessive  liberty  which  reigns  in  that  country  at  at  the  very  inade- 
quate securities  which  exist  against  tyranny.  • 

' '  When  an  individual  or  a  party  is  wronged  in  the  United  States,  to  whom 
«an  he  apply  for  redress  f  If  to  public  opinion,  public  opinion  constitutes 
the  majority;  if  to  the  legislature,  it  represents  the  majority,  and  implicitly 
obeys  its  instructions;  if  to  the  executive  power,  it  is  appointed  by  the 
majority,  and  is  a  passive  tool  in  its  hands.  The  public  troops  consist  of 
the  majority  under  arms;  the  jury  is  the  majority  invested  with  the  right 
of  hearing  judicial  cases;  and  in  certain  cases,  even  the  judges  are  elected 
by  the  majority.  However  iniquitous  or  absurd  the  evil  of  which  you  com- 
plain may  be,  you  must  submit  to  it  as  well  as  you  can. 

"If,  on  the  other  hand,  a  legislative  power  could  be  so  constituted  as  to 
Tepresent  the  majority  without  necessarily  being  the  slave  of  its  passions,  an 
executive  so  as  to  retain  a  certain  degree  of  uncontrolled  authority,  and  a 
Judiciary  so  as  to  remain  independent  of  the  other  two  powers,  a  government 
would  be  formed  which  would  still  be  democratic,  without  incurring  any  risk 
of  tyranny. 

' '  I  do  not  say  that  there  is  a  frequent  use  of  tyranny  in  America  at  the 
present  day;  but  I  maintain  that  no  sure  barrier  is  established  against  it, 
and  that  the  causes  which  mitigate  the  government  are  to  be  found  in  the 
circumstances  and  the  manners  of  the  country  more  than  in  its  laws. ' ' 

Yon  will  note  he  says,  **When  I  refuse  to  obey  an  unjust  law 
I  do  not  contest  the  right  which  the  majority  has  of  commanding 
but  I  simply  appeal  from  the  sovereignty  of  the  people  to  the 
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sovereignty  of  mankind."  The  context  seems  to  show  that  by 
this  he  means  he  appeals  from  the  judgment  of  one  nation  or 
people  at  a  given  time  to  the  sense  of  justice  of  the  world  and 
mankind  in  every  ag.e.  God  the  Father  has  endowed  individuals 
with  certain  unalienable  rights,  some  of  which  are  embodied  in 
the  Declaration  of  Independence,  and  neither  a  nation  nor  the 
world  has  any  rightful  authority  to  deprive  him  of  them. 

The  Federal  Courts  are  distinctly  charged  with  the  enforce- 
ment of  the  Constitution  and  laws  of  the  United  States  even  as 
against  States  and  people.  They  secure  litigants  against  local 
prejudice  and  favor,  but  highest  among  their  duties  is  the  pres- 
ervation of  liberty  and  right  so  far  as  shielded  by  the  Federal 
Constitution  against  the  wrongs  of  individuals  and  even  tempor- 
ary majorities.  In  them  alone  is  found  that  protection  against 
tyranny  that  De  Tocqueville  thought  lacking  in  our  free  insti- 
tutions. 

Many  honest  and  misguided  men,  ignorant  of  the  means  where- 
by human  liberty  must  be  safeguarded  if  it  is  to  be  preserved, 
and  many  others  careless  of  the  effects  upon  human  rights,  if 
they  can  promote  their  political  welfare,  preach  in  favor  of  con- 
stitutions easily  amendable  and  advocate  making  judges  subject 
to  punishment  for  sustaining  the  rights  of  men. 

The  bar  has  for  ages  furnished  the  ablest  and  most  numerous 
advocates  of  human  liberty.  The  business  of  a  lawyer  should 
make  him  a  student  of  history,  and  of  the  wrongs  done  liberty  in 
the  past,  and  of  those  means  devised  by  the  wisdom  of  the  ages 
to  protect  human  rights. 

Lawyers  by  training  and  tradition  are  more  capable  than  any 
equal  number  of  others  of  appreciating  when  liberty  is  in  danger 
and  are  more  solemnly  charged  than  others  with  responsibility 
for  its  defense.  They  must  bear  a  very  heavy  measure  of  respon- 
sibility if  the  safeguards  of  liberty  are  broken  down  and  human 
rights  are  made  in  times  of  excitement  subject  to  the  mad  malice 
of  the  mob. 

The  Toastmaster  :  The  banquet  program  is  concluded.  I  am 
sure  you  will  unite  with  the  Chair  in  the  opinion  that  it  has  been 
an  interesting  and  pleasant  evening.    I  bid  you  all  good  night. 
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Friday  Forenoon  Session 
The  President  :  The  Convention  will  please  be  in  order. 

Senator  C.  G.  Saunders  :  Your  committee,  appointed  to  draft 
suitable  resolutions  to  the  memoiy  of  Charles  M.  Harl,  former 
President  of  this  Association,  pursuant  to  the  directions  of  the 
Association,  at  the  September  Term  of  the  Supreme  Court  in  the 
year  1910,  presented  the  resolutions  to  the  Supreme  Court,  and 
they  were  by  that  Court  spread  upon  the  records  of  its  proceed- 
ings. 

The  PREsmENT :  I  will  call  for  the  regular  order  of  business, 
and  that  is  the  report  of  the  Committee  on  Law  Reform,  Justice 
Deemer,  chairman. 

[The  following  report  of  the  Committee  on  Law  Reform  was 
printed  and  distributed  to  members  prior  to  the  meeting : — 

To  the  Iowa  State  Bar  Association: 

Your  Committee  on  Law  Reform  make  the  f oUowing  report.    We  recom- 
mend for  adoption  propositionB  Nob.  I,  11,  HE,  and  IV,  and  submit  for  dis- 
No.  V. 


The  Legifllatare  should  adopt  the  foUowing  statute: 

No  judgment  shaU  be  set  aside  or  reversed  or  new  trial  granted  by  any 
court  of  this  State  in  any  case,  civil  or  criminal,  on  the  ground  of  misdirec- 
tion of  the  jury  or  for  the  improper  admission  or  rejection  of  evidence,  or 
for  any  error  as  to  any  rejection  of  evidence,  or  for  any  error  as  to  any 
matter  of  pleading  or  procedure,  unless,  in  the  opinion  of  the  court  to  which 
application  is  made,  after  an  examination  of  the  entire  cause,  it  shall  appear 
that  the  error  complained  of  has  injuriously  affected  the  substantial  rights 
of  the  i>artie8. 

n 

This  Association  recommends  the  adoption  of  an  employers'  liability  law 
and  a  workingmen's  compensation  act. 

in 

We  approve  the  act  introduced  in  the  last  Legislature  at  the  suggestion  of 
the  Law  Reform  Committee  of  this  Association  for  the  relief  of  the  Supreme 
Court  and  especially  recommend  and  urge  its  adoption  by  the  next  General 
Assembly. 
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IV 

Sec.  3564  of  the  Code  should  be  repealed  and  the  following  enacted  aa  a 
substitute : 

"The  defendant  or  plaintiff  may  demur  to  one  or  more  of  the  several 
causes  of  action  alleged  in  the  petition  or  counter  claim  and  answer  or  reply 
to  the  residue.  And  no  pleading  shall  be  held  sufficient  merely  because  of 
failure  to  demur  thereto.  But  if  the  petition  of  the  plaintiff  or  the  counter- 
4:laim  or  cross  petition  of  a  defendant  or  defendants  do  not  entitle  the  party 
to  any  relief  whatever,  or  the  answer  or  reply  do  not  constitute  any  defense 
to  the  cause  of  action,  advantage  must  be  taken  of  the  defect  by  demurrer, 
and  if  no  demurrer  is  interposed,  by  motion  in  arrest  of  judgment." 


For  discussion: 

Neither  insanity  nor  intoxication  should  be  regarded  as  a  complete  defense 
to  any  criminal  charge,  but  either  may  be  considered  in  determining  the  de- 
^ee  of  the  offense. 

Mr.  Carroll  Wright  of  the  committee  does  not  concur  in  proposition  No.  I, 
although  he  thinks  the  subject  matter  worthy  of  discussion. 

A  further  report  with  reference  to  a  resolution  favoring  the  repeal  of  the 
collateral  inheritance  tax  law  and  to  some  other  matters  will  be  made  during 
the  session. 

Bespectfully  submitted, 

H.  E.  Deemeb 
Carroll  Wright 
m.  a.  boberts 
J.  J.  Clark 
W.  P.  Briggs 
A.  N.  HoBSON 
C.  H.  Van  Law] 

Justice  Deemeb  :  Oentlemen  of  the  Association:  The  Commit- 
tee on  Law  Reform  has  endeavored  to  present  for  your  consider- 
ation timely  and  interesting  subjects,  which  we  hope  will  be 
fruitful  of  intelligent  discussion.  Our  first  report  has  already 
been  printed  and  now  appears  on  the  regular  program,  so  that  I 
fihall  not  take  your  time  reading  it,  preferring  to  call  it  up  sec- 
tion by  section  later  for  adoption.  We  have  a  supplemental 
report,  part  of  it  responsive  to  a  motion  passed  during  the  closing 
days  of  our  last  meeting  and  referred  to  this  committee,  being  a 
resolution  respecting  the  repeal  of  the  collateral  inheritance  tax 
law.    We  also  have  one  other  matter  which  we  wished  to  embody 
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in  the  supplemental  report,  which  I  shall  now  read,  and  which  is 
as  follows: 

Your  Committee  on  Law  Reform  makes  the  following  report, 
supplemental  to  that  already  published  and  distributed  to  the 
membership : 

1.  That  Section  3538  of  the  Code  should  be  amended  so  as  to 
read  as  follows  : 

^' Where  it  is  necessary  to  make  an  unknown  person  defendant,  the  peti- 
tion shall  be  sworn  to  and  state  the  claim  of  plaintiff  with  reference  to  the 
property  inyolved  in  the  action,  that  the  name  and  residence  of  such  person 
is  unknown  to  the  plaintiff,  and  that  he  has  sought  diligently  to  learn  the 
same.  The  notice  thereof  shall  contain  the  name  of  the  plaintiff,  a  de- 
scription of  the  property,  the  claim  of  the  plaintiff  thereto,  the  relief  de- 
manded, the  name  of  the  court,  and  the  term  in  which  appearance  must  be 
made.  Such  notice  must  be  entitled  in  the  full  name  of  the  plaintiff  against 
the  unknown  claimants  of  the  property  and  shall  be  signed  by  the  plaintiff 
or  his  attorney." 

2.  With  reference  to  the  resolution  recommending  the  repeal 
of  the  collateral  inheritance  tax  law,  your  committee  is  unani- 
mously opposed  to  the  adoption  of  such  a  resolution,  although 
some  of  its  members  favor  an  amendment  to  the  present  law. 
All  are  of  the  opinion,  however,  that  the  matter  is  a  proper  one 
for  discussion,  if  the  Association  has  the  time  and  disposition  to 
consider  it. 

Now,  Mr.  President,  I  purpose  coming  back  to  the  original 
printed  report,  taking  it  up  section  by  section,  and  asking  for  the 
adoption  of  those  matters  which  we  have  recommended  for  adop- 
tion. 

The  first  recommendation  of  your  committee  has  been  pending 
before  this  Association  for  a  good  many  years;  in  fact,  while  it 
has  been  pending,  the  Congress  of  the  United  States  has  passed 
just  such  an  act>  and  so  have  the  States  of  Wisconsin,  Missouri, 
Washington,  New  York  (as  I  recollect  it) ;  and  perhaps  some 
others  have  also  placed  themselves  on  record  in  favor  of  just 
such  a  resolution.  Thoughtful  laymen  all  over  the  country  are 
discussing  the  matter,  and  we  have  felt  that  it  was  time  for  a 
conservative  Bar  Association,  interested,  as  it  should  be,  in  all 
things  that  tend  towards  a  better  administration  of  justice  to 
take  it  up.    We  know,  as  lawyers,  that  there  are  two  things 


Digitized  by  VjOOQIC 


126  SEVENTEENTH  ANNUAL  MEETING 

which  are  most  detrimental  to  the  administration  of  law  today. 
The  first  is  sentimentality  on  the  part  of  jurors  and  the  people, 
and  the  next  is  technicality  on  the  part  of  the  courts.  We  might 
as  well  face  the  situation.  If  we  do  not  do  it,  the  laymen  are  go- 
ing to,  and  we  do  not  know  what  kind  of  legislation  we  shall  get 
as  a  result.  Back  of  such  legislation  as  this  are  such  men  as 
Justice  Brewer,  President  Taft,  Ex-President  Roosevelt,  Andrew 
D.  White,  and  I  might  go  on  and  name  a  list  of  the  best  thinkers 
in  this  country  who  are  favoring  such  legislation.  The  American 
Bar  Association  took  this  matter  up  and  it  recommended  for 
adoption  that  part  of  the  judicial  code  which  was  passed  last 
March  by  the  Congress  of  the  United  States,  containing  this  very, 
identical  section  which  we  propose  for  adoption  in  Iowa. 

Personally  I  am  more  concerned  about  it  on  account  of  the 
technicalities  which  have  grown  up  with  reference  to  the  ad- 
ministration of  the  criminal  laws.  I  need  not  refer  to  the  de- 
cisions which  make  us  all  blush  when  we  think  about  them;  the 
decision  in  Missouri,  which  reversed  a  case  because  the  word 
*'the"  in  the  concluding  part  of  an  indictment,  "contrary  to 
the  peace  and  dignity,"  was  omitted,  nor  in  Wisconsin  where 
they  failed  to  require  a  defendant  to  plead,  and  the  case  after 
trial,  as  if  there  had  been  a  plea,  was  reversed  because  no  plea 
had  been  had.  I  might  mention  numerous  other  decisions  of  like 
import.  There  is  this  feeling,  gentlemen,  and  we  all  know  it, 
that  there  has  been  a  breaking  down  of  the  administration  of  the 
criminal  law  in  this  country.  Just  recently  we  have  seen  a  queer 
parallel  between  the  administration  of  law  in  America  and  in 
England.  Take  the  Thaw  case  and  put  it  up  in  juxtaposition 
with  the  Crippen  case ;  and  I  might  go  on  and  point  out  just  such 
examples  as  that  by  the  hour.  It  is  time  that  we  clean  our  stables 
a  little. 

This  is  a  sane  and  temperate  resolution,  which  we  believe  we 
should  endorse  and  go  with  it  to  the  Legislature,  not  with  the 
idea  that  everything  in  law  is  technical,  but  that  we  should  get 
rid  of  some  of  the  technicalities  which  do  not  go  to  the  merits  of 
a  controversy  at  all.  We  are  prone  to  get  too  technical — ^refining 
too  much.  We  are  like  the  eloquent  Burke,  we  keep  refining 
while  everybody  else  is  thinking  of  dining. 
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Without  saying  more  this  hot  morning,  I  am  very  anxious  that 
this  Association,  after  having  twice  passed  over  this  resolution, 
should  adopt  it.  While  we  have  been  quiescent,  Congress  has 
taken  it  up  and  passed  it.  Iowa  shoidd  not  be  behind  with  ref- 
erence to  the  matter. 

I  move  the  adoption  of  this  first  recommendation. 

Judge  W.  G.  Clements:  This  recommendation  recites,  ''No 
judgment  shall  be  set  aside".  What  may  we  understand  by  the 
term  *  *  misdirection  of  the  jury  "  ? 

Justice  Deemeb  :  It  means  faulty  instructions. 

The  Pbesident:  Just  a  preliminary  word.  This  program  is 
so  arranged,  and  designedly  so,  to  give  you  ample  time  for  dis- 
cussion. The  President  has  been  under  the  impression  that  in 
past  years  we  have  limited  the  time  of  oral  discussion  too  much. 
I  want  the  members  to  be  perfectly  free  in  entering  into  the 
discussion. 

It  has  been  moved  that  the-  first  recommendation  of  the  Com- 
mittee on  Law  Reform  be  adopted.    The  motion  is  didy  seconded. 

James  0.  Cbosby  :  I  think  it  was  Blackstone  that  said,  when 
we  would  consider  a  change  in  the  law,  we  should  first  consider 
what  the  law  is;  secondly,  the  mischief  resulting  from  the  law  as 
it  is,  and  the  proposed  remedy.  We  have  in  our  Code  a  section 
which  provides  substantially  everything  that  is  in  this  first  prop- 
osition. I  have  compared  the  two.  I  do  not  see  wherein  this 
differs.  Of  course,  the  trouble  has  been  that  it  was  placed  in  an 
odd  place  in  the  Code,  over  in  among  the  pleadings  somewhere. 
This  would,  of  course,  bring  it  out  and  put  it  in  a  plainer  place, 
where  the  court  of  last  resort  could  find  it. 

J.  L.  Pasbish  :  I  do  not  know  anything  about  the  criminal  law. 
There  may  be  some  occasion  to  pass  some  statute  to  remedy  some 
mistakes  which  courts  of  last  resort  have  made  with  respect  to 
that  branch  of  the  practice,  but  it  occurs  to  me  there  is  no  occa- 
sion to  pass  the  proposed  act  to  remedy  any  difSculty  which  has 
C^rown  out  of  the  administration  of  the  civil  law  on  this  subject. 

I  think  there  is  a  distinction  between  the  statute  Mr.  Crosby 
refers  to  and  the  one  now  proposed,  and  it  is  just  this  distinction 
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that  makes  in  my  opinion  the  proposed  statute  a  very  dangeroucr 
one. 

Section  3601  reads  as  follows : 

' '  Ebbobs  Disbeoabded.  The  eourt,  in  every  stage  of  an  action,  must  dis- 
regard any  error  or  defect  in  the  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party;  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect." 

Section  3754  reads : 

"Must  Bb  on  Matebial  Point.  No  exception  shall  be  regarded  in  the 
Supreme  Court  unless  the  ruling  has  been  on  a  material  point,  and  the  effect 
thereof  prejudicial  to  the  rights  of  the  party  excepting. ' ' 

Now,  as  I  understand  the  rule  adopted  by  the  Supreme  Court, 
and  I  have  had  occasion  to  consider  it  a  good  many  times — ^it  is, 
where  error  appears,  either  in  the  admission  of  testimony  or  the 
direction  of  the  jury,  prejudice  is  presumed,  but  such  error  is 
disregarded  if  it  appears  from  the  record  that  it  was  without 
prejudice.  I  think  our  Supreme  Court  has  been  sufficiently  lib- 
eral in  the  construction  of  this  statute  and  in  holding  in  a  very 
large  percentage  of  the  cases  that  the  error  was  not  prejudicial. 
It  does  not  occur  to  me  that  it  is  necessary  to  pass  any  act  by 
which  they  will  have  an  excuse  to  make  a  rule  more  liberal  in  the 
way  of  affirming  cases. 

Now,  this  proposed  act  says,  and  I  am  reading  what  seems  to 
me  the  material  part : 

**No  judgment  shall  be  set  aside  or  reversed  or  new  trial  granted  by  any 
court  in  this  State  ....  on  the  ground  of  misdirection  of  the  jury^ 
or  for  the  improper  admission  or  rejection  of  evidence,  or  for  any  error  as 
4;o  any  method  of  procedure,  unless  in  the  opinion  of  the  court  to  which 
application  is  made,  after  an  examination  of  the  entire  cause,  it  shall  ap- 
pear that  the  error  complained  of  has  injuriously  affected  the  substantial 
rights  of  the  parties." 

Under  the  proposed  statute  it  will  be  impossible  to  get  into 
your  record,  or  show  by  your  record  affirmatively  that  prejudice 
has  resulted  from  an  error.  There  is  no  way  of  doing  that.  You 
cannot  show  that  the  jury,  for  instance,  considered  testimony 
that  was  not  competent  or  was  not  material.  There  is  no  way  of 
showing  that  the  jury  was  influenced  by  error  in  the  instructions, 
and  therefore  because  you  couldn't  show  that  in  your  record. 


Digitized  by  CjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  l29 

error  is  presnmed.  That  is,  as  I  underBtand  it,  the  basis  for  that 
rule. 

Now,  the  difficulty  abont  this  proposed  statute  is,  as  I  con- 
sider it,  that  it  wiU  be  necessary,  after  this  act  is  passed,  to  show 
prejudice  affirmatively  by  your  record,  otherwise  the  misdirection 
of  the  jury,  or  the  admission  of  improper  testimony  will  be  pre- 
sumed to  be  error  without  prejudice.  Of  course,  I  do  not  know 
what  the  author  of  this  proposed  statute  has  in  mind,  and  I  have 
less  of  an  idea  what  the  Supreme  Court  will  say  it  means,  after 
it  is  passed.  It  occurs  to  me,  it  is  susceptible  of  either  one  or  two 
constructions;  either  the  one  I  have  suggested,  that  it  was  neces- 
sary for  the  appellant  to  show  prejudice  affirmatively  by  the 
record,  or  else  that  it  will  be  the  duty  of  the  court  to  examine  all 
the  evidence  and  determine  for  itself  whether  or  not  the  verdict 
on  the  evidence  was  right  and  one  that  the  court  would  render 
under  the  circumstances.  In  other  words,  casting  upon  the  court 
the  duty  of  usurping  the  functions  of  the  jury  in  determining 
the  case  in  the  Supreme  Court.  Now,  either  one  or  the  other  of 
these  constructions,  it  seems  to  me,  must  be  put  ux>on  this.  So 
that  it  seems  to  me,  it  is  objectionable  for  both  reasons:  first, 
that  it  will  be  impossible  to  show  error  or  prejudice  affirmatively, 
and  secondly,  we  do  not  want  to  cast  on  the  Supreme  Court  the 
burden  of  acting  as  a  jury. 

Now,  what  we  are  entitled  to  in  the  trial  of  a  jury  case,  wheth- 
er criminal  or  civil,  is  a  verdict  of  the  jury,  not  the  judgment  of 
the  court  on  the  facts,  but  the  verdict  of  the  jury  on  the  facts, 
and  we  are  entitled  to  that,  whether  we  are  the  plaintiff  or  de- 
fendant. We  are  entitled  to  the  judgment  of  the  jury  on  the 
facts  which  are  material  and  competent  and  relevant  to  the  issue, 
and  we  are  entitled  to  the  verdict  of  the  jury  based  upon  the  law 
correctly  laid  down  by  the  court,  and  if  we  have  not  had  the 
judgment  of  the  jury  under  these  conditions,  we  haven't  had  a 
fair  trial;  we  haven't  had  that  day  in  court  to  which  we  are  en- 
titled. 

I  was  present  at  the  last  Bar  meeting  at  which  this  matter 
came  up,  when  it  was  postponed  to  this  meeting.  I  remember 
it  was  suggested  by  the  chairman  of  the  committee,  that  you 
could  tnurt;  the  jury  to  determine  whether  or  not  the  evidence 
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which  has  been  introduced  was  competent  or  materiaL  I  have 
had  some  little  experience  in  the  trial  of  jury  cases,  and  I  have 
had  occasion,  out  of  curiosity,  to  find  out  what  the  reason  for  the 
verdict  was,  sometimes  when  the  verdict  was  in  favor  of  my 
client  and  sometimes  when  it  was  against  him,  and  often  times  I 
have  discovered  that  the  verdict  was  based  upon  evidence,  some- 
thing that  went  in,  that  reaUy  had  no  important  bearing  on  the 
case.  When  a  court  has  already  said  that  evidence  is  competent, 
material,  and  relevant,  you  cannot  trust  the  jury  to  try  that 
question  over  ag;ain.  When  the  court  has  said  that  a  certain  line 
of  testimony  was  proper  and  admitted  it,  the  jury  not  only  have 
the  right,  but  it  is  their  duty  to  consider  it.  And  so  I  say,  we 
know  from  experience  that  the  verdict  of  the  jury  is  as  liable  to 
be  based  upon  evidence  which  has  no  business  in  the  case  at  all, 
as  upon  evidence  that  is  competent  or  material,  and  there  is  no 
way  of  showing  in  the  record  whether  the  admission  of  the  evi- 
dence was  prejudicial  or  not.  To  illustrate :  I  tried  a  jury  case 
up  .in  Pocahontas  County,  before  Judge  Bailey.  When  I  got 
through  with  the  evidence,  the  court  told  me  how  it  was  going 
to  instruct  the  jury.  I  sat  down  and  waited  until  the  attorney 
for  the  plaintiff  had  made  the  opening  argument,  and  then  I 
waived  my  argument  and  went  home,  because  I  felt  satisfied  that 
the  jury  under  the  instructions  of  the  court,  which  I  thought 
were  wrong,  would  have  to  bring  in  a  verdict  for  the  plaintiff. 
I  would  have  had  to  do  so  myself  if  I  had  been  on  the  jury.  But 
fortunately  for  me,  they  took  another  view  of  the  case  and 
brought  in  a  verdict  for  the  railroad  company.  K  I  had  ai^ued 
that  case,  there  would  have  been  a  verdict  for  the  plaintiff,  be- 
cause I  would  have  adopted  an  entirely  different  theory. 

Now,  if  this  statute  means,  as  I  understand  it,  that  you  must 
show  prejudice  affirmatively,  you  might  just  as  well  abandon 
jury  cases,  because  you  cannot  do  that.  If  it  means  that  the 
Supreme  Court  is  going  to  usurp  the  functions  of  the  jury  in 
determining  whether  or  not  the  verdict  was  a  just  one,  I  for  one 
do  not  want  it,  because,  notwithstanding  the  respect  I  have  for 
the  members  of  the  Supreme  Court,  and  the  judges  of  the  District 
Court  in  this  State ;  notwithstanding  the  fact  that  I  -do  not  do 
anything  but  defend  a  railroad  company,  I  would  prefer  every 
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time  the  verdict  of  a  jury  upon  the  facts  in  the  case.  I  can  get 
better  results  from  a  good,  honest  jury  of  twelve  men  than  any 
judge  I  ever  saw  anywhere.  I  am  willing  to  trust  my  facts  to 
the  jury,  if  I  can  get  evidence  that  is  competent  and  material, 
and  the  law  properly  laid  down. 

Judge  M.  J.  Wade  :  There  is  one  view  of  this  resolution  which 
I  think  has  been  overlooked  by  the  gentleman  who  has  just  spo- 
ken. We  all  realize  the  importance  of  doing  something  along 
this  line,  or  to  at  least  have  it  go  out  from  this  Association  that 
it  has  done  or  attempted  to  do  something  to  satisfy  the  demands 
of  the  people  that  there  shall  be  less  cases  disposed  of  upon  what 
we  call  technical  rules.  We  have  had  this  under  discussion  for 
some  years  and,  of  course,  our  failure  to  act  in  this  matter  is  a 
practical  admission  on  our  part  that  we  will  not  do  anything 
along  this  line. 

Now,  we  must  do  something  along  this  line  or  the  results  are 
going  to  be  disastrous.  There  is  no  use  talking,  we  cannot  shut 
our  eyes  to  the  fact  that  the  people  are  losing  confidence  in  the 
law  and  in  the  courts.  I  call  to  mind  that  a  few  weeks  ago  I  was 
trying  a  case  in  a  city  in  this  State,  where  there  was  a  strike. 
Along  about  ten  or  eleven  o'clock  at  night,  a  large  body  of  people 
assembled  at  a  certain  place  and  were  trying  to  reach  men  who 
were  strike  breakers  or  were  claimed  to  have  been  strike  breakers, 
and  they  assaulted  them  and  hurled  stones  through  the  windows. 
It  was  a  very  serious  situation.  There  were  old  men  there; 
there  were  young  men  there ;  there  were  old  women  there,  sixty 
or  seventy  years  old,  standing  around  in  that  mob.  There  were 
young  girls  there,  twelve  and  thirteen  years  of  age.  Some  of  us 
went  there  and  plead  with  these  men  to  wait  and  let  the  law  take 
its  course,  and  uniformly  the  reply  was:  *'To  hell  with  the  law; 
what  is  the  lawf  what  does  it  dof"  It  was  a  picture  of  absolute 
anarchy.  I  think  in  one  or  two  cities  in  this  State,  at  the  last 
spring  election,  there  was  a  majority  vote,  at  least  in  some  of  the 
wards,  for  the  socialist  candidates,  and  yet  perhaps  ninety-nine 
men,  perhaps  not  that  number,  but  at  least  eighty  men  out  of  a 
hundred  who  voted  for  the  socialist  ticket  were  not  socialists. 
They  do  not  believe  in  the  principles  of  socialism,  but  they  voted 
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for  the  socialist  candidate  as  a  protest  against  the  other  parties 
and  the  methods  which  exist 

So  we  might  as  well  recognize  the  fact  that  something  onght 
to  be  done.  There  are  roles  of  law  which  tie  the  hands  of  courts 
now  which  are  not  necessary  for  the  administration  of  justice. 
I  recall,  if  I  am  not  mistaken,  that  the  statute  is  still  in  force  in 
this  State  by  which  a  man  may  be  indicted  for  horse  stealing  and 
come  in  and  make  his  plea  of  not  guilty  and  be  tried  for  the 
crime — ^the  evidence  all  offered  and  the  jury  properly  instructed, 
find  the  man  guilty,  and  then  you  can  come  in  at  that  stage  of 
the  case  and  file  a  motion  in  arrest  of  judgment,  because  there 
was  some  technical  or  substantial  defect  in  the  indictment.  Any- 
thing of  that  kind  is  absolutely  without  excuse.  Any  man  who 
will  come  into  court,  represented  by  counsel,  have  an  indictment 
read,  and  make  his  plea  and  try  the  case,  ought  to  be  held  to  ac- 
cept the  form  of  the  indictment,  unless  he  demurs  at  the  proper 
time.  When  that  proceeding  has  gone  through  and  the  excite- 
ment of  the  neighborhood  has  spent  its  force,  and  the  trial  is 
ended  and  the  feeling  satisfied  that  a  just  verdict  has  been  ren- 
dered, I  want  to  say,  that  the  court  who  sits  upon  the  bench  and 
is  required,  as  he  is  now,  to  say  the  next  day,  ''I  will  have  to  set 
aside  this  verdict  and  will  have  to  re-try  this  man  again,"  I  say, 
such  a  proceeding  is  a  dangerous  one  to  every  one  of  us. 

Now,  the  discussion  has  proceeded  upon  the  theory  that  this 
proposed  resolution  is  only  for  the  guidance  of  the  Supreme 
Court.  As  I  read  it,  it  is  binding  upon  every  court.  As  the  law 
now  is — and  I  think  we  have  probably  as  high  and  intelligent  a 
class  of  men  upon  the  bench  of  the  State  as  in  any  State  in  the 
Union — ^we  all  know  from  personal  experience,  that  at  some  time 
or  other  the  District  Court  will  get  a  notion  in  his  head,  after 
the  case  is  tried,  that  the  verdict  ought  to  be  set  aside.  Under 
the  present  law  he  is  the  master  of  the  situation.  Under  the  de- 
cisions of  the  Supreme  Court,  he  may  set  aside,  for  cause  or  with- 
out cause,  at  his  absolute  discretion,  and  the  Supreme  Court  has 
almost  uniformly  said,  except  in  one  or  two  cases,  that  there  is 
vested  in  the  lower  court  a  discretion  which  they  cannot  inter- 
fere with.  This  statute  says:  "No  judgment  shall  be  set  aside 
or  reversed  or  new  trial  granted  by  any  court  of  this  State,  in 
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any  case/'  etc.  This  applies  not  only  to  the  presentation  of  the 
case  upon  appeal  to  the  Supreme  Court,  but  it  also  gpiides  the 
lower  court  and  places  a  restraint  upon  him,  so  that  his  judgment 
or  lack  of  judgment  or  mistake,  may  be  reviewed  by  the  Supreme 
Court,  and  they  can  say  whether  or  not  a  man  who  has  spent 
perhaps  more  than  he  is  getting,  through  a  five  or  six  days'  trial, 
must  again  begin  at  the  beginning  and  go  through  the  same 
process  over  again. 

So  I  believe  something  ought  to  be  done,  and  that  this  presents 
the  matter  in  as  good  a  shape  as  it  can  be  presented.  In  every 
statute  which  we  pass  along  these  lines,  you  have  to  trust  the 
Supreme  Court  for  a  sane  and  sensible  application  of  the  rule; 
and  when  counsel  talk  about  placing  the  Supreme  Court  in  the 
jury  box,  or  permitting  the  Supreme  Court  to  assume  the  place 
of  the  jury,  of  course,  I  wouldn't  for  a  moment  consider  a  propo- 
sition which  would  lead  to  that  result.  But  I  do  not  so  consider 
this  proposed  amendment  or  statute.  I  do  not  consider  that 
under  this  rule  the  Court  would  really  pass  upon  the  facts,  or 
that  the  Court  would  review  the  facts  to  determine  whether  or 
not  because  of  the  error  assigned,  discussed,  and  presented  to 
the  Court,  there  was  any  prejudice.  In  other  words,  it  will  bring 
about  simply  a  reversal  of  the  present  rule.  As  it  stands  now, 
it  is  presumed  it  was  error,  and  in  some  way  you  have  got  to 
point  out  and  satisfy  the  Court  there  was  no  error.  I  recognize 
the  fact  that  we  have  to  assume  in  the  consideration  of  a  case 
that  a  jury  has  some  common  sense  and  judgment.  In  other 
words  we  know  of  many  cases  now  where  no  man,  no  ten  or 
twelve  lawyers  or  laymen,  could  take  up  the  record  and  read  it 
through,  could  not  be  satisfied  that  a  certain  statement  which  was 
admitted  could  not  in  the  remotest  degree  have  any  bearing  upon 
that  case.  Of  course,  we  cannot  in  these  cases  absolutely  reach 
a  definite  analysis ;  we  get  to  it  the  best  we  can  in  a  practical  way. 

So,  I  say,  I  am  in  favor  of  this  rule,  particularly  because  it 
places  a  restraint  upon  the  action  of  the  District  Courts  in 
setting  aside  verdicts  which  have  been  rendered  after  a  trial  of 
days  and  weeks,  unless  there  is  a  substantial  reason  for  it.  I 
would  go  at  the  same  time  farther  and  advocate  the  adoption  of 
a  rule,  that  whenever  the  District  Court  does  set  aside  a  verdict 
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and  give  a  new  trial,  that  in  all  these  cases  the  lower  court  must 
file,  whether  he  affirms  or  rejects,  a  written  opinion,  as  they  do 
in  Pennsylyania,  so  that  the  Supreme  Court  may  see  what  the 
lower  court  decided  and  why;  so  that  the  counsel  may  show  to 
the  court  on  appeal  what  the  lower  court  did  decide.  Therefore 
I  am  in  favor  of  the  adoption  of  this  rule  and  its  application  to 
the  lower  and  higher  courts.  There  ought  to  be  a  good  and  sub- 
stantial reason  for  setting  aside  a  verdict  or  judgment  of  a  court 
which  has  been  properly  organized  and  a  substantially  fair  trial 
had. 

Judge  W.  G.  Clements:  As  I  understand  the  reading  of  this 
proposition,  it  seems  to  me  we  are  dead  wrong.  As  I  understand 
the  proposition,  in  the  trial  of  a  criminal  case,  if  the  court 
through  inadvertence  or  anything  else  should  direct  the  jury 
they  might  find  the  defendant  guilty  by  a  preponderance  of  the 
evidence,  that  on  a  motion  for  a  new  trial  the  court  could  say, 
there  has  been  no  prejudice  and  the  evidence  shows  that  he  is 
guilty,  thus  allowing  the  judge  to  pass  upon  the  law  and  the 
facts.  Or  suppose  that  the  court  should  direct  the  jury  that  the 
burden  rests  upon  the  defendant  to  show  that  he  was  acting  in 
self-defense  on  a  charge  of  murder,  and  the  court,  after  review- 
ing all  the  evidence,  on  a  motion  for  a  new  trial,  comes  to  the 
conclusion  the  fellow  is  guilty,  and  therefore  no  prejudice  has  ex- 
isted. I  hope  that  this  Association  will  not  commit  itself  to  a 
doctrine — especially  as  long  as  we  have  well-defined  rules,  which 
have  been  passed  upon  time  and  again  in  this  State-— which  will 
put  us  all  at  sea  when  it  comes  to  the  practice  of  law. 

Major  John  F.  Lacey:  I  always  listen  with  great  pleasure 
to  my  friend.  Judge  Wade.  He  is  a  man  in  the  habit  of  getting 
his  verdicts  and  does  not  like  to  have  them  disturbed.  Now,  if 
the  court  is  required  to  find,  no  diflEerence  how  grave  the  error 
was  in  a  given  case,  that  is  committed  by  the  court,  that  that 
error  was  prejudicial,  and  the  presumption  is  that  it  wasn't,  we 
have  an  entire  reversal  of  our  theory  of  the  trial  of  cases;  and 
the  Judge's  suggestion  that  because  a  mob  of  old  women  and 
young  women  and  old  men  and  young  men  were  saying  **To 
hell  with  the  law"  is  a  reason  lawyers  should  set  up  the  cry. 
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otherwise  the  mob  might  get  ahead  of  us  and  make  it  worse  than 
we  would  decide  to  make  it — as  for  me,  I  say,  *'To  heU  with  the 
mob!'' 

Let  me  illustrate  what  I  think  the  proposed  plan  will  lead  to. 
We  enter  into  the  trial  of  a  case,  and  the  court  starts  out  with 
an  absolutely  erroneous  theory  of  the  law,  and  he  allows  the 
evidence  to  run  for  two  days  along  certain  lines,  and  then  con- 
cludes, and  rightly  concludes,  that  he  was  wrong,  and  he  turns 
to  the  jury,  and  says:  ''Gentlemen,  the  evidence  taken  the  last 
two  days  is  withdrawn  from  your  consideration'';  the  jury  goes 
out,  it  is  withdrawn,  but  they  decide  the  case  on  it  all  the  same. 
We  have  all  been  through  that  sort  of  an  experience,  perhaps  not 
so  aggravated  as  I  suggest,  but  we  know  error  without  prejudice 
is  error  that  is  committed  when  prejudicial  evidence  is  ad- 
mitted and  afterwards  withdrawn,  and  it  is  very  much  like  with- 
drawing a  red  hot  poker  from  your  leg,  but  there  is  a  scar  there. 

Now,  the  proposition  is,  that  in  the  Supreme  Court  error  will 
be  presumed  not  to  hurt — ^the  poker  has  been  withdrawn — ^there 
is  to  be  no  scar  there ;  it  is  error  without  prejudice,  and  that  very 
error  must  be  shown  to  have  hurt  somebody  before  the  courts  can 
interfere.  We  are  losing  sight  of  the  real  trouble.  Error  ought 
to  be  presumed  to  be  prejudicial  and  yet,  in  view  of  the  whole 
case,  it  appears  not  and  a  new  trial  ought  not  to  be  granted. 
Under  the  rules  we  have  now,  errors  that  do  not  affect  the  sub- 
stantial rights  of  the  parties  may  be  disregarded.  The  real  trou- 
ble in  Iowa  is  this :  we  have  adopted  thie  rule  of  having  written 
instructions,  so  that  counsel  can  go  to  their  office  after  the  case 
is  decided  and  parse  them  and  study  them  and  seek  for  error  and 
come  in  with  postmortem  ideas  and  get  a  new  trial.  Another 
still  worse  feature  is,  that  we  have  a  short  hand  reporter  sit 
down  and  take  everything  that  is  said.  The  court  says,  every 
ruling  I  make  is  to  be  deemed  excepted  to.  Then  you  have  a 
transcript  made  out  to  present  to  the  Supreme  Court,  a  hodge- 
I>odge  in  which  error  may  be  found,  and  which  did  not  strike 
anybody  at  the  time ;  it  had  to  be  dug  up  out  of  the  transcript, 
and  we  have  made  it  so  easy  to  present  error  in  the  appellate 
court  that  we  are  now  shocked  at  the  effects  of  it.  The  remedy 
ought  to  be  different.    We  ought  to  require  that  a  question  that 
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is  going  to  be  raised  in  the  Supreme  Court  should  be  squarely 
presented. 

I  think  the  last  suggestion  Judge  Wade  made,  that  the  District 
Judges  should  be  made  to  say  why,  is  a  much  better  remedy  than 
the  idea  that  error  shall  be  presumed  to  be  innocent.  What  is 
the  court  for?  To  decide  a  case  right;  to  give  to  the  jury  the 
correct  law.  Now  little  errors  committed  that  are  clearly  un- 
prejudicial  today,  will  not  reverse  a  case;  but  to  say  no  differ- 
ence how  big  an  error  is  in  the  case,  that  the  case  shall  not  be 
reversed  unless  the  appellate  court  shall  determine,  in  the  light 
of  the  whole  case,  that  the  man  below  who  has  appealed  it  did  not 
get  substantial  justice,  is  to  reverse  the  entire  practice  in  Iowa. 
We  had  better  adopt  the  rules  of  the  Federal  Court  as  to  making 
exceptions  and  give  the  court  a  chance  to  rule  upon  it,  and  taking 
nothing  to  the  appellate  court  except  what  the  court  below  de- 
cided. 

Of  course,  we  cannot  satisfy  all  the  people.  We  don't  want  to. 
Somebody  will  always  criticise  the  law.  No  one  ever  felt  the 
halter  draw  with  a  good  notion  of  the  law.  The  Judge's  client 
or  mine  who  is  acquitted  usually  goes  hence  without  a  day  and 
is  left  to  God's  future  mercy.  I  have  a  case  in  mind,  in  this 
court,  in  which  the  defendant,  an  alleged  murderer,  whom  I  felt 
was  innocent,  was  acquitted,  and  a  mob  of  nice  old  ladies  and 
young  ladies  and  the  best  citizens  of  the  city  took  him  down  to 
the  school  house,  gave  him  a  fair  and  impartial  trial,  put  him  on 
a  sled,  took  him  out  to  the  scene  and  hung  him.  Now,  that  may 
be  held  up  as  a  reason  why  we  should  amend  the  law.  The  men 
that  helped  to  commit  the  murder — ^hang  the  man — were  well 
known,  but  we  never  could  get  a  grand  jury  to  indict  them.  Pub- 
lic sentiment  was  against  this  man  and  he  was  a  bad  man.  There 
was  one  thing,  they  all  rejoiced  in,  that  he  was  dead  after  it  was 
over. 

But  it  seems  to  me,  the  Bar  Association  is  the  last  association 
that  should  get  stampeded  with  the  cry  that  a  mob  will  not  ap- 
prove of  what  we  do  in  the  matter  of  radical  changes  of  the  laws 
of  Iowa. 

Judge  J.  J.  Clark:  I  think  we  ought  to  look  at  this  matter 
calmly.    I  gave  my  reason,  as  one  of  the  members  of  this  com- 
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mittee,  as  to  the  adoption  of  this  resolution,  because  I  thought 
that  proper  reforms  ought  to  come  from  the  bar  rather  than  from 
the  mob,  knowing,  as  Judge  Wade  suggested,  they  would  come 
ultimately  from  the  people  or  laymen,  if  they  did  not  come  from 
the  bar.  I  think  that  the  President  of  the  United  States,  and 
the  Ex-President  of  the  United  States,  and  some  of  the  gentle- 
men whom  Justice  Deemer  has  mentioned,  are  not  members  of 
the  mob,  and  are  not  members  of  a  radical  class  who  would  reyo- 
lutionize  society  but  who  really  are  in  favor  of  advanced  thoughts 
and  methods  in  use  in  science  and  in  every  other  department  of 
life.  The  ministry  and  the  law  are  about  the  slowest  to  reform. 
You  can  hardly  change  a  man's  religion;  iniquity  is  what  he 
stands  on.  When  a  man  makes  up  his  mind  that  he  knows  what 
(Jod's  eternal  laws  are,  you  can't  change  him  until  you  change 
€k>d.  I  do  not  think  we  are  beyond  reform  as  a  legal  fraternity. 
I  do  not  think  any  rule  of  practice  or  rule  of  law  is  so  well  tried 
by  experience,  that  it  would  not  be  justifiable  to  look  into  it  and 
reform  it,  if  possible.  All  that  any  man  is  entitled  to  is  one  fair 
trial  before  a  fair-minded  jury.  If  he  can  get  a  trial  of  his  sub- 
stantial rights  before  a  fair-minded  jury  once,  he  ought  to  be 
satisfied.  That  is  the  object  of  the  law,  to  get  at  the  real  merits 
of  the  case.  There  is  a  tendency  among  the  bar  and  lawyers  to 
feel  that  they  must  have  properly  tried  every  right  and  principle 
involved,  and  having  only  recently  emerged  from  the  trial  of 
cases  to  the  other  view  of  things,  I  feel  that  I  have  somewhat  of 
an  unprejudiced  view,  although  I  may  have  that  same  sort  of 
self-interest  that  the  lower  courts  may  have  in  being  reversed. 
I  do  not  object  to  being  reversed  whenever  I  have  committed  a 
real  error.  If  a  judge  of  the  lower  court  has  committed  a  serious 
blunder  and  a  man's  rights  are  prejudiced,  he  ought  not  to  ob- 
ject to  being  reversed. 

But  this  is  a  mild  resolution.  Judge  Wade  has  well  said  that 
it  only  changes  the  rule  that  error  is  presumed,  after  every  op- 
portunity has  been  given  a  man  to  present  every  witness  and 
every  phase  of  the  case  that  he  properly  can.  This  does  not  say 
that  for  every  blunder  a  judge  has  committed  the  court  shall 
have  the  right  to  refuse  a  new  trial.  The  members  who  have  dis- 
cussed this  seem  to  go  upon  the  theory  that  this  is  intended  that 
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the  Supreme  Court  or  the  lower  court  shall  correct  it,  whatever 
the  mistake,  however  great.  Referring  to  the  criminal  case  in 
respect  to  the  "preponderance*'  of  the  evidence,  would  any  Su- 
preme Court  say  that  wouldn't  prejudice  the  substantial  rights 
of  the  defendant  f  It  is  an  imputation  on  the  wisdom  of  the 
lower  or  higher  court  to  say,  after  such  a  blunder  as  that,  it 
would  not  be  corrected.  It  is  simply  put  up  to  the  Supreme 
Court  to  say  whether  the  jury  was  influenced  by  that  mistake  of 
the  lower  court.  That  misdirection  that  the  lower  court  has 
given,  would  it  have  influenced  the  lower  court  himself  if  he  had 
sat  there  and  tried  that  case  upon  that  evidence  f  Would  it  have 
made  any  difference,  in  all  probability,  with  the  jury  if  that 
mistake  had  not  been  committed  f 

Here  is  a  case  of  cumulative  evidence.  Beforehand  the  court 
can,  if  he  chooses,  on  any  point  limit  the  number  of  witnesses. 
But  supposing  he  forgets  to  limit  the  number,  and  they  have  had 
seven  witnesses,  and  the  eighth  witness  comes  on  the  stand,  and 
he  is  asked  a  proper  question  and  the  objection  is  sustained  to  it, 
and  it  is  material  evidence — seven  other  witnesses  having  testi- 
fied on  the  same  point,  ought  not  the  lower  court  to  have  power 
to  say,  and  should  not  the  Supreme  Court  say,  that  wouldn't 
have  made  any  difference  in  the  verdict;  the  evidence  is  amply 
sufficient  and  the  parties  have  had  a  fair  trialf  Are  you  law- 
yers and  judges  going  to  be  so  foolish  and  so  technical,  when  the 
reason  of  every  common  man  says  that  that  man  has  been  tried 
and  found  guilty,  as  to  say  he  must  have  a  new  trial,  when  half 
the  witnesses  are  dead,  and  others  are  beyond  the  scene,  and  there 
is  no  chance  of  giving  the  case  proper  consideration,  and  the  law 
shall  have  lost  its  whole  object  to  protect  society!  The  sword 
cuts  both  ways.  Let  these  gentlemen  who  are  in  the  habit  of  de- 
fending men  for  crimes  not  forget  that  this  is  a  two-edged  sword; 
that  it  is  just  as  likely  to  preserve  their  rights  as  it  is  to  destroy 
them.  The  case  goes  before  a  court  of  last  resort,  and  that  court 
is  to  give  the  case  fair  consideration  and  its  best  judgment.  We 
ought  to  respect  its  judgment  and  not  so  bind  it  with  rules  of  law 
that  it  cannot  administer  justice,  even  when  in  its  deepest  con- 
viction it  knows  one  just  trial  has  been  had  and  justice  has  been 
administered  between  man  and  man.    It  seems  to  me  we  must,  as 
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an  Association,  as  a  legal  profession,  both  bench  and  bar,  get  to 
the  thought  that  we  must  get  out  of  the  ruts  we  have  been  run- 
ning in  and  not  become  antiquated,  and  be  ready  for  all  reason- 
able reform,  and  not  sit  back  and  fall  in  when  we  have  to.  How 
are  we  going  to  show  prejudice  in  the  record.  The  record  itself 
will  show  it.  The  Supreme  Court  looks  it  all  over  and  it  says, 
after  looking  over  the  whole  record,  whether  that  error  is  suf- 
ficient to  have  made  any  difference  in  the  verdict. 

J.  H.  McCoNLOGUE :  I  am  opposed  to  this  amendment  and  base 
it  upon  a  knowledge  of  history  and  government — ^that  the  apos- 
tle of  liberty  were  always  technical.  Thomas  Jefferson  was  the 
most  technical  man  of  his  day.  Abraham  Lincoln  was  a  technical 
man.  They  were  technical  in  the  preservation  of  the  individual 
rights  of  the  citizen.  The  danger  that  confronts  us  today  is  the 
belief  of  the  people  that  we  are  gradually  taking  away  from  them 
their  rights  and  centralizing  authority;  that  we  are  placing  in 
the  hands  of  the  courts  the  adjudication  and  adjustment  of  in- 
dividual rights  that  belong  to  the  people  and  their  representa- 
tives, which  is  the  jury. 

I  am  not  willing  to  take  the  statement  of  an  Ex-President  who 
pronounced  words  against  the  judiciary  of  this  country  that  were 
unworthy  of  even  the  mob.  I  am  not  willing  to  take  the  state- 
ment of  a  public  man  who  charges  that  the  President  of  the 
United  States  was  packing  the  present  Supreme  Court  in  order 
to  get  a  decision  upon  the  great  cases  that  have  been  recently 
tried.  Bight  is  right,  and  justice  is  justice.  There  is  no  change 
in  it;  it  is  right  today  and  it  will  be  right  during  all  the  years 
to  come. 

The  jury,  in  my  opinion,  was  selected  to  preserve  the  rights  of 
the  individual.  If  you  take  that  way  from  the  jury  and  place  it 
with  the  court,  you  are  depriving  the  American  citizen  of  the 
greatest  right  that  he  enjoys  under  the  Constitution.  Compari- 
son has  been  made  of  the  Thaw  and  Crippen  cases.  Poor  Thaw, 
he  is  suffering  more  than  Crippen  can  possibly  suffer,  wherever 
he  is,  and  I  am  here  to  say  our  court  was  right  in  preserving  the 
life  of  Thaw,  and  I  am  not  so  sure  of  the  course  of  procedure  in 
the  Crippen  case. 

It  was  the  throwing  over  of  right  that  made  the  French  Revo- 


Digitized  by  CjOOQIC 


140  SEVENTEENTH  ANNUAL  MEETING 

lution  possible ;  it  was  because  of  the  centralizing  of  power  and 
the  taking  away  from  the  people  their  rights  that  has  made  all 
revolutions  possible.  As  you  study  the  philosophy  of  history  and 
study  the  growth  of  government,  you  can  reach  no  other  con- 
clusion than  that  the  safety  of  our  institutions  rests  in  the  fact 
that  a  man  when  he  is  brought  into  a  tribunal  of  justice  must 
be  most  sacredly  guarded  in  all  the  rights  given  him  by  the  Cre- 
ator and  the  government  under  which  he  lives.  It  is  not  in- 
cumbent upon  the  defendant  to  furnish  proof  against  himself; 
it  is  not  incumbent  upon  the  defendant  to  inform  the  prosecutors 
that  they  have  not  demanded  of  him  the  statement  as  to  whether 
he  was  guilty  or  not.  The  defendant  is  to  be  fairly,  honestly, 
and  fearlessly  defended  and  protected  in  his  rights. 

Take  the  great  Plunket  case — a  man  taken  from  his  native 
home,  the  home  of  the  ancestors  of  Judge  Wade  and  myself,  and 
tried  in  England  by  a  jury  of  his  peers.  In  view  of  the  whole 
record  they  trampled  at  that  time  upon  the  rights  of  the  people. 
Yet,  it  is  said,  he  had  a  fair  trial,  and  he  answered  with  his  life. 
Don't  tell  me,  who  has  studied  the  history  of  England  and  her 
dependencies,  and  the  growth  of  her  government  and  laws,  that 
you  are  doing  your  duty  when  you  are  listening  to  the  cry  of  the 
mob.  It  is  the  cry  of  justice,  the  Goddess  of  Truth,  that  should 
guide  us,  and  not  a  clamoring  mob  outside.  We  ought  to  be  too 
big  in  our  comprehension  of  human  rights  to  say  that  the  people 
are  demanding  a  change  in  the  individual  rights  of  the  citizen; 
we,  as  lawyers  are  too  big  in  our  comprehension  of  human  rights 
to  say  that  they  should  be  frittered  away  by  the  cry  of  the  mob. 

At  this  time  the  Nominating  Committee  made  its  report  as 
follows  ; 

Report  op  the  Nominating  Committee 

For  President,  C.  G.  Saunders,  Council  Blufb. 
Vice  President,  H.  E.  Deemer,  Red  Oak. 
Secretary,  H.  C.  Horack,  Iowa  City. 
Treasurer,  Frank  T.  Nash,  Oskaloosa. 
Librarian,  A.  J.  Small,  Des  Moines. 

Upon  motion  duly  made  the  Secretary  was  instructed  to  cast 
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the  ballot  of  the  Aasociation  for  the  respective  nominees,  which 
was  accordingly  done. 

The  President:  We  will  proceed  with  the  discussion  of  the 
first  recommendation  of  the  Committee  on  Law  Reform. 

Justice  Emun  McGlain:  I  was  in  no  hurry  to  get  into  this 
discussion,  for  the  reason  that  I  haven't  any  very  strong  pre- 
disposition one  way  or  the  other  on  this  recommendation.  I  do 
not  know  that  I  shall  vote  for  it  or  against  it.  That  is  not,  as  it 
seems  to  me,  the  important  thing  just  now.  It  occurs  to  me,  the 
important  thing  just  now  is,  if  we  reach  a  conclusion,  which  I 
hope  we  may  reach  after  so  long  a  pendency  of  this  proposition, 
that  we  shall  reach  it  as  a  result  of  a  rather  independent  con- 
ception of  what  is  involved  in  the  proposed  reform. 

Let  me  suggest  to  begin  with,  that  I  am  not  at  all  agitated  or 
excited  about  the  necessity  for  reform.  I  think  it  is  well  to  re- 
form, if  there  is  any  reform  needed;  I  have  no  anxiety  about  go- 
ing through  the  motions  of  reform,  if  there  isn't  any  needed, 
even  if  the  reform  is  from  some  point  of  view  desirable.  Never- 
theless, if  on  the  whole  it  is  of  doubtful  utility,  my  bent  of  mind 
is  to  let  it  alone.  Experiments  are  often  dangerous.  I  think  in 
our  whole  public  system  we  are  more  in  danger  of  losing  what 
has  been  achieved  by  long  and  careful  building  up,  than  we  are 
in  danger  of  losing  some  blessing  we  did  not  quite  estimate,  but 
think  it  is  just  beyond  our  reach. 

The  difficulties  that  occur  to  me,  or  rather  the  things  that 
ought  to  be  considered,  are  perhaps  two.  One  is,  that  it  changes 
the  relation  of  the  court  and  jury  to  the  trial  of  a  case.  I  am  no 
great  stickler  for  jury  trials;  we  may  be  just  as  well  off  without 
a  jury,  but  I  know  this  Association  does  not  intend  to  abolish 
jury  trials.  It  may  be  that  we  would  be  better  off  if  the  judge 
exercised  a  larger  function  in  determining  the  result  of  a  case. 
That  I  do  not  care  to  discuss  now.  But  that  has  not  been  the 
spirit  of  our  judicial  system  in  this  State.  I  do  not  understand 
it  is  intended  now  to  give  knowingly  to  the  judge  or  the  appellate 
court  a  larger  function  in  determining  the  results  of  a  case  than 
it  now  has. 

So  that  we  come  down  to  this  proposition :  that  the  relation  of 
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the  court  and  the  jury  to  the  case  is  to  be  essentially  modified  by 
this  change.  It  will  not  do  to  say,  as  some  have  said  here:  ''Oh, 
well,  it  just  gives  the  Supreme  CSourt  an  opportunity  to  ignore 
errors  that  were  evidently  not  prejudicial. ' '  It  doesn  't  mean  that ; 
that  is  the  law  now.  Don't  misunderstand  me.  I  know  perfectly 
well,  we  can  stand  up  here  on  two  sides  of  that  question,  or  rather 
you  can ;  I  am  not  standing  on  either  side  of  it.  On  each  side  of 
the  question  you  can  cite  illustrations  by  the  hour;  of  cases  not 
only  where  technicality  has  defeated  justice,  but  on  the  other 
hand,  where  the  court  has  over-ridden  the  functions  of  the  jury 
and  attempted  to  decide  the  case.  We  have  got  to  be  a  little 
broader  than  that,  because  you  cannot  catalog  illustrations,  nor 
prove  anything  one  way  or  the  other  by  the  results  in  particular 
cases. 

Let  me  say  a  word  here  about  the  criminal  law.  Most  of  the 
objections  made  by  the  current  literature  of  the  country,  and  by 
the  men  who  are  condemining  the  laxity  of  the  courts  in  the  ad- 
ministration of  the  criminal  law,  do  not  apply  to  this  State.  The 
other  day  I  heard  a  discussion  about  reforms  in  law.  The  gentle- 
men were  talking  about  things  absolutely  foreign  to  us.  They 
were  talking  about  diflBculties  they  were  settling  by  the  Code  of 
1881,  and  I  object  to  having  our  judicial  system  put  down  as  an 
illustration  by  what  may  have  been  done  in  Illinois,  New  York, 
or  Missouri.  I  do  not  think  those  illustrations  are  fair.  I  do  not 
think  that  is  the  situation  with  respect  to  the  administration  of 
the  criminal  law  in  Iowa. 

I  think  we  ought  not  in  this  discussion  to  concern  ourselves 
too  much  about  personal  damage  suits  or  personal  injury  cases. 
I  think  we  are  apt  to  overemphasize  any  particular  line  of  cases, 
as  though  our  adoption  or  rejection  of  this  radical  provision  was 
to  be  determined  by  how  it  would  affect  some  particular  class  of 
cases.  No  one  class  of  cases  is  large  enough  to  dictate  the  whole 
policy  of  our  system.  So  let  us  leave  out  these  illustrations  and 
take  the  classes  of  cases  out  of  consideration.  If  we  want  to  make 
reforms  in  the  criminal  law,  let  us  make  them,  and  the  one  Judge 
Wade  suggested  here  is  so  manifestly  a  just  one,  from  my  point 
of  view,  that  I  cannot  see  why  our  Bar  Association  has  not  adopt- 
ed it  years  ago. 
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The  first  proposition  I  want  to  saggest,  is  that  the  relations  of 
the  jury  and  the  court  must  inevitably  be  changed  by  this  pro- 
posed measure.  Let  us  confine  ourselves  to  the  trial  judge,  as 
this  is  applicable  to  the  trial  of  cases,  as  well  as  cases  on  appeal. 
Suppose  the  trial  judge  has  erroneously  admitted  evidence  and 
he  becomes  convinced  of  that.  Now,  it  would  take  a  long  time 
to  convince  me  that  he  can  do  anything  in  that  case,  to  preserve 
to  the  defendant  the  right  of  trial  by  jury,  except  to  grant  a  new 
trial.  I  can  imagine  that  it  is  possible  he  might  say,  that  the 
evidence  was  so  very  immaterial  anyway,  and  the  objection  to  it 
80  very  technical,  that  it  couldn't  add  anything  to  the  result  of 
the  case.  But  this  is  not  confined  to  that  kind  of  a  case ;  it  ap- 
plies to  all  cases.  It  puts  on  the  trial  judge  the  burden  of  mak- 
ing up  his  mind  as  a  substitute  for  the  jury,  whether  the  jury 
would  have  reached  the  same  conclusion  if  that  evidence  had  not 
been  admitted ;  and  vice  versa,  if  he  rejects  the  evidence,  he  has 
determined  what  the  effect  to  the  jury  would  have  been  of  that 
evidence  if  it  had  been  admitted.  As  to  the  instructions,  he 
would  have  to  be  advised  whether  the  jury  would  have  taken  the 
same  view  of  the  evidence,  had  the  error  not  been  committed,  a 
thing  which  I  fear  is  difiScult  to  do. 

Now,  to  apply  it  to  the  appellate  court,  I  see  no  constitutional 
difficulty,  but  I  do  see  a  practical  difficulty.  Of  course,  the  right 
of  appeal  can  be  entirely  denied  or  limited,  and  no  party  in  the 
case  can  complain  on  constitutional  grounds.  But  when  you 
come  to  apply  it  in  the  appellate  court,  you  reach  another  dif- 
ficulty which  is  still  more  serious,  to  my  mind,  unless  you  en- 
tirely want  to  change  the  functions  of  the  appellate  court  and 
change  the  nature  of  its  procedure,  and  that  is  this :  the  practice 
now  is  sanctioned  by  statute — ^perhaps  by  statute  in  fact,  and 
sanctioned  by  long  usage — ^that  the  man  who  complains  of  an  er- 
ror, presents  only  so  much  in  the  record  as  is  necessary  to  enable 
him  to  determine  whether  there  was  error  or  not,  and  so  much 
of  the  evidence  to  show  that  the  instruction  was  erroneous,  as 
applicable  to  the  error;  so  much  of  the  record  to  show  that  the 
evidence  rejected  was  material  to  some  issue  in  the  case,  either 
of  law  or  fact.  So  you  have  a  practice  well  established  in  ac- 
cordance with  the  judicial  basis,  as  it  has  been  administered  in 
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this  State  for  a  long  time,  hy  which  the  appellant  does  not  and 
ought  not  to  put  into  his  record  any  more  of  the  case  than  is 
necessary  to  enable  the  court  to  pass  upon  questions  of  law  pre- 
sented by  the  appellant.  He  stops  there,  and  it  is  extremely 
convenient  that  he  should  stop  there  in  the  administration  of  the 
business  of  the  trial  and  presentation  of  cases. 

Now,  I  cannot  help  but  think  this  change  proposed  here 
changes  the  whole  rule,  because  the  appellant  comes  up  with  his 
record  and  says,  here  was  error,  and  presents  the  evidence  show- 
ing it  was  error,  and  the  court  finds  it  to  be  so ;  and  then  accord- 
ing to  this  proposition,  the  court  proceeds  to  say  whether  under 
the  whole  record  in  the  case — and  now  by  the  whole  record  is 
meant  something  else,  is  meant  the  whole  trial  of  that  case,  the 
whole  case  as  it  went*  to  the  jury,  and  as  it  was  before  the  trial 
judge, — ^now  then,  by  this  proposition  the  Supreme  Court  is  re- 
quired to  determine  whether  under  the  whole  record,  as  it  was 
tried  by  the  jury  in  the  lower  court,  that  error  was  prejudicial. 

James  0.  Crosby:  Could  not  that  be  done  under  the  statute 
as  it  is — Section  3601 1 

Justice  MgClain:  I  think  not.  Section  3601  evidently  does 
not  contemplate  a  review  of  the  whole  procedure  of  the  lower 
court.  What  I  am  contending  for  here  is  that  this  proposition 
radically  changes  the  method  of  practice.  I  do  not  care  whether 
the  practice  might  have  been  this  way  or  not. 

Mr.  Crosby:  Then  isn't  that  to  save  the  Supreme  Court  the 
diflBculty  of  reversing? 

Justice  McClain  :  I  won't  deny  that  will  be  so.  I  will  simply 
say  that  has  not  been  the  practice  of  the  attorneys  or  courts,  to 
attempt  to  review  the  whole  procedure  of  the  trial  court  for  the 
purpose  of  determining  whether  the  error  is  prejudicial  or  not. 

Now,  the  result  is,  that  every  appellant  coming  into  the  Su- 
preme Court  with  a  contention  of  error,  will  be  absolutely 
obliged  to  present  to  the  Supreme  Court  every  consideration 
which  could  have  justified  the  jury  and  the  judge  in  the  lower 
court  in  reaching  the  same  conclusion,  had  no  such  error  been 
committed.  That  is  a  radical  change  in  the  method  of  practice 
in  this  State.    It  is  one  which  I  think  is  fraught  with  serious 
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difficnity,  not  only  to  the  lawyers  in  trying  to  get  into  the  record 
everything  which  the  jury  and  lower  judge  could  have  consid- 
ered ;  but  it  is  fraught  with  the  greater  difSculty  imposed  on  the 
appellate  court,  of  substituting  itself  for  the  jury  and  the  lower 
court  with  reference  to  the  bearing  in  that  court  the  particular 
ruling  had. 

Just  one  consideration  further :  One  of  the  arguments  for  jury 
trials, — ^and  I  have  always  thought  it  a  potent  argument — ^is  that 
it  relieves  the  court  itself.  Our  whole  system  of  government  is 
built  up  on  the  theory  of  great  respect  for  the  court,  and  we  have 
achieved  it  in  a  wonderful  degree  in  this  country.  Notwith- 
standing what  my  friend  Wade  suggested,  I  think  the  great 
body  of  the  people  are  not  dissatisfied  with  the  workings  of  our 
judicial  system.  I  strongly  dissent  from  any  such  assumption. 
From  the  time  of  Jack  Cade  down  to  the  present  time,  there 
have  been  mobs ;  but  it  has  not  prevented  the  law  from  continu- 
ing to  grow  and  to  be  administered,  and  to  have  the  respect  of 
the  public  generally.  I  am  inclined  to  think,  when  it  comes  to 
making  comparisons — ^and  I  see  some  of  the  members  of  the 
Legislature  here,  and  I  address  my  remarks  to  them — ^that  the 
decisions  of  the  court  are  treated  with  more  deference,  and  their 
proceedings  regarded  with  more  dignity,  propriety,  and  worth 
than  the  proceedings  of  the  Legislature. 

One  of  the  great  advantages  of  the  jury  trial  is  that  it  removes 
from  the  judge  and  the  appellate  court  the  problem  that  always 
attaches,  more  or  less,  one  way  or  another,  to  the  results  of 
judicial  trials,  and  the  abuse  of  the  jury  in  a  particular  case  does 
not  undermine  our  system  of  government.  The  jury  takes  that 
responsibility,  if  we  should  once  in  a  while  have  a  bad  jury,  we 
are  content  to  know  we  will  not  have  them  very  long.  So  I  think 
it  is  a  safeguard  to  the  court  that  it  is  relieved  from  the  obliga- 
tion of  deciding  important  questions  of  fact.  I  would  still  like 
to  see  the  courts  free  from  that  difSculty ;  but  if  this  change  is 
made,  I  cannot  see  how  they  can  avoid  that  responsibility.  I 
cannot  see  how  they  can  avoid  reviewing  the  whole  trial  of  the 
case.  The  appellant  must  present  the  whole  case,  everything 
that  he  relied  on,  and  the  court  must  review  it — ^and  you  lawyers 
are  always  solicitous  about  having  every  proposition  in  your 
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brief,  that  I  do  not  see  how  a  judge  of  the  Supreme  Courts  writ- 
ing an  opinion,  can  avoid  writing  about  the  whole  case  and  every- 
thing that  had  any  bearing  on  the  final  result  in  the  lower  court 

The  last  suggestion  is,  that  this  will  impose  a  burden  on  the 
appellate  court  which  no  appellate  court  in  this  country,  as  now 
constituted,  can  possibly  faithfully  discharge.  It  is  not  a  ques- 
tion of  a  few  cases,  but  it  is  a  question  of  an  independent  and 
different  kind  of  investigation  than  that  which  it  now  makes, 
one  which  I  fear  it  is  not  competent  to  make,  because  it  has  only 
a  printed  record,  and  I  am  sure  it  is  one  it  will  find  very  onerous 
in  the  discharge  of  its  functions. 

Now,  if  the  Legislature  thinks  it  can  so  enlarge  the  Supreme 
Court  that  it  can  discharge  such  functions,  it  will  not  appeal  to 
me  as  in  any  way  constitutionally  wrong  to  do  so ;  but  I  question 
the  expediency  of  any  such  change  under  our  present  method. 
I  wonder  if  we  will  get  such  an  improvement  in  the  size  of  the 
court  and  in  the  method  of  presenting  cases,  that  we  can  impose 
upon  the  appellate  courts  that  additional  burden. 

Now,  if  the  reform  is  so  desirable  that  a  majority  of  this  Asso- 
ciation is  in  favor  of  it,  I  am  not  opposed  to  it.  I  am  rather 
presenting  these  facts  for  the  purpose  of  getting  an  intelligent 
consideration  of  the  question,  so  that  when  you  will  get  your  re- 
form, it  will  actually  work. 

Judge  W.  R.  Lewis  :  I  just  want  to  say  that  I  am  opposed  to 
the  proposition  which  is  under  discussion.  I  want  the  rule  to 
remain  as  nearly  as  I  understand  the  present  statute  provides, 
and  let  justice  be  enforced  without  any  change  as  contained  in 
this  proposition  No.  I.  I  have  made  my  argument  every  year  it 
has  been  presented,  and  I  do  not  intend  to  take  up  any  time  now, 
and  I  do  not  want  to  make  any  mistake  about  it.  I  want  to  be 
recorded  as  against  the  proposition ;  I  shall  vote  against  it. 

F.  F.  Dawley  :  It  seems  to  me  the  sole  question  is,  not  whether 
the  people  think  there  is  a  defect  in  the  law  and  practice  which 
ought  to  be  remedied,  but  whether  there  is  one,  in  our  judgment, 
before  we  pass  upon  this  question. 

Referring  to  the  situation  as  to  the  trial  courts,  I  want  to  refer 
to  the  statute  granting  new  trials,  which,  as  I  remember,  pro- 
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Tides  that  the  trial  judge  shall  grant,  or  may  grant,  a  new  trial 
for  error  occurring  at  the  trial  which  has  affected  the  substantial 
rights  of  the  defeated  party.  Now,  the  trial  judge  has  all  the, 
power  and  all  the  authority  necessary  for  him  to  have,  so  far  as 
the  lower  court  is  concerned,  to  correct  errors.  If  he  does  not 
do  it,  it  is  his  fault.  I  think  we  all  of  us  appear  just  as  fre- 
quently in  the  Supreme  Court  for  the  appellant  as  we  do  for  the 
appellee.  This  proposed  change — ^and  I  do  not  mean  that  it  was 
intended  as  such — will  operate  as  a  law  for  the  protection  and 
benefit  of  appellees.  The  Supreme  Court  has  time  and  again 
said,  and  they  said  it  before  the  Fortieth  Iowa,  in  the  Dewey 
case  and  the  Johnson  case,  and  later  cases,  that  the  trial  courts 
did  not  exercise  their  full  function  and  powers  to  the  extent  that 
they  should,  when  their  superior  judgment  shows  that  the  jury 
committed  error,  and  I  believe  the  District  Judges  will  agree 
with  me  when  I  say  they  know  of  more  unjust  verdicts  that  have 
been  allowed  to  stand  with  error  in  the  record,  than  they  know 
of  just  verdicts  that  have  been  set  aside  on  technicalities.  The 
proposed  change  then  will  really  have  no  effect  on  the  trial 
courts,  because  they  have  that  power  already. 

With  respect  to  requiring  the  trial  judge  to  say  upon  what 
particular  point  he  grants  a  new  trial,  so  that  the  appellant  may 
have  his  remedy,  if  it  has  been  upon  a  question  of  law,  I  may 
say,  that  it  may  be  that  a  lawyer  who  has  spent  thirty  years  at 
the  trial  table  looks  at  questions  with  a  more  partial  view  than 
such  men  like  President  Taft  and  Judge  Brewer,  who  have  spent 
their  lives  upon  the  bench ;  but  in  my  experience  I  have  known 
of  District  Judges  granting  new  trials  upon  purely  questions  of 
law,  and  when  asked  by  the  party  who  had  obtained  the  verdict 
to  make  a  record  showing  that  his  ruling  is  based  upon  such 
facts,  will  say,  we  will  just  enter  a  general  order  sustaining  the 
motion.  So  I  think  Judge  Wade's  suggestion  would  be  a  good 
one  in  that  respect.  There  might  be  another  suggestion — I  do 
not  know  whether  it'is  at  all  practical — ^that  the  trial  judges  be 
required  or  authorized  to  submit  their  proposed  charge  to  the 
attorneys  for  both  sides  before  it  is  read  to  the  jury,  so  that  these 
purely  errors  of  oversight  would  not  occur,  and  that  the  practice 
might  conform  more  nearly  to  that  of  the  Federal  Court.     I 


Digitized  by  CjOOQIC 


148  SEVENTEENTH  ANNUAL  MEETING 

think  there  should  be  greater  liberty  on  the  part  of  the  trial 
judge  in  dealing  with  the  jury  in  respect  to  the  evidence  in  the 
case.  They  often  need  some  light  the  court  could  give  them  and 
they  go  wrong  because  they  do  not  get  it.  In  the  Federal  Court, 
the  trial  judge  may  comment  on  the  evidence,  provided  he 
couples  it  with  the  statement:  ''nevertheless,  gentlemen,  you  are 
the  judges  of  the  credibility  of  these  witnesses".  I  do  not  think 
there  is  any  danger  of  a  trial  judge  going  too  far  in  that  direc- 
tion. 

The  Supreme  Court  then  is  about  the  only  court  that  is  af- 
fected by  this  proposed  change  in  the  statute.  I  object  to  having 
even  a  member  of  our  Supreme  Court  comparing  our  court  with 
a  court  that  will  reverse  a  criminal  conviction  because  the  word 
**the"  is  left  out  before  the  name  of  the  State  in  the  closing 
words  of  an  indictment.  I  don't  think  you  can  make  a  law  that 
will  save  a  court  from  errors  of  that  kind  without  at  the  same 
time  creating  greater  evils  than  the  ones  intended  to  be  remedied. 
You  cannot  pass  a  law  that  will  create  efiSciency  among  the 
judges.  If  the  court  is  going  to  be  saved  from  such  things  as 
saying  that  a  man  is  wrongly  convicted  because  the  indictment 
said  ** contrary  to  the  law  of  State  of  Missouri",  instead  of  *Uhe 
State  of  Missouri",  then  I  say,  the  law  and  the  courts  have  fallen 
in  very  evil  ways,  and  we  had  better  have  the  recalls  as  proposed 
in  Oklahoma. 

With  reference  to  the  public  demands,  I  might  suggest  an  il- 
lustration: When  (Jovernor  Boies  was  Chief  Executive  of  this 
State,  the  Legislature,  probably  in  obedience  to  what  they 
thought  was  a  great  public  demand,  passed  a  law  to  protect  peo- 
ple from  liability  upon  certain  promissory  notes,  which  these 
people  signed,  thinking  they  had  signed  an  agricultural  imple- 
ment contract.  Governor  Boies  promptly  vetoed  it,  because  if 
passed  it  would  create  more  evils  than  those  already  existing,  and 
nobody  in  the  State  of  Iowa  was  heard  to  complain  of  the  Gov- 
ernor's act  in  doing  that.  This  shows  that  we  are  sometimes  mis- 
taken as  to  what  the  public  demands,  or  that  some  mob  is  the 
public,  or  some  newspaper  is  the  public. 

When  it  comes  to  the  Supreme  Court  reversing  cases,  it  seems 
to  me  not  many  lawyers  will  say  that  the  Supreme  Court  re- 
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verses  more  cases  than  it  ought  to  reverse.  Their  natural  in- 
clination is  to  be  averse  to. reversal.  The  trial  judge  does  not 
want  to  be  reversed.  He  does  not  feel  like  confessing  that  he 
has  wasted  the  expense  of  a  trial  by  an  error  of  his  own.  The 
natural  inclination  of  the  court  is  to  let  a  verdict  stand  and  let 
the  jury  take  the  responsibility.  I  think  the  same  thing  occurs 
in  the  Supreme  Court ;  but  they  have  the  power  to  go  as  far  as 
they  ought  to  without  changing  the  law.  I  remember  a  case  tri^d 
over  twenty  years  ago,  when  my  present  partner  and  I  were  on 
opposite  sides.  I  wanted  an  instruction  which  was  refused.  Mr. 
Wheeler  got  a  verdict  for  his  client  and  I  appealed.  The  Su- 
preme Court  said  squarely  in  so  many  words  that  my  instruction 
was  right  (this  was  before  any  of  the  present  members  were  on 
the  bench).  They  said  some  dependence  may  be  placed  upon  the 
common  sense  of  the  jury.  The  men  who  rendered  that  decision 
are  all  gone,  but  the  decision  is  still  there. 

Now  let  us  take  the  case  Judge  Clements  suggested.  Suppose 
in  a  criminal  case,  the  judge  charges  that  the  defendant  may  be 
found  guilty  by  a  preponderance  of  the  evidence.  He  appeals. 
He  has  the  burden  of  showing  that  error  was  prejudicial  to  him. 
How  is  he  going  to  do  it?  Will  it  be  proper  for  the  Supreme 
Court  to  say,  we  will  go  through  all  the  evidence  in  this  case,  and 
if  we  find  upon  all  the  evidence  that  there  is  no  reasonable  doubt, 
we  will  affirm  the  case?  Or  put  it  the  other  way:  it  will  be  for 
the  accused  to  show  to  the  Supreme  Court  that  the  jury  did  not 
convict  him  beyond  a  reasonable  doubt,  and  say  among  them- 
selves there  is  no  doubt  of  his  guilt. 

Now,  the  Supreme  Court  of  Iowa  has  more  than  once  reversed 
the  trial  court  on  the  question  of  the  sufficiency  of  the  evidence. 
Yet,  as  a  rule  they  do  not  do  so.  They  say,  as  a  rule,  that  the 
verdict  of  the  jury  is  conclusive,  and  they  will  not  consider  it  if 
there  is  any  evidence  to  support  the  verdict. 

I  think  the  Supreme  Court  has  all  the  leeway  and  all  the 
rights  for  reversal  without  changing  the  burden  over  on  to  the 
appellant  to  say  there  was  prejudice.  The  defeated  party  is  en- 
titled to  a  correct  record,  just  as  much  as  the  winning  party  is 
entitled  to  his  verdict.  There  are  just  as  many  defeated  parties 
as  successful  ones.    I  think  if  there  is  anything  wrong  in  the  ad- 
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ministration  of  the  law  as  it  now  stands,  we  shall  be  jumping  out 
of  the  frying  pan  into  the  fire  if  we  undertake  to  correct  it  by 
this  amendment. 

George  W.  Seevebs:  Gentlemen  of  the  Convention:  I  confess 
a  deep  interest  in  the  subject  under  consideration.  During  some 
years  of  experience,  I  have  had  opportunity  to  deal  with  juries 
and  to  consider  their  errors,  and  perhaps  to  multiply  and  mag- 
nify my  own  misfortune  as  counsel.  I  do  not  permit  any  gentle- 
man of  the  bar  of  this  State  to  outdo  me  in  the  admiration  I  feel 
for  the  judiciary  of  Iowa,  and  the  fact  that  this  resolution  is 
presented  by  a  member  of  the  Supreme  Court  of  this  State 
should  give  it  added  importance.  I  do  not  believe,  however,  it 
is  true,  as  has  been  suggested,  that  there  is  any  want  of  con- 
fidence in  the  people  of  this  State  in  its  judiciary,  either  supreme 
or  subordinate.  I  believe  the  confidence  of  the  people  of  Iowa  is 
implicit  and  abiding  in  the  integrity  of  our  courts.  If  any  com- 
plaint is  found,  it  is  in  the  inexperience  of  a  trial  judge  and  not 
with  his  integrity. 

I  am,  however,  very  slow  to  depart  from  that  long  established 
usage,  that  long  practice  of  determining  the  rights  of  men  in 
trial  by  a  jury  of  their  peers.  The  history  of  trial  by  jury,  if 
I  remember  it,  covers  many  centuries.  I  did  not  expect  to  speak 
upon  this  subject  until  I  came  here  this  morning.  As  I  remem- 
ber, the  history  of  that  tribunal  we  call  a  jury  grew  up  from  the 
very  primitive  necessity  of  determining  human  rights.  It  has 
grown  through  centuries,  up  to  the  hig]i  standard  it  has  reached 
in  the  most  civilized  countries  in  the  world.  Originally,  as  I 
remember  it,  a  jury  was  only  qualified  to  sit  in  determining  an 
issue  of  a  fact  where  they  had  personal  knowledge  of  the  trans- 
action, and  it  was  tried  upon  the  personal  knowledge  of  the  juror 
without  the  introduction  of  testimony ;  and  from  that  time  on  it 
has  grown  to  the  system  we  have  today,  a  system  adopted  in  the 
most  civilized  and  enlightened  countries  on  the  face  of  the  earth. 

I  believe  it  is  an  unwise  and  dangerous  step  to  go  backward 
upon  the  power  of  the  jury  as  thus  established.  In  the  trial  of 
our  cases,  litigants  are  encouraged  that  they  shall  be  treated 
fairly  because  they  are  told  by  the  court  what  the  law  is,  and 
that  the  jury  are  the  sole  judges  of  the  facts,  and  that  they  may 
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give  it  sach  credit  and  force  only  as  they  deem  it  entitled  to  re- 
ceive. They  have  confidence  in  the  jury  because  it  comes  f  rcnn 
among  the  x)eople. 

I  do  not  agree  with  the  statement  made  by  the  ex- judge  from 
Iowa  City,  that  the  people  of  the  State  are  dissatisfied  with  onr 
judiciary  in  Iowa.  They  have  confidence  in  our  judiciary,  be- 
cause a  part  of  it  and  the  plan  of  it  is  of  and  from  themselves, 
and  hence  I  believe  it  a  dangerous  step  to  withdraw  from  the 
essentials  of  the  trial  the  determination  of  fact  by  the  people  at 
large.  I  believe  the  confidence  in  our  jury  system  comes  from 
that  fact  that  from  their  neighbors  and  the  body  of  the  people 
shall  be  selected  the  arbiters  of  the  facts  in  the  disagreements 
between  men. 

I  would  be  glad,  indeed,  to  lighten  the  burden  of  our  courts ; 
I  know  they  are  many;  I  know  they  are  too  great.  But  at  the 
same  time  that  burden  should  not  be  given  at  the  expense  of  liti- 
gants or  at  the  expense  of  the  confidence  of  the  people  of  this 
Stote. 

I  think  I  know,  and  I  feel,  or  think  I  feel,  at  least,  something 
of  the  pulse  of  the  farmer  of  Iowa.  Being  a  farmer  myself,  I 
have  a  right  to  speak  for  that  class  and  I  do,  and  I  say  without 
fear  of  contradiction  that  in  the  farmers  of  this  State  there  is 
lodged  everywhere,  in  every  community,  a  sincere  admiration 
and  respect  for  the  courts.  I  believe  it  is  wholly  due  to  the  fact 
that  the  jury  are  to  determine  the  facts  upon  which  the  case  is 
tried,  and  the  judges  are  to  administer  the  law  in  the  case. 

I  therefore  believe,  with  all  due  respect  for  the  courts,  with 
all  due  respect  for  the  subject  as  it  has  been  presented  so  ably  by 
the  member  of  the  Supreme  Court  of  this  State,  speaking  from 
my  own  experience  and  judgment,  I  feel  constrained  to  vote 
against  the  resolution. 

The  PfiEsmENT:  The  chairman  of  the  committee  may  have  a 
few  moments  to  close  the  argument  upon  this  subject. 

JusncB  Debmer:  This  is  not  a  new  subject.  It  is  one  which 
has  engaged  the  best  thought  of  the  best  men  of  this  country  for 
ten  or  fifteen  years.  It  has  been  suggested  that  it  is  the  out- 
growth of  the  cry  of  the  mob.    That  mob  was  made  up  of  the 
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members  of  the  American  Bar  Aasociation,  who  first  whipped  it 
into  shape.  It  was  embodied  into  the  Federal  Judicial  Code  by 
a  mob — ^which  my  friend  Lacey  has  just  left.  It  has  now  been 
adopted  by  another  mob  in  the  State  of  Missouri;  another  mob 
in  Wisconsin;  it  has  been  adopted  by  another  in  the  State  of 
New  York,  and  followed  by  another  legislative  mob  in  the  State 
of  Washington.  What  was  the  genesis  of  thist  Why  did  the 
conservative  American  Bar  Association  take  it  upT  Why  is  it 
that  such  men  as  Andrew  D.  White,  Prof.  Wigmore,  and  many 
other  such  men  have  given  their  best  thought  to  this  proposition? 
Let  me  tell  you.  About  forty  per  cent  of  the  cases  appealed  from 
the  lower  courts  of  this  country  are  reversed.  The  startling 
thing  about  it  is  that  nearly  fifty  per  cent  of  those  reversals  were 
based  upon  technicalities.  Gentlemen  are  talking  at  random 
here.  The  committee  had  in  mind  primarily  procedural  reform. 
We  are  not  recommending  any  change  in  substantive  law.  Some- 
thing has  been  said  about  destroying  the  jury  system.  We  are 
trying  to  save  it.  You  say  it  is  more  capable  and  has  a  better 
and  more  logical  mind  to  decide  facts  than  has  the  court,  and 
that  is  what  we  say.  Are  you  going  to  say,  after  the  jury  has 
heard  all  the  facts  and  returned  its  verdict  that  because  of  some 
little  fault  in  the  dot  of  a  pleading  or  in  the  admission  of  testi- 
mony, we  are  going  to  reverse  the  judgment?  And  here  is  my 
friend  Parrish,  who  says  that  although  the  jury  has  this  keen 
power  of  analysis,  yet  if  the  court  allows  immaterial  testimony 
to  be  admitted  there  is  error,  and  as  that  error  is  presumed  to  be 
prejudicial  the  case  must  be  reversed.  Why?  Because  it  dis- 
turbed the  logical  process  of  that  jury's  mind.  But  gentlemen, 
here  is  a  most  startling  proposition.  More  murders  were  com- 
mitted in  the  city  of  Chicago  last  year  than  in  all  England. 

Major  Lacey  :  In  Illinois  the  judges  are  the  sole  judges  of  the 
law. 

Justice  Deemer:  I  want  to  get  at  the  genesis  of  this  thing. 
There  were  more  homicides  committed  in  New  York  than  in 
either  France  or  Germany.  More  lynchings  in  this  country  than 
in  any  other  country  on  the  face  of  the  earth.  Why  is  it  t  What 
percentage  of  convictions  for  homicide  cases  do  we  find  in  Eng- 
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landt  Ninety-five  per  cent.  "What  percentage  in  Germany  and 
France  T  Seventy-five  to  eighty  per  cent.  What  percentage  in 
free  America  where  we  are  conserving  individual  rights  t  About 
two  per  cent. 

JuDQE  Paerish  :  Why  don't  you  confine  your  efforts  to  methods 
of  procedure  t 

Justice  Deemeb  :  If  the  jurors  have  powers  of  analysis  as  to 
the  fact  even  better  than  judges,  what  is  there  left  except  mere 
technicalities  T 

Mb.  R.  M.  Haines:  Would  you  abrogate  the  hearsay  rulet 

Justice  Deemeb  :  Not  at  all.  This  resolution  is  entirely  mis- 
understood. It  is  not  proposed  that  the  court  shall  take  the 
record  and  say  what  a  jury  should  have  done.  But  here  is  a 
technicality  some  place  along  the  line ;  here  is  some  defect  in  pro- 
cedure ;  we  find  the  court  used  the  word  plaintiff  instead  of  de- 
fendant, somebody  has  to  say,  under  our  present  rule,  this  was 
error;  prejudice  is  presumed  and  the  case  is  reversed.  Under 
the  law  as  it  now  exists  prejudice  will  be  presumed. 

Let  me  give  you  an  illustration:  Here  was  a  man  hurt  by  a 
street  car.  The  motorman  who  had  charge  of  the  car  was  sup- 
posed to  be  exceeding  the  speed  limit  and  ran  over  a  man.  He 
jumped  off  and  went  to  the  place  where  the  injured  man  was. 
The  motorman  was  supposed  to  have  said  something  as  to  how 
it  hapi)ened.  When  the  trial  came  on  the  plaintiff  put  a  witness 
on  the  stand,  and  he  was  asked  the  question:  ''What  did  the 
motorman  sayT"  The  question  was  objected  to  and  the  objection 
was  sustained,  because  the  trial  court  thought  it  did  not  come 
under  the  res  gestae  rule.  The  case  came  to  us  and  we  thought 
it  clearly  within  the  rule.  The  case  went  back  for  retrial  and  the 
same  witness  was  placed  upon  the  stand  and  asked  what  the 
motorman  said.  He  answered:  ** Nothing."  Prejudice  was  pre- 
sumed and  the  case  was  reversed. 

Majob  Lacey  :  Suppose  the  motorman  on  the  retrial  had  gone 
on  and  given  substantial  testimony? 

Justice  Deemeb  :  We  presumed  the  prejudice  resulted.  Now, 
-what  should  be  the  rulet    In  view  of  this  new  rule  counsel  would 
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go  ahead  and  state  what  he  expected  to  prove  in  order  to  show 
prejudice. 

R.  M.  Haines:  Isn't  that  the  rule  nowT 

Justice  Deemeb:  Not  where  it  is  clearly  apparent  from  the 
record  what  the  ruling  of  the  trial  court  was  based  upon. 

Now,  gentlemen,  this  is  a  large  question.  I  personally  would 
feel  very  keenly  the  defeat  of  such  a  resolution  as  this,  after  its 
adoption  by  the  Federal  Congress  and  the  American  Bar  Asso- 
ciation. I  should  hate  to  see  Iowa  turn  back  and  say,  ''No, 
gentlemen,  none  of  that  for  us !   We  still  adhere  to  our  old  idols. ' ' 

Now,  there  is  criticism  of  the  courts.  Why  t  Because  men  do 
escape  punishment  right  along  who  ought  to  be  convicted. 
Brother  McConlogue,  it  is  no  longer  a  question  of  individual 
rights  so  much  as  it  is  the  protection  of  society. 

J.  H.  McConlogue:  All  these  writers  in  England  say  these 
defendants  were  guilty,  and  in  the  United  States  they  say  only 
half  of  them  are  guilty. 

Justice  Deemeb:  We  have  overlooked  the  rights  of  society. 
Each  and  every  one  of  us  have  seen  sentimental  people  going 
down  and  handing  bouquets  to  men  behind  the  bars  and  observed 
the  same  sentiment  in  the  jury  box. 

R.  M.  Haines:  Have  you  ever  seen  sentimental  people  going 
to  the  plaintiff  or  defendant  in  civil  cases  with  bouquets,  or  have 
you  heard  any  complaint  in  civil  cases  of  unjust  judgments  Y 

Justice  Deemeb  :  I  do  not  think  there  is  so  much  need  for  this 
amendment  in  civil  cases  as  in  criminal  ones. 

R.  M.  Haines:  Is  there  any  relationship t 

Justice  Deemeb  :  There  certainly  is.  Why  reverse  a  case  on 
some  technicality  in  the  pleadings  f  There  were  only  twenty- 
three  reversals  in  all  the  English  courts  last  year.  We  have  done 
away  in  this  State  with  forms  of  actions,  but  we  still  have  a  lot 
of  technicalities.  Thomas  Jefferson  was  not  a  technical  man; 
some  of  my  brothers  have  forgotten  that ;  neither  was  Abraham 
Lincoln. 

Now,  gentlemen,  this  is  not  the  product  of  the  mob,  it  is  not  to 
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appease  the  mob.  The  fact  is  there  is  a  situation  confronting  us 
which  we  as  lawyers,  with  all  our  conservatism,  mnst  meet.  We 
should  show  our  ability  to  meet  it  in  a  sane  sort  of  a  way.  This 
proposal  is  not  as  broad  as  has  been  suggested  in  other  States. 
It  relates  to  procedural  reform.  It  is  not  an  attempt  to  minimize 
any  function  of  the  jury,  but  rather  to  magnify  them.  Let  us 
have  the  verdict  of  the  jury,  but  let  us  not  set  it  aside  unless 
there  be  an  error  that  in  some  manner  affects  the  substantial 
rights  of  the  parties. 

Judge  W.  G.  Clements:  Why  is  it  stated  here,  '^misdirection 
of  the  jury"t 

Justice  Deemeb:  You,  Judge,  have  written  instructions  per- 
haps which  you  might  have  wished  to  remodel. 

Judge  Clements  :  Suppose  the  judge  instructs  the  jury  in  such 
a  way  that  it  is  not  the  lawt 

Justice  Deemeb  :  Procedural  matters  are  the  matters  here  re- 
ferred to.  They  are  not  matters  of  substance.  Whenever  they 
affect  substantive  law  vitally,  then  there  isn't  any  question  about 
substantial  rights.  Very  often  in  the  hurry  of  the  moment  judges 
do  not  express  themselves  as  they  should  and  use  the  wrong 
word.  You  as  a  judge  knew  when  you  made  that  mistake  that 
it  affected  the  verdict  not  a  particle,  yet,  under  our  rule,  preju- 
dice is  presumed  and  the  case  must  be  reversed.  Is  this  the  idol 
to  which  you  gentlemen  of  the  bar  are  wedded  T 

The  President:  The  question  now  recurs  on  the  adoption  of 
the  first  recommendation  of  the  committee.  All  in  favor  of  the 
recommendation  will  stand  up  and  be  counted  by  the  Secretary. 

The  Secretary:  The  vote  stands  twenty-five  in  favor  of  its 
adoption,  and  thirty-two  opposed  to  it. 

The  President  :  The  recommendation  is  lost. 

Mr.  Crosby  :  It  is  evident  that  there  will  not  be  time  to  give 
this  subject  of  the  collateral  inheritance  tax  a  fair  discussion. 
I  therefore  move  that  it  be  deferred  until  next  year,  to  be  the 
special  order  immediately  after  the  President's  Address,  on  the 
afternoon  of  the  first  day. 

The  motion  was  duly  seconded  and  carried. 
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Friday  Afternoon  Session 

The  President:  Will  the  Association  be  in  order.  We  have 
this  afternoon  on  our  program  the  Annual  Address. 

I  take  great  pleasure  in  introducing  to  you  Gtovemor  John 
Burke,  of  North  Dakota.  The  subject  of  his  Address  is  "Em- 
ployers' Liability  and  Workingmen's  Compensation  Acts". 

Gk)VEBNOB  Burke  :  Mr.  Chairmen  and  Gentlemen:  in  the  prep- 
aration of  this  address,  I  felt  at  times  that  it  was  somewhat 
elementary  for  the  lawyers  of  the  great  State  of  Iowa,  but  I 
called  to  mind  the  story  they  tell  about  the  Supreme  Court  of 
Illinois.  A  lawyer  was  presenting  a  case  to  that  court,  and  he 
went  back  to  the  very  beginning  of  the  practice  in  his  argument, 
when  a  member  of  the  court  stopped  him  and  told  him  that  he 
need  not  quote  such  elementary  propositions,  that  he  ought  to 
presume  the  court  knew  some  law.  The  reply  of  the  lawyer  was : 
**That  is  the  very  mistake  I  made  in  the  lower  court."  So  I 
thought  I  would  take  no  chance,  and  would  foUow  out  my  orig- 
inal intention. 

employers'  liability  anb  workingmen's 
compensation  acts 

The  marvelous  development  in  the  industrial  world  in  the  last 
•quarter  of  a  century  has  made  the  Employers'  Liability  and 
Workingmen's  Compensation  for  industrial  accidents  one  of  the 
most  important  and  interesting  legal  and  economic  problems  now 
awaiting  solution  in  the  United  States. 

Only  a  little  while  ago  we  had  no  great  industrial  institutions. 
Every  little  village,  town  and  hamlet  was  supplied  with  small 
manufactories.  The  song  of  the  spinning  wheel  and  the  loom 
was  heard  in  every  country  home.  Our  homespun  clothes  were 
made  by  our  mothers  or  by  the  village  or  country  tailor,  and  our 
-shoes  by  the  village  or  country  shoemaker.  In  almost  every  home 
there  was  one  handy  man,  who  mended  the  harness  and  the  shoes, 
-set  broken  limbs,  cut  hair,  and  pulled  teeth.  Even  in  the  larger 
<iities  manufactories  were  small  and  the  employes  few  in  number. 
The  owner  of  the  institution  gave  it  his  personal  supervision, 
often  working  side  by  side  with  his  employes  as  a  co-worker  and 
friend.    The  machinery  was  simple  and  accidents  were  few.    On 
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accoimt  of  the  personal  contact  between  employer  and  employe 
there  was.  a  bond  of  sympathy  existing  between  them  that  brought 
forth  the  employe's  best  efforts  for  the  success  of  his  employer; 
and  the  employer  in  return  naturally  exercised  the  same  care  for 
the  protection  and  life  of  his  servant  that  he  did  for  himself.  If 
there  was  an  accident  resulting  in  an  injury  to  an  employe  it 
was  usually  one  that  was  unavoidable,  and  any  liability  was 
easily  settled  through  the  mutual  sympathy  and  friendship  ex- 
isting between  employer  and  employe.  If  death  resulted  from  an 
accident  the  sorrow  of  the  relatives  of  the  deceased  was  shared 
by  the  employer  and  employe  alike,  for  all  were  friends. 

But  the  development  in  the  industrial  world  has  changed  all 
this ;  the  corporation  has  taken  the  place  of  the  individual,  and 
finally  the  trust  the  place  of  the  corporation.  The  concentration 
of  wealth  has  made  some  of  our  cities  the  greatest  manufacturing 
centers  of  the  world,  and  it  binds  ocean  to  ocean  with  rails  of 
steel.  The  little  manufactories  have  been  purchased  or  driven 
out  of  business  by  the  large  industrial  institutions,  to  which  the 
owners  no  longer  give  their  personal  supervision.  They  are  now 
managed  by  foremen  and  superintendents  whose  business  it  is  to 
make  the  institution  pay  dividends.  The  capital  is  owned  by 
stockholders  in  the  corporation  or  a  combination  of  corporations 
known  as  a  trust ;  they  know  little  about  the  management  of  the 
great  institution  in  which  they  are  stockholders ;  they  are  inter- 
ested in  its  economic  management  and  in  the  dividends  which  it 
pays.  The  institution  with  employes  few  in  number  has  been 
replaced  by  the  institution  which  employs  thousands  upon  thou- 
sands. The  simple  machinery  of  the  old-fashioned  factory  has 
been  replaced  with  new,  modem,  complex  machinery,  which 
cheapens  the  cost  of  production  and  correspondingly  increases 
the  hazard  to  human  life.  The  bond  of  sympathy  between  em- 
ployer and  employe  is  severed.  They  do  not  know  each  other. 
They  have  no  interest  in  each  other  as  individuals.  The  one  in- 
vests his  money  in  the  institution  for  the  dividends  it  will  earn, 
and  the  other  enters  into  the  employment  for  his  daily  wage. 
The  conditions  of  each  have  changed  so  that  it  must  be  very  ap- 
parent that  the  rule  of  liability  under  the  former  conditions  is 
not  adequate  nor  just  under  present  conditions. 
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While  modem  inyentions  and  improyements  in  machinery  have 
facilitated  manufacturing  and  cheapened  the  cost  of  production, 
human  ingenuity  has  not  been  able  to  construct  machinery  that 
will  run  without  human  agency.  Ingenious  as  it  is  it  must  be  set 
in  motion  and  operated  by  man.  If  this  development  is  credited 
with  the  decrease  in  the  cost  of  production  should  it  not  be 
charged  with  the  increased  waste  of  human  life  and  limbt  It  is 
responsible  for  both.  This  is  an  age  of  conservation  and  should 
not  every  industrial  institution  conserve  its  own  waste,  not  only 
in  material  and  machinery  but  in  the  agency  that  operates  the 
machinery ;  and  should  not  this  waste  in  human  life  and  limb  be 
charged  up  to  the  cost  of  production  and  the  industry  made  to 
bear  the  burden,  the  same  as  it  must  bear  the  burden  of  replacing 
machinery  and  other  wastes  connected  with  the  institution  t  If 
this  can  be  accomplished  it  ought  to  result  in  the  invention  of 
safety  appliances  for  the  protection  of  life  and  limb  and  the  de- 
crease in  waste  along  this  line,  in  the  same  way  that  there  has 
been  a  decrease  in  waste  in  other  lines. 

Every  practitioner  knows  that  the  laws  governing  the  right  of 
recovery  for  industrial  accidents  under  the  old  conditions  are 
grossly  inadequate  under  present  conditions,  for,  while  the  em- 
ploye may  recover  on  proof  of  negligence  on  the  part  of  the  em- 
ployer, it  is  often  very  difl&cult  if  not  impossible  to  prove  negli- 
gence; and  there  are  any  number  of  accidents  for  which  no  re- 
covery can  be  had  because  unavoidable  or  incidental  to  the  oper- 
ation of  the  industry.  In  many  cases  the  employers  are  insured 
against  liability  in  casualty  companies,  and  in  case  of  an  accident 
resulting  in  litigation  the  right  to  recover  is  strenuously  resisted 
by  trained  men  in  the  employ  of  the  casualty  companies,  to  avoid 
payment  of  the  insurance.  If  not  insured  against  liability  for 
accident  the  employer  has  his  own  claim  agents  who,  immediately 
upon  the  happening  of  an  accident,  proceed  to  procure  a  signed 
statement  from  the  injured,  if  living,  and  if  dead  from  the  rela- 
tives, which  is  usually  colored  in  favor  of  the  employer  and 
signed  at  a  time  when  the  injured  is  suffering  from  pain  or  the 
relative  overwhelmed  with  grief.  The  employer  is  practically 
compelled  to  have  his  claim  agents,  or  insure  in  a  casualty  com- 
pany against  industrial  accidents,  to  protect  himself  from  false 
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and  fictitious  claims  presented  or  instituted  by  claim  attorneys, 
sometimes  eaUed  ''ambulance  chasers",  who  often  in  the  race  to 
the  injured  workingman  beat  the  claim  agent  or  the  representa- 
tive of  the  casualty  company,  and  sometimes  recover  upon  a 
manufactured  case.  One  is  just  as  reprehensible  as  the  other, 
but  while  the  employer  is  sometimes  held  liable  in  damages  in 
large  amounts  when  there  is  no  real  liability,  it  much  more  fre- 
quently happens  that  there  is  no  recovery  when  there  should  be 
and  that  in  only  a  small  percentage  of  the  cases  is  the  compensa- 
tion adequate.  The  law  governing  the  right  to  recover  has  not 
kept  pace  with  our  industrial  development. 

Take  for  instance,  the  fellow-servant  law  which  was  estab- 
lished in  England  in  1837  in  the  case  of  Priestley  v.  Fowler,  3 
Meeson  &  Welsby  1.  In  this  case  the  defendant.  Fowler,  who 
was  a  butcher,  directed  his  helper,  Priestley,  to  take  certain  goods 
belonging  to  the  defendant  in  a  certain  van  also  belonging  to  the 
defendant,  used  by  him  and  conducted  by  another  of  his  servants 
in  carrying  goods  for  hire.  The  van  was  loaded  by  the  other 
servant  and  Priestley,  the  plaintiff,  and  upon  the  journey  the 
van  broke  down  and  the  plaintiff  was  thrown  with  such  violence 
to  the  ground  that  his  thigh  was  fractured.  The  evidence  at  the 
trial  showed  that  the  defendant  had  knowledge  of  the  load  that 
was  placed  upon  the  van;  it  further  showed  that  the  van  was 
overloaded.  In  delivering  the  opinion  of  the  court  Lord  Abinger 
said: 

^ '  In  most  of  the  cases  in  which  danger  may  be  incurred,  if  not  in  all,  he 
(the  servant)  is  just  as  likely  to  be  acquainted  with  the  probability  ami 
extent  of  it  as  the  master.  In  that  sort  of  employment,  especially,  which 
is  described  in  the  declaration  in  this  case,  the  plaintiff  must  have  known 
as  well  as  his  master,  and  probably  better,  whether  the  van  was  sufficient, 
whether  it  was  overloaded,  and  whether  it  was  likely  to  carry  him  safely. 
In  fact,  to  allow  this  sort  of  actions  to  prevail  would  be  an  encouragement 
to  the  servant  to  omit  that  diligence  and  caution  which  he  is  in  duty  bound 
to  exercise  on  the  behalf  of  his  master,  to  protect  him  against  the  misconduct 
or  negligence  of  others  who  serve  him,  and  which  diligence  and  caution, 
while  they  protect  the  master,  are  a  much  better  security  against  any  injury 
the  servant  may  sustain  by  the  negligence  of  others  engaged  under  the  same 
master,  than  any  recourse  against  his  master  for  damages  could  possibly 
afford." 

How  vastly  different  are  the  conditions  surrounding  the  butch- 
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er's  helper  and  the  yan  driver  in  this  case,  and  the  employes  in 
a  great  manufactory  of  the  present  day.  The  butcher's  helper 
and  the  van  driver  knew  each  other ;  they  worked  together  in  the 
loading  of  the  van  and  as  the  court  well  says:  ''The  plaintiff 
must  have  known  as  well  as  his  master,  and  probably  better, 
whether  the  van  was  sufficient,  whether  it  was  overloaded,  and 
whether  it  was  likely  to  carry  him  safely."  To  hold  the  master 
liable  under  such  circumstances  would  be  unreasonable  and  un- 
just; but  it  is  just  as  unreasonable  and  unjust  that  this  rule 
should  govern  industrial  accidents  under  the  conditions  which 
exist  today. 

This  principle  was  first  followed  in  this  country  in  the  case  of 
Murray  v.  South  Carolina  Railroad  Company,  1  McMullan  385, 
but  the  court  was  very  careful  to  say  that  the  decision  was  con- 
fined strictly  to  the  case  before  the  court ;  that  it  did  not  intend 
to  prejudge  other  questions  that  might  arise  between  the  com- 
pany and  its  servants,  and  that  a  case  might  occur  where  the 
owner,  whether  individual  or  company,  would  be  liable  for  the 
acts  of  one  agent  to  another.  This  case  seems  to  have  been  de- 
cided upon  the  theory  that  the  plaintiff,  who  was  a  fireman,  was 
well  acquainted  with  the  engineer  through  whose  alleged  negli- 
gence he  was  injured;  that  he  had  selected  him  as  an  engineer 
to  work  under;  that  he  had  been  working  under  him  for  some 
time  and  that  the  engineer  was  thoroughly  competent. 

This  case,  together  with  the  case  of  Priestley  v.  Fowler,  is  next 
approved  in  the  case  of  Farwell  v.  The  Boston  and  Worcester 
Railway  Company,  4  Metcalf  49.  In  this  case  the  plaintiff  was 
an  engineer  in  charge  of  an  engine  which  ran  off  the  track  at  a 
switch  left  open  by  another  servant  of  the  defendant,  who  had 
been  long  in  their  employment  as  a  switchman  and  tender  and 
had  the  care  of  the  switches  and  was  careful  and  trustworthy  of 
character,  and  as  such  servant  was  well  known  to  the  plaintiff. 
It  further  appears  that  the  engineer,  the  plaintiff,  and  the  switch- 
man were  appointed  by  the  superintendent  of  the  road,  who  was 
in  the  habit  of  passing  over  the  same  frequently  and  often  rode 
on  the  engine.  It  further  appears  that  for  his  services  the  en- 
gineer received  two  dollars  per  day,  which  was  more  than  the 
pay  of  a  machinist.    Aside  from  the  precedents  of  Priestley  v. 
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Fowler  and  Murray  v.  South  Carolina  RaUway  Company,  two 
things  are  considered  that  seem  to  have  a  controlling  influence 
over  this  case,  which  are  wholly  inapplicable  to  present  condi- 
tions, and  one  is  unsound  in  principle.  First  is  the  question  of 
the  wages  that  the  plaintiff  received.  I  quote  from  the  opinion 
on  page  57  : 

"The  general  rule,  resultuig  from  eonsideratioiis  as  well  of  justice  as  of 
poliey,  is,  that  he  who  engages  in  the  employment  of  another  for  the  per- 
formanee  of  specified  duties  and  services,  for  compensation,  takes  upon  him- 
self the  natural  and  ordinary  risks  and  perils  incident  to  the  performance  of 
such  service,  and  in  legal  fkesumption  thx  oompknsation  is  adjusted  ac- 

COBDINOLY." 

And  again,  on  page  59,  the  court  says: 

''In  applying  these  principles  to  the  present  case  it  appears  that  the 
plaintiff  was  employed  by  the  defendant  as  an  engineer  at  the  rate  of  wages 
nsoaUy  paid  in  that  employment,  being  a  higher  rate  than  the  plaintiff 

HAD  before  received  AS  A  MACHINIST. ' ' 

This  is  the  doctrine  of  assumed  risk,  founded  upon  the  theory 
that  the  risk  is  assumed  for  the  extra  pay  received  by  the  plain- 
tiff as  an  engineer.  In  other  words,  the  fact  that  the  engineer 
was  receiving  more  pay  as  an  engineer  than  he  had  previously 
received  as  a  machinist  must  have  been  considered  by  the  court 
as  payment  for  any  injury  that  he  might  receive  by  the  in- 
creased hazard.  The  increased  pay  was  his  insurance  against 
accident.  If  not,  why  was  the  defendant  permitted  to  show  that 
the  plaintiff  received  more  pay  as  an  engineer  than  as  a  ma- 
chinist ;  and  why  is  this  fact  twice  referred  to  in  the  opinion  and 
the  principle  laid  down  that  the  servant  takes  upon  himself  the 
natural  and  ordinary  risks  and  perils  incident  to  the  perform- 
ance of  such  service,  with  the  legal  presumption  that  the  com- 
pensation is  adjusted  accordingly  1  Compensation  adjusted  how  t 
According  to  the  risks  and  perils  incident  to  the  performance 
of  the  service ;  hence,  it  was  competent  to  show  that  the  engineer 
was  receiving  more  pay  than  a  machinist,  and  this  extra  pay  was 
his  compensation  for  the  increased  hazard  and  liability  to  injury 
as  an  engineer.  Surely  if  this  principle  was  ever  entitled  to  any 
consideration  certainly  it  is  no  remedy  or  adequate  relief  from 
industrial  accidents.    It  does  not  benefit  the  injured,  but  rather 

11 
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the  amnjured.  If  extra  compensation  is  paid  on  account  of  in* 
creased  hazard  it  is  of  benefit  to  those  who  are  not  injured,  but 
if  the  employe  is  injured  his  compensation  stops  and  there  is  no 
relief  from  that  source  whatever.  Dan^^erous  employments  do 
not  always  pay  the  highest  wage.  This  is  regulated  by  the  law 
of  supply  and  demand,  and  unskilled  labor,  however  dangerous, 
is  poorly  paid  because  of  the  great  supply,  while  skilled  labor  be- 
cause of  the  great  demand  commands  a  higher  wage. 

Second,  the  question  of  knowledge  on  the  part  of  the  employe. 
Quoting  again  from  the  opinion  on  page  59 :  ''The  rule  is  found- 
ed upon  the  expediency  of  throwing  the  risk  upon  those  who  can 
best  guard  against  it."  This  rule  was  no  doubt  applicable  to  the 
conditions  existing  at  the  time  the  decision  was  written.  The 
switch  that  was  left  open  was  probably  the  only  switch  in  the 
yard;  the  switchman  who  left  it  open  was  no  doubt  the  only 
switchman  at  that  point.  The  conditions  were  probably  such  that 
the  engineer  could  better  guard  against  the  risk  than  the  railway 
company.  But  the  modem  railroad  yard  in  the  city  is  a  perfect 
net-work  of  side-tracks  and  switches  in  the  care  of  many  switch- 
men, and  the  same  rule  of  throwing  the  risk  upon  those  who  can 
best  guard  against  it,  as  applied  literally,  would  shift  the  burden 
of  responsibility.  The  court  in  this  case  was  also  careful  to  dis- 
claim any  intention  of  establishing  a  precedent,  but  for  years  this 
was  the  leading  case  in  this  country  on  the  fellow-servant  rule, 
although  it  is  difiBcult  to  tell  which  rule  had  the  most  influence 
on  the  court. 

Because  of  the  changing  industrial  conditions  the  fellow-ser- 
vant rule  has  been  much  modified.  Out  of  its  harshness  grew  the 
doctrine  of  vice-principal.  Many  of  the  States  have  abolished 
the  rule  by  legislative  enactment.  It  was  abolished  as  to  rail- 
roads in  North  Dakota  in  1903  ;  it  was  modified  by  the  Legisla- 
ture in  Arizona  in  1901 ;  abolished  in  Arkansas  in  1907 ;  abol- 
ished in  Georgia  in  1909 ;  modified  in  Idaho  in  1909 ;  abolished  in 
Iowa  as  to  railroads,  and  in  1909  the  Legislature  of  that  State 
abolished  the  doctrine  of  assumed  risk  and  modified  the  law  of 
contributory  negligence,  as  follows : 

"The  fact  that  the  employe  may  have  been  found  goiltjr  of  contributory 
negligence,  shall  not  bar  a  recoverj,  but  the  damages  shaU  be  diminished  by 
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the  jnrj  in  proportion  to  the  amount  of  negligence  attributable  to  such  em- 
ploye. No  employe  who  may  have  been  killed  or  injured  can  be  held  to  have 
been  guilty  of  contributory  negligence  in  any  case  where  the  common  carrier 
or  corporation  contributed  to  the  injury  or  death  of  such  employe.  It  shall 
not  be  any  defense  to  such  action  that  such  employe  assumed  the  risks  of  his 
employment. '  * 

In  1909  Michigan  abolished  the  fellownservant  rule  as  applied 
to  railroads ;  by  Section  2042,  Laws  of  1905,  Minnesota  has  modi- 
fied the  fellow-servant  rule  making  railroads  liable  for  all  dam- 
ages sustained  within  the  State  by  any  agent  or  servant  thereof, 
without  contributory  negligence  on  his  part,  by  reason  of  the 
negligence  of  any  other  servant.  The  rule  was  abolished  in 
Mississippi  in  1908;  modified  in  Missouri  by  Section  2873,  Re- 
vised Statutes  of  1899 ;  abolished  in  Ohio  in  1908 ;  abrogated  by 
the  Constitution  of  Oklahoma ;  while  Texas  in  1909  abolished  the 
fellow-servant  rule  and  modified  the  law  on  contributory  negli- 
gence by  providing  that  in  all  actions  brought  against  any  com- 
mon carrier  to  recover  damages  for  personal  injuries  to  an  em- 
ploye, or  where  such  injuries  have  resulted  in  death,  the  fact  that 
the  employe  may  have  been  guilty  of  contributory  negligence  is 
not  a  bar  to  recovery,  but  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  attributable  to 
such  employe. 

Every  argument  that  can  be  used  against  the  fellow-servant 
law  is  applicable  to  the  doctrine  of  assumed  risk  under  present 
conditions.  The  employe  in  a  large  industrial  institution  cannot 
possibly  know  the  risks  that  he  assumes.  He  may  thoroughly 
understand  his  own  duties  and  the  risk  immediately  incident  to 
such  duties,  which  may  be  only  a  small  part  of  the  risk  assumed 
in  an  institution  where  there  are  thousands  employed.  Only  a 
week  ago  I  visited  a  manufactory  in  Beverly,  Massachusetts, 
which  has  a  floor  space  of  twenty-one  acres.  In  this  institution 
one  hundred  and  fifty  thousand  pounds  of  steel  are  used  per 
week;  eighteen  hundred  tons  of  steel  are  carried  in  the  stock 
srapply  room  for  use  in  manufacturing;  over  nineteen  million 
parts  of  machines  are  sent  out  from  the  stock  room  annually  and 
over  twenty-four  thousand  complete  machines.  To  do  up  and 
ship  the  nineteen  million  parts  of  machines  takes  an  army  of  men, 
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and  yet  every  piece  is  manufactured  in  this  institution  from  the 
moulding  to  the  finished  product ;  and  in  addition  to  the  nineteen 
million  parts,  twenty-four  thousand  complete  machines  for  the 
manufacture  of  shoes  are  shipped  annually  from  this  one  insti- 
tution. 

If  an  injury  results  from  negligence  that  is  willful  or  inten- 
tional there  is  no  reason  in  justice  why  the  rule  should  not  be 
enforced,  but  there  are  so  many  cases  where  '*  through  momentary 
distraction  or  inadvertent  miscalculation,  probably  induced  by 
mental  or  physical  fatigue,  resulting  in  accidental  injury  to  the 
worMngman  without  any  intention  or  moral  fault  of  his  own/' 
Such  cases  are  now  everywhere  recognized  as  inevitable,  a  neces- 
sary hazard  to  the  work,  as  certain  to  happen  as  machinery  is  to 
break.  Nearly  all  accidents  are  the  result  of  such  conditions, 
whether  it  be  through  the  negligence  of  the  fellow  servant  or  the 
contributory  negligence  of  the  injured  party.  The  fellow  servant 
has  no  object  in  injuring  his  fellow  workingman,  and  the  work- 
ingman  certainly  would  not  injure  himself  intentionally,  for  self- 
preservation  is  the  first  law  of  nature.  Both  are  unavoidable 
accidents,  occurring  with  surprising  regularity. 

Every  industry  must  of  necessity  employ  the  most  modem  ap- 
pliances and  use  all  the  mechanical  powers  usually  employed  in 
such  industry.  Competition  demands  this ;  success  depends  upon 
it,  and  as  a  result  the  risk  of  the  workingman  daily  increases 
with  modern  methods  of  production.  Risks  that  increase  with 
our  growth  and  development;  and  conditions  which  lead  to  the 
conclusion  that  with  every  reasonable  precaution  we  will  still 
have  injuries  from  unavoidable  accidents.  The  employer  is  bene- 
fited by  modem  machinery  with  increased  production,  greater 
profits  and  greater  opportunities  to  enrich  himself ;  the  public  is 
benefited  for  the  reason  that  modem  machinery  has  cheapened 
the  cost  of  production  and  given  to  it  cheaper  commodities ;  and 
while  the  workingman 's  pay  may  have  increased  it  has  not  in- 
creased in  accordance  with  the  increased  risk.  This  has  led  to  the 
theory  of  compensation  to  the  workingman,  paid  by  the  employer 
in  the  first  instance  and  distributed  upon  the  public  generally 
that  consumes  the  commodity.  This  principle  has  been  recog- 
nized in  all  European  countries,  all  of  which  either  have  some 
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form  of  compulsory  insurance  or  a  direct  law  fixing  the  responsi- 
bility directly  upon  the  employer.  New  York,  Illinois,  Wiscon- 
sin, Minnesota,  Washington,  and  other  States  have  appointed 
commissions  and  all  have  reported  against  the  present  system  and 
in  favor  of  laws  of  compensation,  usually  elective,  for  compulsory 
insurance,  or  fixing  responsibility  directly  upon  the  employer. 
It  is  true  that  in  some  of  our  industrial  institutions  there  is  a 
scheme  of  mutual  insurance  which  works  out  as  satisfactorily  as 
the  compulsory  insurance  in  Europe.  This,  however,  is  to  a  very 
limited  extent.  Many  casualty  companies  have  been  organized 
for  the  purpose  of  insuring  the  employer  against  liability  for 
accidents  to  workingmen  and  against  suits  instituted  for  injuries 
occasioned  by  industrial  accidents.  Such  insurance,  however,  is 
of  no  benefit  to  the  workingman ;  the  companies  are  not  organized 
for  the  benefit  of  the  workingman;  they  are  organized  for  the 
purpose  of  making  money  for  the  company.  They  undertake  to 
insure  the  employer,  not  only  against  industrial  accidents  but 
against  suits,  and  in  case  of  an  accident  to  settle  with  the  injured 
person,  and  if  settlement  is  not  eflfected,  the  defense  of  the  action ; 
and  it  is  to  the  interests  of  the  company  to  make  the  best  pos- 
sible settlement,  and  failing  in  the  settlement  beat  the  case  if 
possible.  In  an  address  delivered  last  month  in  Chicago,  to  the 
National  Lumber  Manufacturing  Association,  James  A.  Emery, 
of  Washington,  D.  C,  counsel  for  the  National  Association  of 
Manufacturers,  stated  in  substance  that  according  to  the  last 
report  of  the  Insurance  Commissioner  of  Connecticut  there  were 
forty-nine  insurance  companies  doing  business  in  the  State  of 
Connecticut,  and  that  throughout  the  United  States  they  received 
$26,500,000  in  annual  premiums  for  employers'  liability  insur- 
ance, and  that  they  paid  out  in  claims  about  $9,000,000  during 
the  last  year.  In  other  words,  of  the  $26,500,000  that  the  em- 
ployers paid  for  insurance  against  accident  to  their  employes, 
$9,000,000  of  it  went  to  the  injured  employes  while  $17,500,000 
flowed  into  the  coflfers  of  the  insurance  companies.  Employers' 
liability  insurance  is  surely  not  for  the  benefit  of  either  employer 
or  employe.  How  much  better  would  it  have  been  if  the  entire 
$26,500,000  had  been  paid  to  the  employes  as  compensation  for 
injuries  or  as  increased  wages  if  the  injuries  were  few;  and  how 
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much  closer  it  would  have  brought  employer  and  employe  to- 
giether  in  the  friendly  relation  that  should  exist  between  them. 

The  theory  of  such  insurance  is  wrong  in  principle  for  the 
theory  upon  which  the  employer  is  liable  is  that  he  has  committed 
a  wrong,  he  has  been  guilty  of  negligence  and  is  liable  in  dam- 
ages for  his  wrongful  act;  and  his  insurance  against  the  conse- 
quences of  his  wrongful  act  is  wrong  in  theory  and  it  is  wrong 
in  practice,  as  it  is  neither  for  the  benefit  of  the  employer  or  the 
employe.  It  is  not  permitted  in  many  of  the  countries  of  Europe 
and  while  it  is  permitted  in  some,  since  the  enactment  of  laws  pro- 
viding for  compulsory  insurance  for  the  compensation  of  work- 
ingmen,  the  private  insurance  companies  have  practically  gone 
out  of  business.  While  we  in  the  United  States  are  behind  aU 
the  European  countries  we  are  fortunate  in  having  their  laws 
and  their  experience  to  guide  us  in  the  final  solution  of  this  prob- 
lem. New  York  was  the  first  State  to  appoint  a  commission  to 
investigate  and  report  to  the  Legislature,  and  as  a  result  of  the 
investigation  and  report  New  York  enacted  a  law  practically  the 
same  as  the  English  law,  making  the  employer  directly  liable  in 
damages  for  a  fixed  amount.  It  preserved  to  the  employe  his 
common-law  remedy,  giving  him  the  choice  between  it  and  the 
new  act,  and  the  employer  had  to  submit  to  the  election  without 
a  right  to  trial  by  jury  on  the  amount  to  be  recovered.  This  law 
was  held  unconstitutional  in  the  case  of  Ives  v.  South  Buffalo 
Railroad  Company,  reported  in  94  Northeastern  Reporter  431, 
and  while  you  are  all  no  doubt  familiar  with  this  decision,  a  dis- 
cussion of  the  same  for  the  effect  it  will  have  upon  other  enact- 
ments upon  the  same  subject  may  be  profitable.  In  the  opinion 
in  this  case  there  is  one  thing  that  stands  out  prominently  and 
above  all  others,  and  that  is,  that  the  law  is  UNCONSTrruriONAL 

BECAUSE  rr  MAKES  THE  EMPLOYER  LIABLE  WHEN  HE  IS  NOT  AT 
PAUI/r,  WHEN  HE  HAS  OMITTED  NO  LEGAL  DUTY  AND  HAS  COMMITTED 

NO  WRONG.  Every  other  principle  laid  down  in  the  decision  could 
be  evaded  or  provided  against  but  this,  which  is  bound  to  be  more 
or  less  of  an  obstacle  in  every  law  that  may  be  enacted  upon  the 
subject. 

It  is  this  principle  that  controls  in  the  decision  on  the  due 
process  clause  of  the  Constitution  and  likewise  in  the  discussion 
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of  the  police  regalatioxL  The  court  recognizes  the  necessity  for 
sach  legislation  in  the  following  language,  namely : 

''In  arriTing  at  this  eondiiBion  we  do  not  overlook  the  cogent  economic 
and  soeiologieal  argoments  which  are  nrged  in  rapport  of  the  statute.  There 
can  be  no  doubt  as  to  the  theory  of  this  law.  It  is  based  upon  the  proposi- 
tion that  the  inherent  risks  of  an  employment  should  in  justice  be  placed 
upon  the  shoulders  of  the  employer,  who  can  protect  himself  against  loss  by 
insurance  and  by  rach  an  addition  to  the  price  of  his  wares  as  to  cast  the 
burden  ultimately  upon  the  consumer;  that  indemnity  to  an  injured  employe 
should  be  as  much  a  charge  upon  the  business  as  the  cost  of  replacing  or  re- 
pairing disabled  or  defective  machinery,  appliances,  or  tools;  that,  under  our 
present  system  the  loss  falls  immediately  upon  the  employe  who  is  almost 
invariably  unable  to  bear  it,  and  ultimately  upon  the  community  which  is 
taxed  for  the  support  of  the  indigent;  and  that  our  present  system  is  un- 
certain, unscientific,  and  wasteful,  and  fosters  a  spirit  of  antagonism  be- 
tween employer  and  employe  which  it  is  to  the  interests  of  the  state  to 
remove.  We  have  already  admitted  the  strength  of  this  appeal  to  a  recog- 
nized and  widely  prevalent  sentiment;  but  we  think  it  is  an  appeal  which 
must  be  made  to  the  people,  and  not  to  the  courts." 

In  that  part  of  the  decision  upon  the  question  of  the  act  being 
in  violation  of  the  due  process  clause  in  the  Fourteenth  Amend- 
ment to  the  Constitution,  and  in  the  Constitution  of  the  State  of 
New  York,  the  Court  said : 

'*  'Process  of  law'  in  its  broad  sense  means  law  in  its  regular  course  of 
administration  through  courts  of  justice,  and  that  is  but  another  way  of 
saying  that  every  man's  right  to  life,  liberty,  and  property  is  to  be  disposed 
of  in  accordance  with  those  ancient  and  fundamental  principles  which  were 
in  existence  when  our  Constitutions  were  adopted.  Due  process  of  law  im- 
plies the  right  of  the  person  affected  thereby  to  be  present  before  the 
tribunal  which  pronounces  judgment  upon  the  question  of  life,  liberty,  or 
property  in  its  most  comprehensive  sense,  to  be  heard  by  testimony  or  other- 
wise, and  to  have  the  right  of  controverting  by  proof  every  material  fact 
which  bears  upon  the  question  of  right  in  the  matter  involved.  If  any 
question  of  fact  or  liability  be  conclusively  presumed  against  him  this  is  not 

due  process  of  law When  our  Constitutions  were  adopted,  it 

was  the  law  of  the  land  that  no  man  who  was  without  fault  or  negligence 
eould  be  held  liable  in  damages  for  injuries  sustained  by  another.  That  is 
still  the  law,  except  as  to  the  employers  enumerated  in  the  new  statute,  and 
as  to  them  it  provides  that  they  shall  be  liable  to  their  employes  for  personal 
injury  by  accident  to  any  workmen  arising  out  of  and  in  the  course  of  the 
employment  which  is  caused  in  whole  or  in  part,  or  is  contributed  to,  by  a 
necessary  risk  or  danger  of  the  employment  or  one  inherent  in  the  nature 
thereof,  except  that  there  shall  be  no  liability  in  any  case  where  the  injury 


Digitized  by  CjOOQIC 


168  SEVENTEENTH  ANNUAL  MEETING 

is  eaused  in  whole  or  in  part  by  the  aerious  and  willful  mlBConduet  of  the 
injured  workman.  It  is  conceded  that  this  is  a  liability  unknown  to  the 
common  law,  and  we  think  it  plainly  constitutes  a  deprivation  of  liberty  and 
property  under  the  federal  and  state  Constitutions,  unless  its  imposition  can 
be  justified  under  the  police  power  which  will  be  discussed  under  a  separate 
head. ' ' 

In  holding  that  the  act  is  not  within  the  police  power,  on  page 
443,  the  court  falls  back  upon  the  same  principle  that  there  can 
be  no  liability  where  there  is  no  wrong  or  omission,  in  the  follow- 
ing language : 

**  Conceding,  as  we  do,  that  it  is  within  the  range  of  proper  legislative 
action  to  give  a  workman  two  remedies  for  a  wrong,  when  he  had  but  one  be- 
fore, we  ask:  by  what  stretch  op  thb  police  powbb  is  the  legislature 
AUTHORIZED  TO  GIVE  A  REMEDY  FOR  NO  WRONG  f  If,  before  the  passage  of 
this  law,  the  employer  had  a  right  to  a  jury  trial  upon  the  question  of 
liability,  where  and  how  did  he  lose  itf  Can  it  be  taken  from  him  by  the 
mere  assertion  that  this  statute  only  reverses  the  common-law  doctrine  that 
the  employe  assumes  the  risk  of  his  employment  f" 

The  members  of  the  court  did  not  agree  on  all  of  the  questions 
discussed  in  the  two  opinions  in  the  case.  Judge  Werner  says 
in  his  opinion,  on  page  438,  that  the  doctrines  of  contributory 
negligence  and  the  fellow-servant  rule  may  be  regulated  or  even 
abolished,  and  that  this  is  true  to  a  limited  extent  as  to  the  as- 
sumption of  risk  by  the  employe.  The  first  paragraph  of  the 
syllabus  reads  as  follows : 

''The  legislature  has  full  power  to  modify  or  abolish  the  fellow-servant 
rule  and  the  law  of  contributory  negligence,  as  applied  to  injuries  to 
servants,  and  also  to  a  limited  extent  to  regulate  the  application  of  the 
doctrine  of  assumed  risk/' 

While  Judge  Cullen  in  his  concurring  opinion  on  page  449, 
says: 

"I  concede  that  the  legislature  may  also  abolish  as  a  defense  the  rule  of 
assumption  of  risk  and  that  of  contributory  negligence,  unless  the  accident 
proceed  from  the  willful  act  of  the  employe/' 

Thus,  one  opinion  holding  that  the  doctrine  of  assumed  risk 
can  be  regulated  by  law  only  to  a  limited  extent,  and  the  other 
holding  that  it  can  be  abolished  altogether ;  while  upon  the  ques- 
tion relating  to  the  scale  of  compensation  and  settlement  of  dis- 
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putes  without  a  trial  by  jury,  the  court  disagreed  and  did  not 
decide. 

It  is  very  difficult  for  me  to  see  any  analogy  between  the  case 
under  discussion  and  the  authorities  which  the  court,  on  page 
440,  says  state  clearly  the  legal  principles  which  it  thinks  ap- 
plicable to  the  case  at  bar.  The  first  was  the  case  of  Parrot  v. 
Wells,  Fargo  &  Company,  15  Wallace  524,  21  L.  Ed.  206. 

' '  The  plaintiff,  who  was  the  common  landlord  of  the  defendants  and  other 
tenants,  sought  to  hold  the  defendants  liable  for  damages  occasioned  to  the 
premises  occupied  by  the  other  tenants,  by  an  explosion  of  nitro-glycerine 
which  had  been  delivered  to  defendants  as.  common  carriers  for  shipment. 
It  appeared  that  the  defendants  were  innocently  ignorant  of  the  contents  of 
the  packages  containing  the  dangerous  explosives,  and  that  they  were  guilty 
of  no  negligence  in  receiving  or  handling  them." 

Surely  this  case  is  not  analogous;  it  is  not  brought  under  any 
statute  claimed  to  be  unconstitutional;  the  plaintiff  is  simply 
seeking  to  recover  damages  for  an  injury  and  the  court  held  that 
there  was  no  liability.  There  being  no  statute  of  course  the 
plaintiff  could  only  recover  upon  the  ground  of  negligence,  and 
there  being  no  negligence  he  could  not  recover. 

The  next  is  a  case  of  the  Ohio  &  Mississippi  Ry.  Co.  v.  Lackey, 
78  111.  55,  20  Am.  Rep.  259.  Plaintiff  sought  to  recover  under 
a  statute  making,  every  railroad  company  running  cars  within 
the  State  liable  for  all  the  expense  of  the  coroner  and  his  inquest, 
and  the  burial  of  all  persons  who  might  die  on  the  cars,  or  who 
might  be  killed  by  collision  or  other  accident  occurring  to  such 
cars,  or  otherwise.  This  act  made  the  railroad  company  liable 
for  every  death  on  any  of  its  trains,  and  for  the  expenses  of  the 
coroner  and  the  funeral.  The  company  was  liable  without  re- 
gard to  whether  death  was  occasioned  by  accident,  self-inflicted, 
or  from  disease.  If  it  had  been  confined  to  deaths  caused  by 
negligence  of  the  company  or  its  employes,  or  to  deaths  caused 
by  unavoidable  accidents,  it  would  no  doubt  have  been  upheld. 
It  was  held  unconstitutional  because  it  made  the  company  liable 
for  deaths  for  which  it  was  in  no  way  responsible,  that  were  not 
caused  by  or  the  result  of  the  journey,  but  from  some  other 
agency. 

Then  follows  a  number  of  cases  holding  laws  unconstitutional 
for  making  railroad  corporations  absolutely  liable  for  the  killing 
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or  injuring  upon  their  right-of-way,  horges,  cattle,  etc.,  by  run- 
ning over  them.  Such  cases  cannot  be  analogous  for  horses  and 
cattle  killed  upon  a  right-of-way  are  trespassers,  they  are  there 
wrongfully,  and  to  make  the  company  absolutely  liable  for  the 
killing  of  trespassing  animals,  when  there  was  no  negligence  on 
the  part  of  the  company  or  its  servants,  would  be  unreasonable 
and  unjust.  A  number  of  cases  are  cited  to  show  that  the  rail- 
road is  liable  for  the  killing  of  animals  when  the  law  requires 
them  to  fence  their  right-of-way  and  they  have  failed  to  do  so. 
Even  had  the  courts  held  otherwise  I  cannot  see  the  applica- 
bility of  such  cases  to  the  case  at  bar.  Neither  can  I  see  any 
good  reason  in  the  argument  advanced  in  favor  of  the  decision 
on  page  440,  namely  : 

*  *  If  the  argument  in  support  of  this  statute  is  sound,  we  do  not  see  why 
it  cannot  logically  be  carried  much  further.  Poverty  and  misfortune  from 
every  cause  are  detrimental  to  the  state.  It  would  probably  conduce  to  the 
welfare  of  all  concerned  if  there  could  be  a  more  equal  distribution  of 
wealth.  Many  persons  have  much  more  property  than  they  can  use  to  ad- 
vantage and  many  more  find  it  impossible  to  get  the  means  for  a  comfort- 
able existence.  If  the  Legislature  can  say  to  an  employer,  'You  must  com- 
pensate your  employe  for  an  injury  not  caused  by  you  or  by  your  fault,' 
why  can  it  not  go  further  and  say  to  the  man  of  wealth,  'You  have  more 
property  than  you  need,  and  your  neighbor  is  so  poor  that  he  can  barely 
subsist ;  in  the  interests  of  natural  justice  you  must  divide  with  your  neigh- 
bor, so  that  he  and  his  dependents  shall  not  become  a  charge  upon  the 
state'f" 

This  ai^ument  does  not  apply  and  such  an  enactment  would 
be  unconstitutional  for  the  same  reason  that  the  law  making  the 
railroad  company  liable  in  any  event  for  a  death  on  its  trains 
was  unconstitutional.  It  cannot  be  in  justice  said  to  the  man  of 
wealth:  **You  have  more  property  than  you  need,  and  your 
neighbor  is  so  poor  that  he  can  barely  subsist;  in  the  interests 
of  natural  justice  you  must  divide  with  your  neighbor",  for  the 
reason  that  the  man  of  wealth  is  under  no  obligation  to  support 
his  poorer  neighbor.  You  can  tax  him  under  a  uniform  system 
of  taxation  for  the  support  of  the  poor,  but  he  being  under  no 
obligation  to  support  the  poor  generally,  cannot  be  made  to  do 
80  directly ;  but  if  he  had  a  poor  father,  or  mother,  or  a  son,  or  a 
daughter,  or  any  near  relative  that  he  is  naturally  under  obliga- 
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tions  to,  a  law  comx>elliiig  him  to  take  care  of  such  relatives  and 
contribute  to  their  enipport  would  be  upheld. 

Is  there  not  almost  as  great  an  obligation  existing  between 
employer  and  employe,  while  the  relation  exists,  and  upon  this 
same  theory  could  not  the  law  be  sustained!  They  are  co-adven- 
turers ;  the  employer  furnishes  the  money,  the  employe  the  labor 
and  the  skill  and  takes  all  the  risk.  From  the  combination  of  the 
employer's  wealth  and  the  employe's  skill  comes  the  finished 
product,  the  profits  on  which  go  exclusively  to  the  employer,  the 
employe  receiving  only  his  daily  wage.  The  law  of  comx>ensation 
is  not  asking  charity;  it  demands  justice.  And  justice  demands 
that  the  employer  should  assume  the  risk  to  be  paid  ultimately 
by  the  consumer. 

Again  on  page  440  of  the  opinion : 

''  If  it  is  eompetent  to  impose  upon  an  employer,  who  has  omitted  no  legal 
dutj  and  has  committed  no  wrong,  a  liability  based  solely  upon  a  legislative 
fiat  that  his  business  is  inherently  dangerous,  it  is  equally  eompetent  to  visit 
upon  him  a  speeial  tax  for  the  support  of  hospitals  and  other  charitable 
institutions,  upon  the  theory  that  th^  are  devoted  largely  to  the  alleviation 
of  ills  primarily  due  to  his  business.  In  its  final  and  simple  analysis  that 
is  taking  the  property  of  A.  and  giving  it  to  B.,  and  that  cannot  be  done 
under  our  constitutions.  Practical  and  simple  illustrations  of  the  extent  to 
which  this  theory  of  liability  might  be  carried  could  be  multiplied  ad  in- 
finitum, and  many  will  readily  occur  to  the  thoughtful  reader." 

This  may  be  true  but  none  of  the  illustrations  offered  by  the 
court  give  any  light  to  me  upon  the  subject.  Indeed,  the  cases 
offered  by  the  plaintiff  in  support  of  the  law,  and  rejected  by 
*the  court,  seem  more  nearly  analogous;  for  instance,  the  ad- 
miralty cases  of  The  Osceola,  189  U.  S.  159 ;  The  City  of  Alex- 
andria, (D.  C.)  17  Fed.  Rep.  390,  and  the  case  of  Scarff  v. 
Metcalf  ,  107  N.  Y.  211.    In  relation  to  these  cases  the  court  says : 

''They  seem  to  us  equally  inapplicable  as  authorities  for  the  proposition 
that  the  law  recognizes  liability  without  fault.  It  is  common  knowledge 
that  the  contracts  and  services  of  seamen  are  exceptional  in  character.  A 
seaman  engages  for  the  voyage.  He  is  subject  to  physical  discipline,  and 
exposed  to  hardshiiHS  and  dangers  peculiar  to  the  sea.  He  is,  in  effect,  a 
co-adventurer  with  the  master,  and  shares  in  the  risks  of  shipwreck  and 
capture,  often  losikq  his  wages  bt  casualties  which  do  not  aitegt 

WORKMEN  ON  LAND.  VOB  THESE  AND  MANY  OTHER  OBVIOUS  SEASONS  THE 
MABITIMB  LAW  HAS  WISELY  AND  BENEVOLENTLY  BUILT  UP  PECULIAB  KIOHTS 
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AND  PRiviLEOES  for  the  protection  of  the  seaman  which  are  not  cognizable 
in  the  common  law.  When  he  is  sick  or  injured  he  is  entitled  to  be  cared  for 
at  the  expense  of  the  ship,  and,  for  the  failure  of  the  master  to  perform  his 
duty  in  this  regard,  the  ship  or  the  owner  is  liable.  That  is  a  right  given  to 
the  seaman,  and  a  duty  enjoined  upon  the  master,  by  the  plainest  dictates 
of  justice,  which  arises  out  of  the  necessities  of  the  case;  and,  because  of 
the  reason  of  the  rule,  the  right  and  duty  cease  when  the  contract  has  ter- 
minated and  the  seaman  has  been  returned  to  the  port  of  shipment  or  dis- 
charged, or  has  been  furnished  with  means  to  do  so.  But,  beyond  this  duty 
on  the  part  of  the  master  or  owner,  there  seems  to  be  no  liability  whatever 
for  injuries  sustained  by  the  seaman  in  the  course  of  his  work. ' ' 

The  contract  and  service  of  seamen  are  exceptional  in  char- 
acter. The  seaman  engages  for  a  voyage,  it  is  true,  for  when  he 
starts  out  on  the  voyage  it  is  natural  that  he  should  want  to  re- 
turn. He  would  not  want  to  be  turned  loose  in  mid-ocean  and 
the  master  would  want  to  make  sure  of  sailors  sufficient  in  num- 
ber to  bring  the  ship  home;  hence,  he  engages  for  the  voyage. 
He  is  subject  to  physical  discipline,  for  there  is  no  other  dis- 
cipline on  the  ocean ;  he  is  out  of  the  reach  of  courts  and  physical 
discipline  may  be  necessary.  The  service  demands  all  this  for  the 
safety  of  the  ship,  the  cargo,  and  the  lives  of  the  passengers. 
But  compare  in  parallel  columns  what  the  court  says  about  pro- 
tection to  the  seaman  and  the  employe  on  land,  and  the  remedy 
for  each,  as  follows : 


Workman 

(Page  439) 

**  There  can  be  no  doubt  as  to  the 
theory  of  this  law.  It  is  based  up- 
on the  proposition  that  the  inherent 
risks  of  an  employment  should  in 
justice  be  placed  upon  the  shoulders 
of  the  employer,  who  can  protect 
himself  against  loss  by  insurance 
and  by  such  addition  to  the  price  of 
his  wares  as  to  cast  the  burden  ulti- 
mately upon  the  consumer;  that  in- 
demnity to  an  injured  employe 
should  be  as  much  a  charge  upon  the 
business  as  the  cost  of  replacing  or 
repairing  disabled  or  defective  ma- 
chinery, appliances,  or  tools;   that, 


Seaman 

(Page  446) 

"  It  is  common  knowledge  that  the 
contracts  and  services  of  seamen  are 
exceptional  in  character.  A  seaman 
engages  for  the  voyage.  He  is  sub- 
ject to  physical  discipline,  and  ex- 
posed to  hardships  and  dangers  pe- 
culiar to  the  sea.  He  is,  in  effect,  a 
co-adventurer  with  the  master,  and 
shares  in  the  risks  of  shipwreck  and 
capture,  often  losing  his  wages  by 
casualties  which  do  not  affect  the 
workman  on  land." 
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under  our  present  system,  the  loss 
faUs  immediately  upon  the  employe 
who  is  almost  invariably  unable  to 
bear  it,  and  ultimately  upon  the 
community  which  is  taxed  for  the 
support  of  the  indigent;  and  that 
our  present  system  is  uncertain,  un- 
seientifie,  and  wasteful,  and  fosters 
a  spirit  of  antagonism  between  em- 
ployer and  employe  which  it  is  to 
the  interests  of  the  state  to  remove. 
We  have  already  admitted  the 
strength  of  this  appeal  to  a  recog- 
nized and  widely  prevalent  senti- 
ment. ' ' 

Bemedy 

"But  we  think  it  is  an  appeal 
which  must  be  made  to  the  people, 
and  not  to  the  courts." 


Remedy 

"For  these  and  many  other  ob- 
vious reasons  the  maritime  law  has 
wisely  and  benevolently  built  up  pe- 
culiar rights  and  privileges  for  the 
protection  of  the  seamen  which  are 
not  cognizable  in  the  conunon  law. 
When  he  is  sick  or  injured  he  is  en- 
titled to  be  cared  for  at  the  expense 
of  the  ship,  and,  for  failure  of  the 
master  to  perform  his  duty  in  this 
regard,  the  ship  or  the  owner  is  li- 
able. That  is  a  right  given  to  the 
seaman,  and  a  duty  enjoined  upon 
the  master,  by  the  plainest  dictates 
of  justice,  which  arise  out  of  the 
necessities  of  the  case." 


According  to  the  foregoing  the  employe  on  land  needs  the  pro- 
tection of  the  law  as  much  as  the  seaman,  and  greater  reasons  are 
given  for  legislative  action  in  his  behalf.  The  public  is  inter- 
ested in  a  general  way  in  behalf  of  the  seaman,  while  the  senti- 
ment in  favor  of  legislation  protecting  the  employe  is  widely 
prevalent  and  favored  by  the  State,  in  whose  interest  it  is  to  re- 
move the  antagonism  fostered  by  the  present  system  between 
employer  and  employe.  But  legislation  making  the  master  liable, 
when  without  fault,  for  sickness  and  care  of  the  seaman,  ''is  a 
wise  and  benevolent  right  given  to  the  seaman  and  a  duty  en- 


Digitized  by  VjOOQIC 


174  SEVENTEENTH  ANNUAL  MEETING 

joined  upon  the  master  by  the  plainest  dictates  of  justice"; 
while  the  law  making  the  employer  liable  when  without  fault  for 
injury  to  an  employe,  is  *' taking  his  property  without  due  pro- 
cess of  law".  Prom  whence  does  the  power  come  to  make  the 
master  of  the  ship  liable  for  the  care  and  sickness  of  seamen,  and 
the  act  of  Congress  requiring  the  master  of  the  ship  to  contribute 
monthly  for  each  sailor  employed  for  the  maintenance  of  a 
marine  hospital!  It  does  not  come  from  the  Constitution  but 
from  Congress  and  the  courts,  and  cannot  the  same  power  that 
requires  the  master  of  the  ship  to  care  for  the  sailor  in  sickness, 
that  requires  him  to  contribute  to  the  support  of  a  marine  hos- 
pital, also  require  him  to  respond  in  damages  for  injuries  re- 
sulting from  unavoidable  accidents?  '^ Seamen  have  been  des- 
ignated as  wards  of  admiralty,  in  need  of  the  protection  of 
the  courts  because  peculiarly  exposed  to  the  wiles  of  sharpers  and 
unable  to  take  care  of  themselves."  1  Parson's  Ship  and  Ad- 
miralty, 32.  ''Every  court  should  watch  with  jealousy  any  en- 
croachment upon  the  rights  of  seamen,  because  they  are  unpro- 
tected and  need  counsel,  because  they  are  thoughtless  and  re- 
quire indulgence,  because  they  are  credulous  and  complying,  and 
are  easily  overreached,"  as  said  by  Mr.  Justice  Story  in  Harden 
V.  (Jordon,  2  Mason  541.  And  as  said  by  Mr.  Justice  Thompson, 
in  Cadmus  i;.  Mathews,  2  Paine  229:  ''Due  weight  ought  to  be 
given  to  the  character  and  situation  of  this  class  of  men." 

The  Constitution  does  not  make  the  seaman  an  exception,  and 
the  decisions  referred  to  show  how  far  legislation  and  the  courts 
may  go  when  the  exigencies  of  the  case  demand.  The  seaman  is 
exposed  to  hardships  and  dangers  peculiar  to  the  sea;  the  laborer 
is  exposed  to  the  hardships  and  dangers  peculiar  to  his  employ- 
ment. The  seaman  is,  in  effect,  a  co-adventurer  with  the  master 
and  shares  in  the  risks  of  shipwreck.  The  employe  in  the  in- 
dustrial institution  likewise  is  a  co-adventurer  with  the  master, 
but  he  does  not  share  the  risks  of  life  and  limb  with  the  master, 
he  assumes  them  all  himself.  The  sailor  is  Liable  to  physical  dis- 
cipline, a  rule  that  is  not  necessary  for  the  employe  for  he  is 
within  the  reach  of  the  courts.  The  sailor  cannot  break  his  con- 
tract J  neither  can  the  employe,  without  great  inconvenience  and 
sometimes  suffering  on  the  part  of  his  loved  ones,  who  are  de- 
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pending  upon  his  daily  wage  for  their  daily  bread.  The  sailor  is 
improyident  and  with  a  prodigal  hand  lavishes  his  earnings  upon 
a  ''sweetheart  in  every  port",  while  the  employe  is  usually  in- 
dustrious, frugal,  and  a  home-builder,  entitled  to  at  least  equal 
rights  with  the  improvident,  prodigal  seaman. 

There  are  many  cases  cited  where  legislative  enactment  has 
absolutely  fixed  liability  without  fault  upon  railroads,  for  setting 
fires,  for  injury  or  death  of  passengers,  for  stock  killed  on  their 
own  unfenced  right-of-ways,  and  Section  634,  Freund's  Police 
Power,  approves  the  principle  of  liability  without  fault;  and 
ux>on  these  authorities  the  court  might  well  have  said,  as  did  Mr. 
Justice  Brown  in  the  case  of  Holden  v.  Hardy,  169  U.  S.  366 : 

''That  the  law  is  to  a  eertain  extent  a  progressive  seience;  that  in  some 
of  the  states  methods  of  procedure  which,  at  the  time  the  Constitution  was 
adopted,  were  deemed  essential  to  the  protection  and  safety  of  the  people, 
or  to  the  liberty  of  the  citizen,  have  been  found  to  be  no  longer  necessary; 
that  restrictions  which  had  formerly  been  laid  upon  the  conduct  of  individ- 
uals, or  of  classes  of  individuals,  had  proved  detrimental  to  their  interests; 
while,  upon  the  other  hand,  certain  other  classes  of  persons,  particularly 
those  engaged  in  dangerous  or  unhealthful  employments,  have  been  found 

to  be  in  need  of  additional  protection The  law  will  be  forced 

to  adapt  itself  to  new  conditions  of  society  and  particularly  to  the  new  re- 
lations between  employer  and  employe  as  they  arise." 

And  as  said  in  Hertado  v.  California,  110  U.  S.  516,  28  L.  Ed. 
232:  '*The  flexibility  and  capacity  for  growth  and  adaptation  is 
the  peculiar  boast  and  excellence  of  the  common  law",  and 
adapted  to  modem  conditions  in  Muller  v.  Oregon,  208  U.  S.  412, 
52  L.  Ed.  551. 

The  use  of  modem  machinery  by  the  employer  has  increased 
the  danger  to  employe,  and  while  neither  is  to  blame  for  unavoid- 
able accidents,  if  the  workingman  is  made  to  bear  the  burden  he 
and  his  family  must  bear  it  alone.  While  on  the  other  hand  the 
employer  reaps  large  profits  from  the  use  of  the  dangerous  ma- 
chinery and  is  in  a  position  to  add  the  burden  to  the  cost  of  the 
manufactured  article  and  distribute  it  among  the  consumers.  It 
is  necessary  to  protect  the  sailor.  Congress  and  the  courts  say, 
because  he  cannot  protect  himself.  It  is  likewise  necessary  to 
protect  the  workingman  from  unavoidable  accidents  for  he  can- 
not protect  himself,  while  the  employer  can.    The  burden  to  the 


Digitized  by  VjOOQIC 


176  SEVENTEENTH  ANNUAL  MEETING 

injured  workingman  and  his  family  is  the  cause  of  poverty,  and 
poverty  begets  crime.  The  antagonism  between  employer  and 
employe  is  the  cause  of  frequent  disturbance  of  the  peace  and 
good  order  of  the  state,  often  resulting  in  crime.  Is  it  not  in  the 
interests  of  the  general  welfare  of  the  state  to  promote  peace  and 
good  order,  to  prevent  poverty  and  suppress  crime?  **The 
Fourteenth  Amendment  was  not  designed  to  interfere  with  the 
power  of  the  state  to  protect  the  lives,  liberties  and  proi)erty  of 
its  citizens;  and  to  promote  their  health,  peace,  morals,  educa- 
tion and  good  order."  This  principle  has  been  clearly  held  in 
Ex  parte  Kemler,  136  U.  S.  436,  34  L.  Ed.  519 ;  St.  Louis  &  San 
Francisco  Railway  Co.  v.  Mathews,  165  U.  S.  1,  41  L.  Ed.  611 ; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  Ed.  780;  In  re  Converse, 
137  U.  S.  624,  34  L.  Ed.  796;  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  Ed.  923;  Muggier  v.  Kansas,  123  U.  S.  560,  31  L.  Ed.  205 ; 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  46  L.  Ed.  679 ; 
Lochner  v.  New  York,  198  U.  S.  45, 49  L.  Ed.  937 ;  Thorpe  v.  R.  & 
B.  Ry.  Co.  27  Vt.  149 ;  Slaughterhouse  Cases,  16  Wall.  36,  21  L. 
Ed.  305;  Passenger  Cases,  7  Howard  283,  12  L.  Ed.  702;  Lawton 
V.  Steele,  152  U.  S.  136;  36  L.  Ed.  388.  Conversely,  the  police 
power  is  a  limitation  upon  the  freedom  of  contract  secured  by 
the  Fourteenth  Amendment.  Holden  v.  Hardy,  supra ;  Harbison 
V.  KnoxviUe  Water  Co.,  53  S.  W.  993, 183  U.  S.  13,  46  L.  Ed.  55 ; 
St.  Louis  I.  M.  &  S.  Ry.  Co.  v.  Paul,  173  U.  S.  404;  Atchison, 
Topeka  &  Santa  Fe  Railroad  Co.  v.  Matthews,  174  U.  S.  96 ;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25.  This  law  would  promote  the 
health,  and  peace,  and  morals,  and  education,  and  good  order  of 
the  citizens  of  the  State  by  relieving  the  distress  and  poverty  of 
the  family  of  the  injured  workingman,  at  the  time  when  they 
were  most  in  need,  and  it  would  seem  to  me  to  come  fairly  within 
the  police  power  of  the  State  in  the  light  of  the  decisions  quoted. 
The  decision  in  this  case  is  based  upon  the  theory  that  the 
Constitution  does  not  permit  the  legislature  to  enact  legislation 
making  a  person  liable  in  damages  **when  he  is  not  at  fault", 
''when  he  has  omitted  no  legal  duty  and  has  committed  no 
wrong".  Upon  this  theory  all  the  legislation  making  railroad 
companies  absolutely  liable  for  fires  started  by  the  use  of  loco- 
motives, when  the  company  is  without  fault,  would  be  uneonsti- 
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tntional,  and  yet  sach  legislation  is  nniformly  held  constitutional. 
In  the  case  of  Union  Pacific  Railway  Co.  v.  De  Busk,  12  Colo. 
294,  the  eonrt,  in  construing  legislation  which  declared  that 
every  railway  company  shall  be  liable  for  all  damages  by  fire 
that  is  set  out  or  caused  by  operation  of  its  road,  said:  ''Such 
statutes  are  not  penal,  but  purely  remedial  in  their  nature,  and 
enacted  for  the  better  protection  of  property  exposed  to  such 
unusual  dangers."  Chief  Justice  Shaw  of  Massachusetts  de- 
clared that  the  ''design  as  well  as  the  legal  effect  of  such  a  stat- 
ute was  to  afford  indemnity  for  those  suffering  damages  from 
fire  caused  by  the  use  of  a  dangerous  apparatus".  "It  is  not  a 
penal  statute,  but  purely  remedial  in  its  nature ;  and  it  is  to  be 
interpreted  fairly  and  liberally,  so  as  to  secure  to  parties  in- 
jured an  indemnity  from  those  who  reap  the  advantages  and 
profits  arising  from  the  use  of  a  dangerous  mode  of  locomotion, 
by  means  of  which  buildings  and  other  property  are  destroyed" : 
Hart  v.  Western  R.  R.  Co.  13  Met.  99,  46  Am.  Dec.  719 ;  Lyman  v. 
Boston  etc.  R.  R.  Co.,  4  Cush.  288 ;  Pratt  v.  Atlantic  etc.  R.  R. 
Co.,  42  Me.  579;  Smith  v.  Boston  etc.  R.  R.  Co.,  63  N.  H.  25; 
Ross  V.  Boston  etc.  R.  R.  Co.,  6  Allen  87 ;  Rodemacher  v,  Mil- 
waukee etc.  R.  R.  Co.,  41  Iowa  297;  20  Am.  Rep.  592;  St.  Louis 
and  San  Francisco  R.  R.  Co.  v.  Mathews,  165  U.  S.  1 ;  Grissell  v. 
Housatonic  R.  R.  Co.,  54  Conn.  447 ;  Hartford  Ins.  Co.  v.  C.  M. 
&  St.  P.  Ry.  Co.,  62.  Fed.  904;  Ingersoll  &  Quigley  v.  Stockbridge 
&  Pittsfield  R.  R.  Co.,  8  Allen  438;  Grand  Trunk  Ry.  Co.  v. 
Richardson,  91  U.  S.  454. 

Can  it  be  possible  that  the  legislature  can  go  farther  in  the 
protection  of  property  than  it  can  for  the  protection  of  human 
life!  No,  such  is  not  the  intention  of  the  Constitution.  This 
legislation  held  unconstitutional  by  the  New  York  Court  of  Ap- 
peals is  likewise  remedial  legislation.  It  is  intended  to  regulate 
the  use  of  dangerous  machinery  in  industrial  institutions  and 
dangerous  employments  connected  therewith;  and  unless  the 
Constitution  intends  to  place  a  higher  value  upon  mere  property 
than  it  does  upon  life  and  limb,  the  law  is  constitutional.  The 
railway  company  is  made  absolutely  liable  for  fires  started  by  the 
locomotives  when  without  fault,  when  it  has  omitted  no  legal 
duty  and  has  committed  no  wrong,  because  the  railway  company 
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is  nsmg  locomotive  power  that  is  dangerous,  that  is  liable  to  set 
fires,  and  is  making  large  profits  out  of  the  business.  So,  too,  the 
employer  to  increase  his  profits  uses  dangerous  machinery,  the 
operation  of  which  causes  great  loss  of  Life  and  limb  to  the  em- 
ployes. The  one  is  destructive  of  property,  the  other  destructive 
of  human  life  and  Umb ;  and  shall  it  be  said  that  the  laws  of  this 
country  under  the  Constitution  shaU  afford  protection  to  the  one 
that  is  destructive  of  property  and  no  protection  to  the  one  that 
is  destructive  of  human  life!  If  the  courts  are  to  make  a  dis- 
tinction it  should  be  in  favor  of  the  legislation  which  affords 
protection  to  life  rather  than  to  property,  and  ultimately  such 
will  be  the  distinction.  The  scale  of  compensation  and  settie- 
ment  of  disputes  provided  for  in  the  New  York  law  deprives  the 
employer  of  the  right  to  have  the  jury  fix  the  amoimt  which  he 
shall  pay  when  his  liability  to  pay  has  been  determined.  This  is 
a  dangerous  provision  in  the  law  for  it  has  always  been  one  of 
the  functions  of  a  jury  to  pass  upon  the  amount  in  controversy, 
or  the  amount  of  damages  sustained,  as  well  as  upon  liability. 
This  subject  is  thoroughly  discussed  in  the  elaborate  notes  fol- 
lowing the  case  of  Flint  River  Steamboat  Co.  v.  Roberts,  48  Am. 
Dec.  178.  The  Seventh  Amendment  to  the  Constitution  of  the 
United  States  does  not,  of  course,  apply  to  State  legislation,  but 
there  are  similar  provisions  in  all  the  State  Constitutions,  usually 
a  little  stronger.    I  quote  from  the  notes  referred  to : 

''The  trial  by  jury  secured  to  the  subject  by  the  Constitution  is  a  trial 
according  to  the  course  of  the  common  law,  and  the  same  in  substance  as 
that  which  was  in  use  when  the  Constitution  was  framed.  On  this  all  the 
decisions  agree." 

It  being  one  of  the  functions  of  the  jury  to  pass  upon  the 
amount  of  recovery  as  well  as  the  liability,  and  such  being  the 
law  at  the  time  of  the  adoption  of  the  different  constitutions  of 
the  different  States,  it  will  be  seen  that  the  provision  referred  to 
in  the  New  York  law,  which  takes  away  from  the  jury  this  func- 
tion, is  a  dangerous  provision.  For,  if  the  legislature  can  take 
from  the  jury  one  of  its  legitimate  functions  it  can  take  them  all, 
and  thus  take  away  the  right  of  trial  by  jury  altogether. 
This  objection,  however,  is  not  serious,  for  it  can  be  avoid- 
ed in  a  compensation  law  by  providing  for  a  trial  with  a  jury 
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upon  the  election  of  either  party.  This  would  preserve  the  right 
and  the  employer  would  never  ask  for  a  jury  trial,  for  he  knows 
that  the  jury  would  be  more  liberal  with  the  employe  than  would 
the  legislature. 

It  is  claimed  that  the  compulsory  contribution  of  both  em- 
ployer and  employe  to  a  fund  created  for  a  public  purpose,  hav- 
ing for  its  object  compensation  for  industrial  accidents,  can  be 
sustained  as  a  taxing  measure;  but  if  an  employer  cannot  be 
made  wholly  liable  upon  what  principle  can  he  be  held  partially 
liable?  The  State  of  Montana  recently  passed  such  a  law  which 
is  now  being  considered  by  the  Supreme  Court  of  that  State  in 
an  action  contesting  it  on  the  grounds  that  it  is  unconstitutional, 
and  the  outcome  will  be  watched  with  interest.  It  is  claimed 
that  the  law  recently  passed  in  New  Jersey,  and  which  is  similar 
to  the  laws  of  Wisconsin  and  Washington  on  this  subject,  avoids 
all  the  objections  to  the  law  held  unconstitutional  by  the  New 
York  Court  of  Appeals  in  the  case  of  Ives  v.  Railroad  Company, 
by  making  the  system  of  compensation  optional.  If  the  employer 
elects  to  come  under  the  law  of  course  he  can  raise  no  legal  ob- 
jection ;  if  he  refuses  he  is  deprived  of  his  common  law  defenses, 
namely :  the  fellow-servant  defense,  the  doctrine  of  assumed  risk 
and  the  defense  of  contributory  negligence.  But  the  depriving 
him  of  these  defenses  does  not  make  him  liable  unless  he  is  neg- 
ligent and  at  fault,  and  if  he  cannot  be  held  liable  when  he  is  not 
at  fault  and  has  done  no  wrong,  of  what  use  will  it  be  to  abolish 
these  defenses!  You  can  tell  him  *'You  shall  no  longer  plead 
the  negligence  of  the  employe  as  a  defense",  but  this  does  not 
make  the  employer  liable,  for  under  the  New  York  decision  he 
cannot  be  liable  unless  he  is  personally  at  fault.  You  may  say 
to  him  that  he  shall  no  longer  plead  as  a  defense  the  doctrine  of 
assumed  risk,  but  taking  from  him  this  defense  does  not  make 
him  liable.  You  may  take  from  him  the  right  to  plead  as  a  de- 
fense that  the  accident  was  caused  through  the  negligence  of  the 
fellow  servant,  but  this  does  not  make  the  employer  liable,  for 
the  doctrine  of  respondeat  superior  never  did  apply  to  such  case. 
Possibly  the  law  might  go  so  far  as  to  say  that  every  industrial 
accident  is  prima  facie  evidence  of  negligence  on  the  part  of  the 
employer,  but  this,  however,  would  be  only  a  presumption  easily 
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overcome  by  showing  that  the  employer  and  his  agents  used  all 
the  care  that  the  law  required  and  all  the  modem  appliances  for 
the  protection  of  human  life  and  limb ;  and  so  it  appears  to  me 
that  this  decision  in  the  Ives  case  is  going  to  be  more  or  less  of  an 
obstacle  to  all  legislation  upon  the  subject  if  it  is  followed  gen- 
erally by  the  courts.  It  is  to  be  hoped,  however,  that  the  em- 
ployers will  recognize  the  great  necessity  there  is  for  legislation 
that  will  give  to  the  employe  adequate  compensation  for  indus- 
trial accidents,  and  that  the  employer  and  employe  may  get  to- 
gether and  agree  upon  a  uniform  law  for  every  State  in  the 
Union.  This  is  one  subject  upon  which  the  laws  should  be  uni- 
form, that  the  employers  of  one  State  might  not  have  an  ad- 
vantage over  the  employers  of  other  States. 

Practically  all  the  civilized  countries  of  Europe  have  adopted 
the  insurance  plan  against  industrial  accidents,  and  in  adopting 
the  compulsory  principle  have  been  careful  that  compensation 
shall  be  proportioned  to  actual  financial  loss  to  the  injured.  It 
is  based  upon  the  actual  current  earnings  of  the  workingman, 
and  fixed  at  a  percentage  in  cases  of  total  disability  on  concur- 
rent wages  varying  from  fifty  in  Great  Britain  to  as  high  as 
seventy  per  cent  in  Holland. 

The  German  system  has  given  the  most  general  satisfaction. 
It  is  conducted  entirely  by  mutual  association  of  employers, 
supervised  by  the  state.  Every  employer  contributes  yearly  in 
accordance  with  the  risk  of  his  establishment  and  his  pay-roll, 
the  risk  being  determined  by  means  of  a  classified  tariflE  of  rates 
drawn  up  by  the  association.  The  law  confers  on  them  the  privi- 
lege of  prescribing  preventive  rules  and  regulations  that  have 
the  force  of  law  and  must  be  complied  with.  The  association  may 
send  inspectors  to  any  factory  or  establishment  at  any  time,  and 
in  case  of  negligence  the  employer  may  be  fined  or  given  a  higher 
rate  for  a  higher  risk.  In  case  of  fiagrant  neglect  the  factory 
may  be  closed.  Workingmen  are  also  subject  to  regulation  on 
the  part  of  the  association. 

This  subject  received  consideration  in  Germany  as  early  as 
1838,  in  the  recognition  of  the  new  principle  of  liability  by  em- 
ployers to  provide  compensation  for  industrial  accidents.  To 
check  the  force  of  discontent  after  the  Franco-Prussian  war. 
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Bismarck,  one  of  the  greatest  statesmen  of  his  or  any  other  age, 
in  1881  presented  a  plan  of  compulsory  insurance  of  working- 
men.  In  commenting  upon  this  in  the  work  entitled  ''Working- 
men's  Insurance  in  Europe",  by  Frankel  and  Dawson,  the  author 
says: 

''In  the  short  period  of  nine  years,  1881-1889,  every  detail  of  this  com- 
prehensive scheme  was  put  into  operation.  Legislation  so  far-reaching  in 
its  consequences  had  never  before  been  attempted.  Though  at  the  time  re- 
£^rded  as  revolutionary  in  character,  it  has  served  the  country  better  than 
its  great  author  dreamed  possible.  Now  at  the  close  of  a  period  of  twenty- 
five  years,  it  is  recognized  as  the  most  effective  instrument  for  the  protec- 
tion of  the  great  body  of  people  in  the  important  exigencies  of  life ;  and  its 
merits  are  warmly  appreciated  by  all  who  have  the  welfare  of  the  nation 
at  heart.'' 

Bismarck's  compulsory  insurance  bill  presented  to  the  Reich- 
stag in  1881  received  the  approval  of  that  body,  but  it  refused  to 
vote  financial  support  and  also  desired  to  substitute  separate  de- 
partments for  the  kingdom,  which  amendments  were  rejected  by 
the  government,  whereupon  Emperor  William  sent  a  message  to 
the  Reichstag,  as  follows : 

''We  consider  it  Our  Imperial  duty  to  impress  upon  the  Reichstag  the 
necessity  of  furthering  the  welfare  of  the  working  people.  We  should  re- 
view with  increased  satisfaction  the  manifold  successes  with  which  the  Lord 
has  blessed  Our  reign,  could  We  carry  with  Us  to  the  grave  the  conscious- 
ness of  leaving  Our  country  an  additional  and  lasting  assurance  of  internal 
peace,  and  the  conviction  that  We  have  rendered  the  needy  that  assistance 
to  which  they  are  justly  entitled.  Our  efforts  in  this  direction  are  certain 
of  the  approval  of  all  the  Federate  Governments,  and  We  confidently  rely 
on  the  support  of  the  Beichstag,  without  distinction  of  parties.  In  order  to 
realize  these  views,  a  Bill  for  the  Insurance  of  Workmen  against  Industrial 
Accidents  will  first  of  all  be  laid  before  you;  after  which  a  supplementary 
measure  will  be  submitted,  providing  for  a  general  organization  of  industrial 
Sick  Belief  Insurance.  Likewise,  those  who  are  disabled  in  consequence  of 
Old  Age  or  Invalidity  possess  a  well-founded  claim  to  more  ample  relief  on 
the  part  of  the  State  than  they  have  hitherto  enjoyed.  To  devise  the  fittest 
ways  and  means  for  making  such  provision,  however  difficult,  is  one  of  the 
highest  obligations  of  every  community,  based  on  the  moral  principles  of 
Christianity.  A  more  intimate  acquaintance  with  the  actual  capabilities  of 
the  people,  and  a  mode  of  turning  these  to  account  in  corporate  associations, 
under  the  patronage  and  with  the  aid  of  the  State,  will.  We  trust,  develop 
a  scheme  to  solve  which  the  State  alone  would  prove  unequal." 
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This  humane  and  patriotic  appeal  restQted  in  the  passage  of 
the  first  compulsory  insurance  law  in  (Jermany,  under  which  the 
same  authority  claims : 

''The  most  striking  fact  in  the  remarkable  industrial  advance  made  by 
Germany  during  the  last  half  century  is  the  improved  condition  of  the  great 
body  of  its  working  people.  On  all  sides  are  evidences  of  greater  effective- 
ness, contentment,  and  prosperity.  Many  causes  have  undoubtedly  contrib- 
uted to  this  end,  but  perhaps  the  most  important  has  been  the  fostering^ 
care  of  the  government.  It  has  met  the  requirements  of  its  people  in  an 
orderly  and  businesslike  manner,  looking  upon  their  occupations  as  both 

social   and  individual   in   character The   wide   scope   of   thia 

branch  of  workingmen  's  insurance  is  evident  from  the  fact  that  at  the  close 
of  1907  more  than  21,000,000  working  people,  employed  in  nearly  5,500,000 
separate  establishments,  were  directly  insured  under  the  provisions  of  the 

law Notwithstanding  great  improvements  in  safety  appliances 

and  other  means  of  prevention,  the  number  of  accidents,  with  the  single  ex- 
ception of  those  resulting  in  complete  permanent  disablement,  has  increased 
rapidly  per  thousand  insured.  The  average  duration  of  disability  has  also 
increased,  doubtless  partly  due  to  the  broadening  of  the  statutes.  The  same 
condition  has  been  observed  in  all  other  countries  where  liability  laws  have 
been  liberalized.  The  increase  ia  also  ascribed  to  simulation  and  to  maling- 
ering, as  it  is  certain  that  some  workmen  take  advantage  of  the  slightest 
accident  to  claim  compensation.  But  the  chief  cause  of  increase  in  the 
number  of  accidents  in  Germany  is  unquestionably  the  greater  complication 
of  industry,  the  greater  hazard  necessarily  resulting  therefrom  and  intensity 
of  pressure  upon  workingmen.  With  the  strong  tendency  to  migrate  from 
the  country  to  industrial  cities,  thousands  of  men  enter  factories  who  are 
not  by  training  prepared  for  the  complex  machinery  they  must  handle. 
These  factors  augment  the  number  and  the  seriousness  of  accidents. 

"In  general,  accidents  increase  in  number  as  workmen  become  older. 
Thus,  in  the  industrial,  building,  and  marine  associations  of  employers,  the 
rate  per  annum  was  3.6  per  1000  insured  for  those  between  the  ages  of 
eighteen  and  twenty,  5.4  for  those  between  twenty  and  thirty  years,  9.2  for 
those  between  thirty  and  forty,  12.3  for  those  between  forty  and  fifty,  and 
13.8  for  those  between  fifty  and  sixty  years.  More  accidents  occur  in  the 
summer  months  when  the  activity  in  certain  occupations  is  greatest  and 
when  more  men  are  at  work;  and  Monday  and  Saturday  are  accountable  for 
a  heavier  toll  than  the  remaining  week  days.  The  large  number  of  accidents 
occurring  on  Saturdays  is  doubtless  caused  by  the  strain  of  the  week 's  work, 
while  those  of  Monday  are  very  likely  the  result  of  Sunday's  jollification. 

''The  four  classes  of  accidents,  taken  together,  have  almost  doubled  in 
frequency  in  the  last  twenty  years,  while  those  resulting  in  temporary  in- 
juries only,  but  exceeding  thirteen  weeks  in  duration,  have  increased  five- 
fold in  the  same  period.     The  one  striking  exception  is  the  constant  re- 
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dnetion  in  the  number  of  completely  disabled  and  killed.  This  is  verj  likely 
due  to  the  eaie  which  the  mntual  asaociatione  of  employers  exercise  in  deal- 
ing with  cases  of  serious  injury. 

"The  operation  of  the  law  has,  on  the  whole,  been  satisfactory  to  the 
German  people.  There  has  been  much  improvement  in  the  efficiency  of 
workmen,  and  employers  have  indirectly  reaped  returns  for  their  compulsory 
outlay.  It  may  be  true,  as  is  sometimes  claimed,  that  the  law  has  had  some 
tendency  to  decrease  the  sense  of  personal  responsibility  on  the  part  of 
workmen  and  to  tempt  them  to  secure  compensation  for  the  slightest  in- 
jury; bnt  they,  on  their  part,  have  never  been  content  with  the  arrangement 
that  plaeed  the  adjustment  of  compensation  in  the  first  instance  in  the 
hands  of  the  employers'  associations.  As  a  result  of  this  dissatisfaction 
these  adjustments  are  constantly  challenged.  Appeals  from  the  awards  of 
the  associations  of  employers  as  weU  as  those  of  the  arbitration  board  are 
only  too  conmion,  the  more  so  because  litigation  is  free. ' ' 

It  appears  from  this  report  that  while  compulsory  insurance 
in  Germany  is  generally  satisfactory,  that  it  is  not  free  from  ob- 
jection and  it  is  very  far  from  perfect.  A  commission  appointed 
by  the  English  government  will  make  its  report  on  the  English 
law  the  last  of  this  month.  This  will  no  doubt  give  us  much  val- 
uable information  upon  that  law.  We  are  living  in  a  progressive 
age  and  we  must  meet  and  solve  this  economic  problem  in  ac- 
cordance with  the  spirit  of  the  age.  More  depends  upon  the  em- 
ployer and  employe  than  on  any  other  class.  If  they  can  in  some 
way  be  brought  closer  together,  as  they  were  when  the  employer 
and  employe  worked  side  by  side  as  friends  and  co-workers,  the 
problem  will  be  solved. 

J.  H.  McGoNiiOOUB:  I  take  great  pleasure  in  moving  a  vote  of 
thanks  by  this  Association  to  €k>vemor  Burke,  for  his  able  ad- 
dress delivered  this  afternoon,  and  that  we  express  to  him  the 
fact  that  the  Iowa  Bar  Association  is  proud  of  the  honor  that  has 
been  conferred  upon  him  so  lavishly  by  the  State  of  North 
Dakota. 

The  motion  was  duly  seconded  and  unanimously  adopted  by  a 
rising  vote. 

The  PBEsn>ENT :  The  next  is  the  report  of  the  Executive  Com- 
mittee. 

The  Segbetabt  :  The  rei>ort  of  the  Executive  Committee  is  as 
follows:   The  place  of  meeting  for  next  year  was  first  decided 


Digitized  by  CjOOQIC 


184  SEVENTEENTH  ANNUAL  MEETING 

upon  as  Jefferson,  Iowa.  This  action  was  later  reconsidered  and 
the  selection  of  a  place  for  the  holding  of  the  next  meeting  was 
left  to  a  committee  consisting  of  Senator  C.  G.  Saunders  of 
Council  Bluffis,  and  Judge  H.  M.  Remley  of  Anamosa. 

The  time  for  the  next  meeting  was  fixed  as  the  last  Thursday 
and  Friday  in  June,  1912,  that  is,  June  27  and  28. 

The  following  Committees  were  named : 

Legcd  Education  and  Admission  to  the  Bar:  S.  M.  Ladd,  of  Des 
Moines ;  E.  B.  Evans,  of  Des  Moines ;  Ralph  Otto,  of  Iowa  City ; 
H.  J.  Wilson,  of  Burlington ;  J.  C.  Prance,  of  Tipton. 

Legal  Biography:  C.  J.  Wilson,  of  Washington;  W.  R.  Lewis, 
of  Montezuma. 

Law  Reform:  E.  B.  Evans,  of  Des  Moines;  J.  J.  Clark,  of 
Mason  City;  M.  A.  Roberts,  of  Ottumwa;  C.  H.  Van  Law,  of 
Marshalltown;  E.  W.  Weeks,  of  Guthrie  Center;  Carroll  Wright, 
of  Des  Moines ;  A.  N.  Hobson,  of  West  Union. 

Membership:  (Chairman  to  be  appointed) ;  Frank  S.  Dunshee, 
of  Des  Moines ;  James  A.  Devitt,  of  Oskaloosa. 

Grievances:  J.  B.  Weaver,  Jr.,  of  Des  Moines;  T.  S.  Stevens, 
of  Hamburg ;  John  McCoy,  of  Oskaloosa. 

Delegate  to  American  Bar  Association:  H.  C.  Horack,  of  Iowa 
City. 

Program:  C.  G.  Saunders,  of  Council  Bluffs;  H.  E.  Deemer,  of 
Bed  Oak. 

The  President  was  authorized  to  fill  the  vacancy  in  the  Mem- 
l)er8hip  Committee,  and  to  fill  any  other  vacancies  that  may 
occur. 

Upon  motion  duly  made  the  report  of  the  committee  was 
adopted. 

Judge  M.  J.  Wade  :  In  the  discussion  this  morning,  I  was  on 
the  minority  side.  I  want  to  be  fair  with  the  other  side.  Since 
adjournment  I  think  the  Secretary  has  received  a  letter  from  one 
of  the  members  of  the  Association  upon  that  subject,  which  he 
intended  to  have  read  here,  and  I  think  it  ought  to  be  added  to 
the  record. 
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I  therefore  move  that  Mr.  O.  M.  Brockett's  letter  be  read  by 
the  Secretary  and  incorporated  in  the  proceedings. 

The  motion  was  duly  seconded  and  carried. 

The  letter  is  as  follows : 

Des  Moines,  Iowa,  June  29,  1911. 
Mr.  Chas.  M.  Dutcheb, 

Secretary  State  Bar  Association, 
Oskaloosa,  Iowa. 
Dear  Sir: 

1  regret  very  much  my  inability  to  be  present  at  the  meeting 
of  the  Association  today  and  tomorrow.  Besides  the  interest  in 
the  proceedings  and  the  anticipated  pleasures  of  fellowship  and 
friendly  greetings  I  desired  to  cast  my  vote  against  the  recom- 
mendation of  the  Committee  on  Law  Reform  for  an  act  to  in- 
crease the  embarrassment  of  our  Supreme  Court  in  reviewing 
the  errors  of  our  trial  courts. 

After  more  than  thirty  years  of  experience  and  observation  in 
my  work  at  the  bar  in  this  State  I  am  unable  to  escape  the  con- 
clusion that  our  State  court  of  last  resort  is  already  too  reluctant 
to  interfere  with  judgments  on  account  of  irregularities  in  pro- 
ceedings. 

The  proposal  seems  to  me  to  approach  the  wrong  end  of  an 
admitted  evil.  It  is  an  attempt  to  obscure  it  rather  than  to  rem- 
edy it.  If  our  trial  courts  were  up  to  the  standard  which  the 
times  demand  and  our  Commonwealth  is  entitled  to  I  am  per- 
suaded that  the  number  and  percentage  of  reversals  would  be  so 
materially  reduced  as  that  no  one  would  think  of  changing  the 
present  rule.  At  least  not  in  the  direction  of  further  hampering 
the  power  of  review.  And  if  it  is  thought  to  be  impracticable  to 
elevate  the  standard  of  ability  of  our  trial  judges  in  the  present 
state  of  public  sentiment,  what  hope  for  it  can  remain  after  our 
Supreme  Court  is  further  shorn  of  much  of  its  power  to  give  to 
the  people  of  the  State  authoritative  notice  from  time  to  time  of 
their  incompetency  t 

Would  it  not  be  more  profitable  to  consider  whether  matters 
can  be  mended  by  a  change  of  method  in  the  selection  of  our 
judges  t    So  far  as  it  is  governed  by  statute  there  is  probably  no 
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State  in  the  Union  which  commits  this  high  responsibility  more 
unreservedly  to  ordinary  politics  and  i>olitical  methods  than 
does  Iowa. 

It  has  occurred  to  me  that  it  would  be  much  better  if  the  names 
of  our  judicial  candidates  were  placed  upon  the  ballots  by  peti- 
tion, without  party  designation,  and  with  a  requirement  that  the 
petition  should  bear  the  signatures  of  a  large  percentage  of  the 
bar  of  the  districts  of  the  respective  candidates. 

If  I  were  permitted  to  vote  by  proxy  I  should  certainly  direct 
you,  Mr.  Secretary,  to  cast  my  vote  in  the  negative  on  the  recom- 
mendation of  the  committee  referred  to. 

Tours  very  truly, 

O.  M.  Brockett. 

The  PREsmENT:  Let  the  Committee  on  Law  Reform  proceed 
with  the  further  recommendations. 

Justice  Deemeb:  By  a  singular  coincidence,  the  argument 
made  in  favor  of  the  second  recommendation  of  the  committee  is 
unexpected.  I  do  not  know  that  anything  can  be  added  to  the 
Governor's  paper.  Nothing  could  be  more  timely.  I  may  say, 
that  the  chairman  of  the  Commission  appointed  in  this  State  is 
present,  and  I  will  ask  him  to  say  what  he  may  have  to  say  in 
favor  of  this  resolution. 

Senator  John  T.  Clarkson  :  Members  of  the  Bar  Association: 
I  am  sure  it  would  be  presumptuous  upon  my  part  to  undertake 
to  add  anything  to  what  has  been  said  upon  this  subject.  I  feel 
that  I  would  be  amply  safe  in  waiving  further  argument  and 
submitting  the  case  to  the  jury. 

The  proposition  is  one  that  is  not  only  of  vital  interest  to  the 
business  industries  of  this  country,  but  it  is  one  of  great  interest 
to  the  legal  profession.  It  is  peculiarly  a  field  of  inquiry  in  which 
we  must  expect  the  lawyer  to  be  in  the  advance  guard,  because 
it  has  to  do  with  legal  principles.  We  cannot  expect  the  laymen 
to  take  the  initiative  upon  this  proposition.  It  is  one  that  has 
to  do  with  the  common  law  that  has  been  in  vogue  for  years,  and 
we  therefore  could  not  expect  the  laymen  to  pave  the  way  for 
the  preparation  of  a  law  of  this  sort.    Hence  of  necessity  we 
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must  depend  ui>on  the  lawyer  to  reach  out  as  the  pioneer,  so  to 
speak,  and  pave  the  way. 

I  know  of  no  better  place  to  begin  with  than  that  the  Bar  As- 
sociation of  this  State  will  take  the  initiative  along  that  line. 
We  are  in  hopes  to  be  able  to  avail  ourselves  of  data  that  wiU 
enable  the  Commission  to  prepare  a  bill  to  be  presented  to  the 
next  Gteneral  Assembly  that  wiU  do  exact  justice  to  all  concerned. 
That  it  would  be  absurd  to  undertake  to  impose  a  burden  upon 
the  industries  in  this  State  in  such  a  way  that  they  could  not 
fairly  compete  with  other  States,  we  are  all  agreed.  That  it 
would  be  disastrous  to  say  that  the  industries  of  Iowa  shall  have 
a  greater  burden  to  bear  than  the  industries  in  sister  States,  I 
think  we  will  all  be  agreed.  But  that  Iowa  shall  stand  as  an  ad- 
vance guard  in  this  line,  I  think  we  ought  to  be  ready  to  agree, 
and  for  that  reason,  Mr.  Chairman,  I  trust  that  the  Bar  Ajbbo- 
ciation  of  this  State  will  take  the  initiative  and  aid  and  assist  us 
in  paving  the  way,  in  order  that  these  great  accidents,  of  vital 
import  to  the  industries  of  this  State  will  be  settled,  and  settled 
right,  and  settled  from  a  business  standpoint ;  from  a  standpoint 
that  all  concerned  will  receive  careful,  fair,  and  proper  consider- 
ation. 

Senator  C.  G.  Saundebs:  For  the  last  three  or  four  years  I 
have  given  this  subject  some  consideration.  I  am  firmly  con- 
vinced that  it  is  the  duty  of  the  lawmaking  power  of  the  several 
States  of  this  Union  to  enact  a  law  of  this  sort.  It  is  humane; 
it  is  just,  and  I  hox>e  that  the  time  will  soon  come  when  the  State 
of  Iowa  will  have  upon  its  statute  books  a  workingmen's  compen- 
sation act  that  shall  be  just,  both  for  the  workingman  and  em- 
ployer.   I  therefore  favor  the  adoption  of  the  resolution. 

Wn^UAH  McNett  :  I  think  this  is  also  a  large  subject.  It  is 
four  o'clock  now,  a  very  hot  day,  and  I  do  not  believe  it  could 
receive  the  consideration  here  its  importance  demands. 

I  therefore  move  that  its  consideration  be  postponed  until  our 
next  annual  meeting. 

The  motion  was  duly  seconded  and  carried. 

Justice  Deemeb:  The  next  recommendation  reads:  ''We  ap- 
prove the  act  introduced  in  the  last  Legislature  at  the  suggestion 
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of  the  Law  Reform  Committee  of  this  Association  for  the  relief 
of  the  Supreme  Court  and  especially  recommend  and  urge  its 
adoption  by  the  next  General  Assembly." 

Copies  of  that  bill  were  here  upon  the  table  yesterday,  and  I 
think  you  are  all  advised  upon  it.  I  bring  the  matter  to  your 
Attention  at  this  time  to  see  if  any  one  has  any  suggestions  to 
make.  We  feel  that  the  Supreme  Court  of  this  State  should  have 
relief,  and  when  we  get  it,  we  want  it  in  the  very  best  possible 
form.  I  hoped  to  have  Judge  Walter  I.  Smith  give  us  his  views 
with  reference  to  the  remedy,  but  I  see  he  is  not  here.  I  think  he 
had  to  leave.  In  brief,  his  suggestion  is  modeled  upon  the  prac- 
tice which  now  prevails  in  the  Circuit  Court  of  Appeals.  There 
are  four  judges  of  that  court,  but  only  three  sit.  He  suggests 
that  the  court  itself  consist  of  five  members,  but  that  there  be 
nine  judges;  five  constantly  sitting,  and  four  off,  in  the  interim 
writing  opinions.  I  do  not  know  whether  that  is  the  solution  or 
not.  Perhaps  under  this  bill  the  Chief  Justice  could  so  regulate 
it  as  that  there  would  be  a  change  in  the  personnel  of  the  two 
•divisions,  so  that  we  would  practically  have  the  same  situation. 

Geo.  W.  Seevers:  Was  not  Mr.  Smith's  suggestion  also,  that 
the  Chief  Justice  should  preside,  be  one  of  the  five,  so  that  the 
Chief  Justice  were  present  when  the  four  judges  were  writing 
opinions,  and  in  that  way  relieve  the  Chief  Justice  from  the  duty 
of  writing  opinions. 

Justice  Deemeb:  Of  course,  the  Chief  Justice  would  sit  con- 
stantly in  open  session,  but  would  be  relieved  from  writing  opin- 
ions. And  that  was  the  plan  of  this  bill,  to  have  him  constantly 
present,  but  relieve  him  from  writing  opinions,  but  cast  upon 
him  the  burden  of  granting  vacation  orders. 

Mb.  Seevers  :  Does  that  meet  with  the  approval  of  your  court 
in  the  matter  of  the  conduct  of  the  business  t 

Justice  Deemer  :  I  think  so.  The  reason  we  bring  this  up  is 
to  get  suggestions. 

Major  John  P.  Lacey:  Have  you  considered  the  thought  of 
dividing  the  court,  like  they  do  in  Texas;  have  one  division  in 
criminal  cases  and  the  other  in  civil  t 


Digitized  by  CjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  189 

Justice  Deemeb  :  That  was  not  the  thought.  The  court  as  now 
constituted  does  not  favor  that  arrangement. 

William  McNett  :  This  is  a  measure  of  importance.  I  do  not 
think  it  needs  very  much  discussion  this  afternoon.  I  think  we 
all  realize  that  the  Supreme  Court  is  overworked  and  does  not 
find  time  to  consider  the  cases  as  they  feel  they  should.  I  do  not 
believe  this  is  the  time  to  discuss  the  particular  measures.  I  do 
think  we  ought  to  dispose  of  this  matter  by  giving  sanction  ta 
the  idea  of  giving  them  some  relief.  I  went  to  Des  Moines  last 
winter  to  confer  with  Justice  Deemer  and  a  number  of  others. 
I  rather  thought  the  scheme  they  had  at  that  time  was  all  right, 
and  I  thought  when  we  left  there  it  would  go  through  the  Legis- 
lature. But  it  seems  it  got  into  a  political  tangle  and  it  was 
wrecked.  What  I  am  in  favor  of  this  afternoon  is  to  pass  some 
resolution,  or  else  appoint  a  committee  which  will  sanction  the 
views  of  the  State  Bar  Association.  I  am  willing  to  vote  for  it, 
just  as  it  is. 

Judge  M.  J.  Wade  :  I  want  to  concur  in  what  Mr.  McNett  says. 
We  ought  to  act  today.  I  believe  it  would  be  a  good  plan  to 
amend  this  resolution,  and  appoint  a  committee  of  five  to  confer 
with  the  Supreme  Court,  and  to  try  and  work  out  a  plan,  without 
trying  to  decide  anything  today. 

I  therefore  move  that  the  resolution  be  amended  by  the  ap- 
pointment of  a  committee  of  five  for  the  purpose  of  considering 
a  plan  of  organization,  in  conference  with  the  members  of  the 
present  court,  and  for  the  purpose  of  getting  the  matter  before 
the  next  Legislature,  and  that  that  committee  report  at  the  next 
meeting  of  this  Association. 

The  motion  was  duly  seconded  and  carried. 

The  President:  I  will  appoint  Judge  M.  J.  Wade,  William 
McNett,  George  W.  Seevers,  W.  Hoflfman,  and  C.  A.  Carpenter. 

Justice  Deemer  :  The  next  and  fourth  recommendation  has 
reference  to  what  was  known  as  the  original  Blanchard  Act.  It 
used  to  be  that  a  man  who  filed  a  demurrer  to  a  petition  had  to 
stand  on  it,  or  that  the  ruling  made  the  law  for  that  case.  Ac- 
cording to  the  Blanchard  Act,  he  could  demur  and  still  go  ahead, 
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or  could  raise  a  law  proportion  by  answer,  and  was  not  bound 
by  any  decision  that  the  court  made,  but  could  go  on  and  chal- 
lenge any  legal  questions  all  the  way  through  the  case.  The  re* 
suit  has  been,  these  demurrers  are  constantly  filed ;  no  attention 
is  paid  to  the  ruling  and  the  case  is  tried  out  to  the  jury,  and 
then  he  takes  up  to  the  court  the  questions  involved. 

Now,  the  proposition  embodied  here  is  to  change  that,  and  say, 
that  if  a  man  demurs  to  a  petition,  and  the  demurrer  is  over- 
ruled, he  must  then  elect  to  stand  upon  that  demurrer.  He  does 
not  have  to  demur ;  he  can  challenge  the  sufficiency  of  that  peti- 
tion, by  motion  in  arrest.  It  has  seemed  to  me,  in  view  of  some 
cases  which  have  come  to  us,  that  it  would  have  been  much  bet- 
ter for  the  litigants  if  the  legal  proposition  had  been  settled  upon 
ruling  of  the  demurrer,  before  they  went  to  that  tremendous  ex- 
pense of  the  trial  of  that  case. 

Now,  the  fact  is — ^here  is  a  petition ;  the  defendant  thinks  it  is 
defective ;  he  is  so  confident  that  he  is  willing  to  stand  upon  that 
demurrer.  So  he  challenges  the  legal  proi>osition.  If  he  is  beat- 
en, he  should  not  then  go  to  speculate  with  the  jury,  but  ought  to 
appeal  and  have  that  legal  question  settled;  after  that  is  done, 
if  there  is  an3i;hing  left  in  the  case,  he  should  try  it  out. 

I  believe  it  is  a  matter  of  economy  to  litigants  to  adopt  this 
measure.  The  act  is  safeguarded;  it  provides  it  should  not  be 
conclusive ;  a  man  waives  nothing. 

This  recommendation  reads  as  follows : 

"Sec.  3564  of  the  Code  should  be  repealed  and  the  following  enacted  as 
a  Bubstitnte: 

"The  defendant  or  plaintiff  may  demur  to  one  or  more  of  the  several 
causes  of  action  alleged  in  the  petition  or  counter-claim  and  answer  or  reply 
to  the  residue.  And  no  pleading  shaU  be  held  sufficient  merely  because  of 
failure  to  demur  thereto.  But  if  the  petition  of  plaintiff  or  the  counter- 
claim or  cross  petition  of  a  defendant  or  defendants  do  not  entitle  the  party 
to  any  relief  whatever,  or  the  answer  or  reply  do  not  constitute  any  defense 
to  the  cause  of  action,  advantage  must  be  taken  of  the  defect  by  demurrer, 
and  if  no  demurrer  is  interposed,  by  motion  in  arrest  of  judgment.  * ' 

On  behalf  of  the  committee  I  move  its  adoption. 

Major  Lacey:  It  seems  to  me,  in  actual  practice,  the  point 
complained  of  works  to  the  advantage  of  court  and  counsel  on 
both  sides.    The  petition  is  filed;  counsel  are  in  doubt  whether 
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there  really  is  a  cause  of  action.  They  demur  and  argue  the  mat- 
ter. The  court  is  advised  and  the  demurrer  is  overruled.  The 
party  answers;  the  court  has  lost  nothing,  just  had  the  benefit 
of  that  argument.  They  go  on  and  try  the  case;  then  there  is 
only  one  appeal  required.  Now,  if  by  demurrer  he  must  go  to 
the  Supreme  Court,  he  cannot  file  his  answer  and  have  any 
farther  relief.  It  often  occurs  that  you  have  a  point  of  law  in  a 
petition  that  you  may  demur  to,  but  that  you  have  a  good  defense 
outside  of  that.  Very  frequently  things  stated  in  a  petition  are 
not  true.  It  seems  to  me  that  to  penalize  the  number  of  demur- 
rers would  increase  the  number  of  appeals,  or  would  destroy  the 
use  of  the  demurrer  altogether. 

George  W.  Seevers  :  I  second  the  motion  made. 

J.  L.  Parrish  :  The  trouble  is  with  this  proposition,  there  aren't 
any  of  us  sure  that  our  demurrer  is  good.  It  seems  to  me  the  law 
as  it  is  has  worked  very  well.  If  the  court  overrules  a  demurrer, 
you  are  not  dead  sure  who  is  right,  yet  you  may  have  a  good 
defense  as  a  matter  of  fact.  You  ought  to  have  the  right  to  pre- 
sent all  the  defenses  you  have.  Your  defenses  may  be  good,  and 
you  ought  not  to  be  penalized  and  lose  your  defense  in  one  re- 
spect, because  you  have  not  defended  in  another  way.  It  seems 
to  me  that  the  Blanchard  Act  was  passed  to  obviate  this  very 
difficulty.  I  might  have  also  a  good  defense  outside  of  the  de- 
murrer. I  do  not  believe,  as  a  matter  of  practice  we  want  to  do 
this. 

Justice  Deemer  :  A  petition  may  be  demurrable,  because  of  its 
form  or  because  of  its  substance.  A  motion  in  arrest  will  always 
lie,  if  the  petition  states  no  cause  of  action  at  all,  but  a  demurrer 
will  lie  because  of  a  defectively  stated  cause  of  action.  With 
that  distinction  in  mind,  I  think  you  will  get  a  little  more  sig- 
nificance out  of  this  recommendation.  You  do  not  have  to  demur 
at  all,  as  I  understand  it.  If  that  petition  is  insufficient  to  state 
a  cause  of  action,  you  don't  have  to  demur;  if  it  states  no  cause 
of  action  at  aU,  go  ahead  and  try  it  out,  and  if  you  want  to  put  an 
end  to  it,  come  in  with  your  motion  in  arrest  of  judgment.  Your 
failure  to  demur  doesn't  make  it  good.  If  you  want  to  attack  the 
form  of  a  petition  at  any  time,  do  it  by  demurrer  and  stand  on 
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that  demurrer.  Then  you  are  not  hazarding  anything,  as  far  as 
I  can  see,  except  the  defendant  has  all  the  advantage  in  the 
world  and  no  disadvantage.  You  will  note  it  says:  *'No  pleading^ 
shall  be  held  sufficient  merely  because  of  a  failure  to  demur 
thereto." 

William  McNett:  I  can  remember  very  distinctly  suffering 
an  embarrassment  on  this  proposition.  I  really  think  this  propo- 
sition ought  to  be  voted  down.  I  should  be  gratified  if  I  could 
support  it.  A  demurrer  is  a  short  cut  method  of  trying  to  dis- 
pose of  a  case  in  a  short  time  and  not  much  expense.  It  seems  to 
me  we  ought  to  have  the  right  to  preserve  the  question  that  may 
be  raised  by  this  short  cut  method  along  with  the  facts  in  the  case. 

J.  L.  Parrish:  If  I  understand  this  situation,  the  course  of 
procedure  would  be  this :  The  petition  is  filed ;  I  demur ;  my  de- 
murrer is  overruled.  I  conclude  to  appeal  it ;  they  would  get  a 
judgment  entered.  I  go  to  the  Supreme  Court,  and  I  was  mis- 
taken about  my  proposition,  I  am  through ;  I  have  got  to  pay  that 
judgment.  I  do  not  get  a  chance  to  try  it  out  on  the  facts,  and 
the  result  will  be  that  a  demurrer  never  will  be  filed.  You  might 
just  as  well  do  away  with  filing  a  demurrer. 

Justice  Deemer  :  What  is  the  purpose  of  a  demurrer  nowf 

Mr.  Parrish  :  It  really  hasn't  any  purpose  since  the  passage 
of  the  Blanchard  Act.  I  have  filed  but  two  or  three  and  have 
always  regretted  that  I  filed  those.  Now,  we  ought  to,  somewhere 
along  the  line  be  able  to  try  our  cases  on  the  question  of  fact, 
and  to  raise  the  legal  question  somewhere  as  to  whether  the 
plaintiff  as  a  matter  of  law  has  a  good  cause  of  action.  We 
ought  not  to  be  required  at  our  peril  to  determine  for  a  client 
the  question  of  whether  or  not  the  plaintiff  has  stated  in  his 
petition  a  good  cause  of  action.  It  seems  to  me  this  ought  to  be 
defeated.    It  does  not  do  us  any  good. 

Judge  R.  L.  Parrish:  As  a  matter  of  practice,  the  facts  are 
that  the  District  Courts  over  the  State  do  not  sustain  demurrers 
to  equity  cases  unless  it  is  very  clear.  If  you  go  to  a  District 
Court  in  this  State  with  a  demurrer  in  an  equity  case  on  a  close 
proposition,  he  will  say,  we  will  try  this  case  and  when  I  get 
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through,  I  will  know  better  what  the  law  is  and  will  pass  on  this 
proi>06ition  then.  I  tried  a  case  on  a  demnrrer  about  a  month 
ago.  The  demnrrer  was  sustained  and  that  ended  the  case.  If 
the  court  had  overruled  that  demurrer,  I  never  would  have  stood 
on  it  a  minute,  but  would  have  tried  the  case.  I  had  the  evidence 
besides  a  legal  defense.  ., 

JusncB  Deemeb:  I  know  a  demurrer  doesn't  amount  to  any- 
thing now.  I  have  seen  a  good  many  cases  come  to  us,  where  the 
matter  could  have  been  settled  on  demurrer.  There  ought  to  be 
some  way  of  working  it  out  so  that  a  man  can  challenge  a  legal 
proposition  and  feel  that  he  is  taking  no  hazard  at  all. 

J.  L.  Parbish  :  There  is  only  one  way  in  which  it  can  be  done 
successfully.  It  is  a  question  whether  it  is  practical.  .That  is  to 
allow  an  appeal  from  the  ruling  of  the  demxurer  without  enter- 
ing judgment,  and  giving  to  the  plaintiff  or  defendant,  as  the 
case  may  be,  the  right  to  try  it  on  its  merits. 

Judge  M.  J.  Wade:  I  think  we  ought  to  go  a  step  further  with 
this.  This  thing  of  having  a  petition  filed  which  does  not  state 
a  cause  of  action,  a  party  makes  an  issue  upon  that  which  does 
not  constitute  a  cause  of  action,  and  then  goes  to  the  expense  of 
a  five  or  six  days'  trial,  and  then  goes  in  and  files  a  motion  in 
arrest  of  judgment — ^if  I  were  doing  anything  with  this,  I  would 
hold  that  the  person  who  didn't  demur  waived  his  right  to  a  mo- 
tion in  arrest. 

Upon  a  vote  duly  taken,  the  fourth  recommendation  was  de- 
clared lost. 

Justice  Deemeb  :  Thinking  we  might  not  have  enough  to  dis- 
cuss, we  proposed  something  for  discussion.  I  think,  however, 
with  the  consent  of  the  other  members  of  the  committee,  having 
had  so  much  discussion,  we  will  withdraw  our  recommendation 
at  this  time.  The  committee  has  had  its  usual  success  of  getting 
none  of  its  recommendations  through. 

We  have  a  supplemental  report  here,  which  I  read  this  fore- 
noon, a  substitute  for  Section  3538. 

Senator  Van  Law,  who  is  especially  interested  in  this  matter, 
is  not  here,  and  as  there  will  be  no  session  of  the  Legislature 
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until  after  the  next  Bar  Meeting,  I  will  aak,  on  behalf  of  the 
committee,  to  have  this  postponed  until  the  next  Bar  Meeting. 

There  being  no  objection,  it  was  so  ordered. 

F.  F.  DAWI4EY :  Mr.  President,  I  move  the  adoption  of  the  fol- 
lowing amendment:  Resolved  that  rule  six  of  the  by-laws  be 
amended  by  adding  thereto  the  following:  *'He  (the  Treasurer) 
shall  furnish  a  bond  in  such  sum  and  such  conditions  as  the 
President  and  Secretary  may  prescribe,  the  cost  of  which  shall 
be  paid  by  the  Association. " 

The  motion  to  adopt  was  duly  seconded  and  carried. 

F.  F.  Dawlbt:  I  also  wish  to  move  the  following  resolution: 

Resolved,  That  we  extend  our  hearty  thanks  to  the  Bar  and  the 
people  of  Oskaloosa  for  their  generous  welcome  and  entertain- 
ment of  this  Association. 

The  motion  to  adopt  was  duly  seconded  and  unanimously 
carried. 

Judge  M.  J.  Wade:  One  thing,  I  think,  most  of  us  overlook, 
and  that  is,  that  the  success  of  an  Association  of  this  kind  de- 
pends very  largely  upon  the  efforts  of  its  officers.  The  thing 
most  of  us  do  not  know  anything  about,  is  the  amount  of  work 
they  do. 

I  therefore  move  the  thanks  of  this  Association  be  extended  to 
our  retiring  President,  the  retiring  Treasurer,  and  Secretary, 
for  their  faithful  and  enthusiastic  work  in  our  interests  as  mem- 
bers of  this  Association. 

The  motion  was  duly  seconded  and  unanimously  carried. 

PBEsmENT  Carney:  On  the  part  of  the  retiring  President, 
(and  I  think  I  voice  the  sentiment  of  the  other  officers  of  the 
Association,)  I  thank  you  heartily  for  the  kindly  forbearance 
you  have  shown,  and  many  courtesies  extended  to  us,  during  our 
respective  terms  of  office.  If  you  will  pardon  a  word  personal  I 
may  say,  that  owing  to  the  death  of  Mr.  Ghas.  M.  Harl,  the  duty 
of  Acting-President  devolved  upon  me,  during  the  years  1909-10, 
and  by  your  kindness  I  was  elected  a  year  ago  to  the  office  of 
President  of  the  Iowa  State  Bar  Association.    The  duties  of  this 
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position  have  been  pleasant;  I  have  formed  new  acquaintances 
and  cemented  older  friendships  that  will  endure  through  life. 

At  the  close  of  this  session,  I  will  request  the  Vice-President, 
Justice  Deemer  and  Mr.  P.  P.  Dawley  to  conduct  the  newly 
elected  President  to  the  Chair,  and  thus  install  him  before  we 
separate. 

Senator  Saunders,  the  newly  elected  President,  was  accord- 
ingly escorted  to  the  Chair  and  said : 

Gentlemen  of  the  Bar  Association:  I  take  it,  on  this  hot  after- 
noon, you  desire  to  return  to  your  homes  as  soon  as  may  be.  Por 
that  reason  I  shall  be  exceedingly  brief  at  this  time.  Pirst  of 
all,  I  desire  to  thank  you,  one  and  all,  for  this  very  high  honor 
you  have  conferred  ui>on  me.  The  bar  has  been  the  ambassador 
of  civilization  in  all  times,  and  to  us  is  given  a  sacred  responsi- 
bility. We  owe  a  duty  to  our  clients,  but  a  higher  one  to  our 
State  and  Nation,  and  I  therefore  appreciate  more  than  I  other- 
wise would,  this  great  honor  you  have  placed  upon  my  shoulders. 
I  only  hope  that  I  in  the  coming  year  may  be  as  successful  in  the 
discharge  of  these  duties  which  you  have  assigned  me,  as  has 
been  my  predecessor.  Senator  Carney,  of  Marshalltown.  I  hope 
that  we  may  be  able  to  present  for  your  delight  and  edification 
next  year  a  program  that  shall  be  equal,  if  not  superior  to  the  one 
we  had  at  this  time. 

Oentlemen,  I  again  thank  you. 

Judge  M.  J.  Wade  :  It  was  suggested  in  a  statement  I  saw  in  a 
paper  the  other  day,  that  at  the  State  Bar  Meeting  in  Illinois, 
its  membership  committee  presented  2,000  new  members  at  its 
meeting.  I  do  hope  special  efforts  will  be  made  to  enlarge  our 
membership  during  the  next  year.  I  also  believe  it  is  the  duty 
of  the  membership  of  our  Association  in  their  respective  com- 
munities, to  try  and  help  the  committee  on  membership  in  pick- 
ing up  the  right  kind  of  men  to  join  the  Association.  I  believe, 
with  a  little  effort,  we  can  add  three  or  four  hundred  new  mem- 
bers. The  Bar  Associations  of  this  country  are  becoming  great 
factors  and  we  should  make  special  efforts  to  enlarge  our  mem- 
bership. 

PREsmENT  Saunders:  I  am  glad  to  have  the  suggestion  of 
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Judge  Wade.  I  wish  to  say,  I  hope  every  member  of  this  Asso- 
ciation will  be  perfectly  free  to  offer  to  the  President  such  sug- 
gestions as  he  may  desire  for  the  success  and  welfare  of  the  As- 
sociation. The  chairman  of  the  Membership  Committee  has  not 
yet  been  named  and  is  to  be  hereafter  designated  by  the  Presi- 
dent of  the  Association.  I  will  make  an  appointment  at  an  early 
date^  and  shall  be  glad  to  receive  suggestions  along  this  line.  It 
was  suggested  by  a  member  to  my  left^  that  the  marvelous  mem- 
bership was  due  to  the  appointment  of  a  sub-committee  in  every 
city  in  the  State,  and  each  member  was  required  to  bring  in  new 
members  from  his  own  community.  I  think  that  is  a  good  sug- 
gestion. 

Upon  motion  duly  made,  at  5  P.  M.,  the  Association  adjourned 
sine  die. 
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CONSTITUTION 


AETICLE  I 

NAME 

SscnoN  1.  This  Association  shall  be  known  as  the  Iowa  State  Bar 
Anociation. 

ABTIGLE  II 

OBJECT 

Section  1.  This  Association  is  formed  to  cultivate  the  science  of  juris- 
prudence,  to  promote  reform  in  the  law,  to  facilitate  the  administration  of 
justice,  to  elevate  the  standard  of  integrity,  honor  and  courtesy  in  the  legal 
profession,  to  encourage  a  thorough  and  liberal  education,  and  to  cherish  a 
spirit  of  brotherhood  among  the  members  thereof. 

ABTICLE  ni 

MEICBSBSHIP 

Section  1.  The  membership  of  this  Association  shall  be  composed,  first, 
of  the  charter  members  present  at  the  organization  as  shown  by  the  roll 
and  paying  the  annual  dues;  and,  second,  members  may  be  hereafter  ad- 
mitted to  the  Association  on  application  to  and  recommendation  by  the  Com- 
mittee on  Membership,  provided  the  applicant  be  recommended  for  admis- 
sion by  either  the  County  Bar  Association  of  the  applicant's  county  or  by 
three  members  of  this  Association  in  good  standing. 

AETICLE  rv 

OFFICEBS 

Section  1.  The  officers  of  this  Association  shall  be  a  President,  Vice- 
President,  Secretary,  Librarian,  and  Treasurer,  who  shall  be  elected  at  each 
annual  meeting  by  ballot,  without  the  intervention  of  a  nominating  commit- 
tee, and  who  shall  each  hold  office  until  his  successor  is  elected  and  qualified. 

Sec.  2.    The  members  adopting  this  Constitution  shall  at  once  organize 
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bj  eleeting  officers  and  an  Exeentive  Committee,  as  provided  in  Article  Y 
hereof,  to  serve  until  the  first  annual  meeting  hereafter  to  be  held. 

ABTICLE  V 

SXXGUTXVB  OOICMITTEE 

SscnoN  1.  The  business  of  the  Association  shall  be  managed  and  con- 
trolled by  an  Executive  Conmiittee  composed  of  the  President,  vrho  shall 
be  ex-officio  Chairman,  and  eleven  other  members,  one  from  each  Congres- 
sional District,  to  be  nominated  by  the  members  of  this  Association  present 
from  each  Congressional  District  at  each  annual  meeting. 

Sia  2.  Any  conmiittee,  standing  or  special,  may  consider  and  take  ac- 
tion upon  any  matter  of  business  pending  before  it,  by  correspondence;  the 
vote  being  taken  in  writing  and  duly  entered  of  record  upon  the  minutes  of 
such  committee,  and  when  so  taken  and  entered  shaU  stand  as  the  act  of 
the  conmiittee. 

ABTICLE  VI 

STANDING  OOICMITTEBS 

Section  1.  There  shaU  be  the  following  standing  committees,  who  shall 
be  elected  by  the  Executive  Committee,  from  the  body  of  the  Association,  at 
their  first  meeting  hereafter  to  be  held  and  at  their  first  meeting  succeeding 
each  annual  meeting  of  this  Association,  to-wit: 

First.    On  Membership,  to  be  composed  of  three. 

Second,    On  Grievances,  to  be  composed  of  ^ye. 

Third.    On  Law  Bef  orm,  to  be  composed  of  seven. 

Fowrth.  On  Legal  Education  and  Admission  to  the  Bar,  to  be  composed 
of  five. 

Fifth.    On  Legal  Biography,  to  be  composed  of  three. 

ABTICLE  VII 

FiaCS  AND  DUBS 

SBcnoN  1.  The  admission  fee  shall  be  three  dollars  ($3),  payable  in 
advance,  and  to  accompany  the  application  for  admission. 

SxG.  2.  The  annual  membership  dues  shall  be  three  dollars  ($3),  payable 
at  each  annual  meeting,  and  if  not  paid  within  sixty  days  thereafter  the 
membership  may  be  forfeited,  and  the  name  of  the  delinquent  shall  not 
appear  upon  the  published  roll  of  membership. 

Sec.  3.  The  payment  of  the  admission  fee  shall  relieve  the  member 
from  further  payment  until  the  next  annual  meeting  thereafter  held. 

ABTICLE  Vin 

ANNUAL  MIXTINOS 

Section  1.  The  annual  meeting  shall  be  held  at  such  time  as  the  Execu- 
tive Committee  may  determine.  The  annual  meeting  for  1895  shall  be  held 
in  the  city  of  Des  Moines,  but  thereafter  the  plaoe  of  meeting  shall  be 
selected  by  the  Executive  Committee. 
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ABTIGLE  IX 

HONOSABT  DSLBGATES 

Section  1.  This  Assoeiation  wiU  at  any  time  admit  as  honoraiy  dele- 
gates not  ezeeeding  two  from  the  Bar  Assoeiation  of  any  eoimty  in  the 
State,  they  to  be  entitled  to  all  the  privileges  of  membership  at  such  meet- 
ing, with  the  exception  of  the  right  to  vote  and  hold  office. 

ABTICLE  X 

BY-LAWS 

SscnoN  1.  The  Executive  Committee  is  charged  with  the  duty  of  adopt- 
ing appropriate  By-Laws,  not  inconsistent  herewith,  for  the  government 
and  control  of  the  officers,  committees  and  the  business  of  the  Association. 
These  By-Laws  shall  be,  however,  subject  to  change  by  the  Assoeiation  at 
any  regular  meeting. 

ABTICLE  XI 

AliXNDING  THE  CONSTITUTION 

Section  1.  This  Constitution  may  be  amended  at  an  annual  meeting  by 
an  affirmative  vote  of  not  less  than  two-thirds  of  all  the  members  present, 
but  can  be  amended  by  a  majority  vote  when  the  proposed  amendment  has 
been  submitted  to  the  last  preceding  annual  meeting  of  the  Association. 


BY-LAWI 


BULE  I 
meetings 

Section  1.  The  regular  annual  meetings  of  the  Association  shall  be 
held  at  such  time  and  place  as  shall  be  fixed  by  the  Executive  Committee 
and  the  place  shall  be  announced  by  the  Executive  Committee  before  the 
adjournment  of  the  annual  meeting  prior  thereto. 

SEa  2.  Twenty-five  of  the  active  members  of  the  Association  shall  con- 
stitute a  quorum  for  the  transaction  of  business. 

BITLE  II 

OBDSB  OF  business 

Section  1.  At  the  hour  appointed  for  the  annual  meeting,  the  President, 
or  in  his  absence  the  Vice-President,  shall  take  the  chair  and  the  Secretary 
Shan  proceed  to  call  the  roll  and  note  the  members  present.  In  the  absence 
of  both  the  President  and  Vice-President,  the  members  present  shall  elect  a 
President  pro  tempore  as  soon  as  the  Secretary  shall  announce  the  presence 
of  a  quorum.  Should  no  quorum  attend  within  the  hour  appointed  for  the 
meeting,  the  members  present  shall  fix  a  time  for  which  the  meeting  shall 
stand  adjourned. 
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Ssa  2.    The  order  of  business  at  the  annuAl  meeting  shall  be  as  follows: 

First,    Galling  the  roll  of  members. 

Second,  Presentation  of  petitions,  letters,  memorials,  remonstranoes  and 
other  papers  which  may  be  referred  to  appropriate  committees  and  other- 
wise disposed  of  without  debate. 

Third,    Beport  of  Committee  on  Membership. 

Fourth,    Admission  of  Members. 

Fifth.    Address  of  President. 

Sixth,    Beports  from  other  Standing  Committees. 

Seventh.    Nomination  and  Election  of  Officers. 

Eighth,    Unfinished  Business. 

Ninth,    New  Business. 

Tenth.    Motions  and  Besolutions. 

Eleventh,  Annual  address  at  such  time  as  Executive  Committee  may 
determine,  and  other  addresses,  as  arranged  by  program. 

Twelfth.    Banquet  (evening  of  the  first  day) . 

BULB  ni 

THE  PBX8IDENT 

Section  1.  The  presiding  officer  shall  rigidly  enforce  all  rules  adopted 
for  the  government  of  the  Association,  shall  preserve  order  and  decorum 
and  in  the  debates  shall  prevent  personal  reflections  and  confine  members 
to  the  question  under  discussion,  countersign  all  orders  of  the  Secretary 
upon  the  Treasurer,  and  appoint  all  committees  whose  election  is  not  other- 
wise provided  for. 

BULE  rv 

THE  SBCBETABY 

Section  1.  The  Secretary  shall  keep  a  full  and  complete  list  of  the 
members  and  records  of  the  proceedings  of  the  Association  and  of  the 
Executive  Committee,  draw  orders  upon  the  Treasurer  for  all  sums  of 
money  ordered  by  the  Association  to  be  paid,  give  all  persons  elected  writ- 
ten notice  of  the  election,  and  attend  to  such  other  duties  as  may  be  im- 
posed upon  him  at  any  meeting  of  the  Association. 

Sec.  2.  The  Secretary  shall  within  ninety  days  after  the  close  of  each 
annual  meeting,  cause  to  be  printed  and  published  in  book  form  such  num- 
ber of  copies  of  the  proceedings  as  the  President  and  Secretary  shall  de- 
termine, containing  a  complete  record  of  all  the  proceedings,  including  aU 
papers  presented  to  or  read  before  the  Association,  all  toasts  given  at  the 
annual  banquet,  the  reports  of  each  and  all  officers  and  committees;  the 
Constitution  and  By-Laws  of  the  Association,  with  all  amendments  thereto 
in  their  proper  places,  a  list  of  all  the  officers  and  members  of  the  Asso- 
ciation from  the  beginning,  including  the  committees  named  at  each  meet- 
ing, and  any  other  matters  he  may  deem  of  sufficient  importance  to  find  a 
place  in  the  volume. 

He  shall  also  make  an  accurate,  complete,  modem  and  thorough  index 
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of  the  proeeedingB,  with  cross  referenees,  ete.,  so  that  the  matter  contained 
in  each  Yolnme  may  he  rendered  easily  accessible;  and  preceding  the  index 
shall  make  and  cause  to  be  published  a  memorandum  of  all  subjects  re- 
ferred to  the  committees,  general  and  special,  the  subject  of  each  and  all 
of  the  annual  addresses,  giving  author,  and  the  subject  and  author  of  all 
papers  read  before  the  Association  from  its  origin  down  to  the  tame  of  the 
publication  of  the  volume. 

The  same  to  be  after  the  form  and  style  of  such  memoranda  as  printed 
and  published  in  the  proceedings  of  the  American  Bar  Association  for  the 
year  1898. 

Sec.  3.  In  the  published  proceedings  for  the  year  1901,  he  shall  in  ad- 
dition to  the  regular  index,  make  and  publish  a  complete,  accurate  and 
thorough  index,  with  usual  cross  references  of  all  previous  proceedings, 
giving  volume  or  year  and  page  of  the  proceedings  where  the  matter  re- 
ferred to  may  be  found. 

Ssc.  4.  He  shall  receive  in  full  compensation  for  services  now  or  here- 
after exacted  of  him,  by  by-law,  rule,  resolution,  or  vote  of  the  Association, 
the  sum  of  two  hundred  dollars  per  annum. 

Sec.  5.  All  contracts  for  the  publication  of  the  proceedings  shall  be 
executed  by  the  President  and  Secretary. 

Sec.  6.  Immediately  on  publication,  the  Secretary  shall  mail  to  each 
active  member  of  the  Association  one  copy  of  the  proceedings;  and  the 
remainder  shall  be  kept  for  sale  and  exchange.  Exchanges  may  be  made 
with  such  societies  and  organizations  as  the  Executive  Committee  may 
direct;  and  the  Executive  Committee  shall  fix  the  price  at  which  each  vol- 
ume may  be  sold. 

BULE  V 

the  LTBRAIWAN 

Section  1.  The  Ldbrarian  shall  receive  from  the  Secretary  all  the  printed 
literature  of  the  Association,  except  a  sufficient  number  of  the  proceedings 
of  each  year  to  distribute  among  the  members  of  the  Association,  and  shall 
preserve  the  same,  and  he  is  hereby  directed  to  mail  to  each  pubHc  library 
in  the  State  of  Iowa  a  copy  of  the  proceedings  of  each  year  and  to  exchange 
proceedings  with  other  Associations. 

BITLE  VI 

THE  TBEASUEEB 

Section  1.  The  Treasurer  shall  collect  all  moneys  due  the  Association, 
keep  correct  accounts  of  the  receipts  and  expenditures,  and  also  an  ac- 
count with  each  member,  pay  all  orders  drawn  by  the  Secretary  and  coun- 
tersigned by  the  President,  and  make  a  full  and  correct  report  of  the 
condition  of  the  treasury  to  the  Association  at  each  annual  meeting  and  at 
any  other  time  when  requested  by  the  Executive  Committee,  and  perform 
sneh  other  duties  as  the  Association  may  require.    He  shall  furnish  a  bond 
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in  Bueh  nun  and  on  such  eonditiong  as  tlie  President  and  Seeretary  may  pre- 
scribe, the  cost  of  which  shall  be  paid  by  the  Association. 

BULE  VII 

OrjnOKRS  AND  THXnt  KLBOnON 

Section  1.  The  President,  Vice-President,  Secretary,  Treasurer  and  Ex- 
ecutive Committee  shall  be  elected  at  each  annual  session  and  hold  their 
offices  for  one  year  and  until  their  respective  successors  be  duly  elected. 

Sic.  2.  All  elections  for  officers  shall  be  by  ballot,  and  a  majority  of 
the  whole  number  of  votes  east  shall  be  requisite  to  the  election  of  a  can- 
didate. 

Sbc.  3.  Nominations  shall  be  made  to  the  annual  meeting  immediately 
preceding  the  time  fixed  for  election. 

Sxc.  4.  No  member  shall  be  entitled  to  vote  at  an  election  for  officers 
until  all  arrears  due  by  said  member  to  the  Association  shall  be  paid. 

BULE  vm 


Section  1.  No  person  shall  be  admitted  to  membership  unless  he  is  a 
member  of  the  Bar  of  the  State  of  Iowa,  in  good  standing  and  has  been 
recommended  as  by  the  Constitution  of  this  Association  provided. 

Sec.  2.  No  person  shall  be  considered  a  member  unless  he  shall  have 
signed  the  roll  and  paid  into  the  hands  of  the  Treasurer  the  annual  dues 
provided  by  the  Constitution. 

Sec.  3.  Any  gentleman  learned  in  the  law  may  be  elected  to  honorary 
membership  in  the  same  manner  as  is  required  in  the  election  to  active 
membership. 

Sec.  4.  Honorary  members  shall  be  entitled  to  all  the  privileges  of  ac- 
tive members,  excepting  serving  on  committees,  voting  and  holding  office. 

BULE  IX 

STRIKING  FBOM   THE   EOLL 

Section  1.  Any  member  who  may  be  indebted  to  the  Association  in 
any  sum  shall  receive  written  notice  from  the  Treasurer,  and  if  said  mem- 
ber does  not  within  two  months  after  such  notice  pay  his  indebtedness, 
he  shall  be  reported  by  the  Treasurer  to  the  President  and  Secretary  and, 
upon  the  concurrent  action  of  a  majority  of  such  officers,  he  shall  forfeit 
his  membership,  and  shall  be  reinstated  only  upon  the  payment  of  all  hin 
indebtedness  to  the  Association,  and  the  concurrence  of  a  majority  of  the 
members  present  at  the  annual  meeting  of  the  Association  next  foUowing 
such  settlement. 

BULE  X 

committees 

Section  1.    Besides  the  officers  provided  for  in  the  charter,  there  shall 
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be  eleeted  annually  by  the  Executive  Committee  at  the  aession  immediately 
following  such  annual  meeting,  the  following  standing  committees:  Mem- 
benhip,  Legal  Education  and  Admission  to  the  Bar,  Grievances,  Law  Be- 
f orm.  Biography  and  History. 

EXECUTIVE 

Sec.  2.  The  President  shaU  be  ex-officio  Chairman  of  the  Executive 
Committee,  which  shall  perform  the  duties  in  the  manner  specified  in  the 
charter.  The  Executive  Committee  shall  annually  select  three  persons,  each 
of  whom  shall  prepare  and  read  at  the  annual  meeting  of  this  Association 
a  paper  upon  subjects  to  be  designated  by  the  Executive  Committee. 

GBDEVANGES 

Sec.  3.  All  complaints  or  charges  of  professional  misconduct  against 
any  member  shall  in  the  first  instance  be  made  to  this  committee,  who 
shall  first  investigate  the  same  and  report  thereon.  If  such  complaint  or 
charges  apx>ear  to  be  well  foimded  this  committee  shall  report  to  the  As- 
sociation what  action  in  their  judgment  shall  be  taken  thereon,  where- 
upon the  Association  may,  after  a  fair  hearing,  upon  due  notice  to  the 
accused,  proceed  to  suspend  or  expel  said  member,  and  if  the  charge  be 
such  as  comes  in  the  summary  jurisdiction  of  the  courts,  may  order  pro- 
ceedings to  be  instituted  and  present  the  same  against  the  party  or  parties 
accused,  and  shall  appoint  a  committee  of  prosecution  for  each  particular 


LAW  BETOBM 

Sec.  4.  Any  and  all  legislation  proposed  relative  to  the  enactment  of 
new  laws  or  changes  in  those  prevailing,  shall  be  referred  to  this  committee 
who  shall  examine  and  report  its  action  upon  the  case. 

LEGAL  BIOGKAPHY  AND  HISTORY 

Sec.  5.  This  committee  shall  receive  all  papers  referred  to  them  and 
■hall  collect  all  data  obtainable  touching  the  x>ast  history  of  the  Bar  of 
Iowa  and  the  members  thereof,  arrange  the  same  in  order  for  publication, 
and  report  the  same  to  the  Association  for  its  further  order  and  action. 

THE  MARSHAL 

Sec.  6.  The  Executive  Committee  shall  appoint  a  Marshal,  who  shall, 
under  the  general  control  of  the  President,  assist  in  preserving  order  and 
perform  the  duties  of  a  sergeant-at-arms  of  a  deliberative  body. 

AX7DITING 

Sec.  7.  The  President  shall  at  least  ten  days  prior  to  each  annual  meet- 
ing, appoint  an  Auditing  Committee  of  three  members,  at  least  two  of 
whom  shall  be  residents  of  the  town  or  city  where  the  Treasurer  resides. 
To  this  committee  shall  be  referred  all  reports  of  officers,  and  it  shall  be 
its  duty  to  examine  all  books  of  accounts,  vouchers  and  other  matters  re- 
lating to  the  financial  management  and  condition  of  the  Association. 
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BULE  XI 

BULBS  or  OBDBB 

Sbotion  1.  No  motion,  resolution  or  amendment  (except  to  postpone,  to 
lay  on  the  table,  or  refer  to  a  eommittee)  shall  be  debatable  unless  offered 
in  writing,  seeonded  and  stated  by  the  President;  and  after  it  has  been 
debated  the  President  shall  again  state  it  before  any  vote  shall  be  taken 
upon  it. 

Sbo.  2.  Unless  specified,  Boberts'  Bules  of  Order  shall  be  the  guide 
and  authority,  when  applicable,  on  all  questions  arising  in  the  Association. 

BULE  xn 

THB  BT-LAWS 

SBonoN  1.  Any  article  or  section  of  the  By-Laws  may  be  temporarily 
suspended  by  a  unanimous  vote  of  the  members  present. 

Sbo.  2.  By-Laws  may  be  enacted,  amended  or  repealed  by  a  majority 
vote  of  the  members  present  at  any  regular  meeting. 

BULE  xm 

SBOnON  ON  TAXATION 

Sbotion  1.  There  is  hereby  created  a  Section  on  Taxation,  such  Section 
to  consist  of  six  members,  two  of  whom  shall  be  annually  appointed  by  the 
Executive  Committee  to  serve  for  three  years,  together  with  such  other 
members  of  the  Association  as  may  identify  themselves  with  said  Section 
to  aid  the  work  thereof.  Of  those  first  appointed  under  this  rule,  two 
shaU  be  appointed  for  one  year,  two  for  two  years  and  two  for  three 
years  each. 

Sbo.  2.  Said  Section  will  immediately  upon  its  appointment  organise 
by  electing  from  the  six  members  so  appointed  the  following  officers: 
President,  Vice-President  and  Secretary,  the  duties  of  which  shall  be  those 
usually  performed  by  such  officers. 

Sbo.  3.  Said  Section  shall  have  a  meeting  annually  in  connection  with 
the  annual  meeting  of  this  Association,  and  as  a  part  of  the  same,  and  in 
the  arrangement  of  the  program  of  the  Association  a  definite  time,  not 
exceeding  one  morning  or  afternoon  session,  shall  be  set  apart  to  the  pro- 
ceedings of  this  Section,  and  at  such  time  the  meeting  will  be  presided  over 
by  the  President  of  this  Section. 

Seo.  4.  By  the  concurrent  action  of  the  President  of  the  Section  and  at 
least  a  majority  of  the  Executive  Committee  of  the  Association,  this  Sec- 
tion shall  be  authorized  to  expend  such  sums  of  money  as  may  reasonably 
appear  to  be  necessary  in  collecting  statistics,  conducting  investigation  or 
in  any  other  manner  aiding  the  work  of  the  Section. 

Sec.  5.  The  proceedings  of  this  Section  shall  be  published  under  an 
appropriate  heading  and  as  a  part  of  the  proceedings  of  this  Association. 
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LIST  OP  OFFICERS 
AND  HEMBEB8  OF  THE  YABIOUS  COMMITTEES 

8INGB  THX  OBOANIZATION  OF 

THE  IOWA  STATE  BAR  ASSOCIATION 


1894 

Temporarj  Chairman Emlik  MoClain,  Iowa  City 

Temporarj  Seeretazy Jamxs  W.  BoLUNeES,  Davenport 

1895 

Presideiit A«  J.  MoCraby,  Keokuk 

Yiee-Preaident L.  6.  Kinnx,  Dee  Moinee 

Seeretaiy Jamxs  W.  BoLUNOXBy  Davenport 

TreamiTer John  N.  Baldwin,  Council  Blufe 

COBOOTTEES 

XM0ii<ive.— I^nt  Diatriet,  E.  8.  Huston,  Bnrlington;  Seeond  District, 
M.  J.  Wade,  Iowa  Citj;  Third  Diatriet,  C.  E.  Pickett,  Waterloo;  Fourth 
Diatriet,  J.  B.  Bane,  New  Hampton;  Fifth  District,  D.  E.  Yoria,  Marion; 
Sixth  Diatriet,  L.  C.  Blanehard,  Oskaloosa;  Seventh  Diatriet,  James  G. 
Day,  Des  Moines;  Eighth  District,  L.  C.  Mechem,  Centeryille;  Ninth  Dis- 
trict, E.  W.  Weeks,  Gnthrie  Center;  Tenth  District,  D.  C.  Chase,  Webster 
City;  Eleventh  District,  Craig  L.  Wright,  Sionx  City. 

LegaH  Bdiueation  and  Admiaeion  to  the  Bar.— Emlin  McClain,  Iowa  City; 
L.  O.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  Geo.  W.  Wake- 
fteld,  Sionz  City;  H.  O.  Weaver,  Wapello. 

Legai  Biography. — George  G.  Wright,  Des  Moines;  H.  S.  Winslow,  New- 
ton; N.  M.  Hubbard,  Cedar  Bapids. 

To  Prepare  By-Lawe. — ^A.  J.  MeCrary,  Keokuk;  E.  S.  Huston,  Burling- 
ton;  L.  C.  Blanehard,  Oskaloosa. 

Lam  Beform, — A.  B.  Cummins,  Des  Moines;  J.  J.  Tollerton,  Cedar  Falls; 
Samuel  Hayes,  Iowa  City;  Perry  D.  Bose,  Jefferson;  T.  B.  Perry,  Albia; 
J.  H.  Henderson,  Indianola;  Craig  L.  Wright,  Sioux  City. 

Mewiiberehip. — C.  L.  Nourae,  Des  Moines;  Jacob  Sims,  Council  Bluffs; 
D.  C.  Chase,  Webster  City. 

Grievaneee. — ^Lewis  Miles,  Corydon;  Anthony  C.  Daly,  MarshaUtown ;  W. 
A.  Park,  Dea  Moines;  T.  C.  Dawson,  Council  Bluffs;  J.  T.  Dlick,  BurUngton. 

Auditing. — ^M.  J.  Wade,  Iowa  City;  E.  S.  Huston,  Burlington;  Thomas  A. 
Cheshire,  Dee  Moinee. 
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1896 

Prasident L.  G.  KmNX,  Des  Moines 

Yiee-Premdent J.  H.  Hinbebson,  Indianola 

Seeretaiy Jahss  W.  Bolusqebl,  Davenport 

Treaamer GiOBOS  F.  Hknbt,  Des  M&ines 

COMMITTEES 

Executive.— First  District,  H.  O.  Weaver,  Wapello;  Second  District,  M. 
J.  Wade,  Iowa  City;  Third  District,  C.  E.  PiekeU,  Waterloo;  Fourth  Dis- 
trict, J  B.  Bane,  New  Hampton;  Fifth  District,  George  W.  Bumham, 
Vinton;  Sixth  District,  H.  S.  Winslow,  Newton;  Seventh  District,  James 
O.  Day,  Des  Moines;  Eighth  District,  L.  C.  Meehem,  CenterviUe;  Ninth 
District,  P.  L.  Sever,  Stuart;  Tenth  District,  J.  A«  Henderson,  Jefferson; 
Eleventh  District,  Craig  L.  Wright,  Sionz  City. 

Leg<H  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
L.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello;  Geo.  W.  Wakefield,  Sionz  City. 

Legal  Biography. — George  G.  Wright,  Des  Moines;  H.  S.  Winslow,  Des 
Moines;  N.  M.  Hubbard,  Cedar  Bapids. 

Constitution  and  By-Laws. — Charles  M.  Harl,  Council  Bluffs;  Milton 
Bemley,  Iowa  City;  C.  H.  Hatch. 

Law  Beform. — ^A.  B.  Cummins,  Des  Moines;  J.  J.  ToUerton,  Cedar  Falls; 
Samuel  Hayes,  Iowa  City;  Perry  D.  Bose,  Jefferson;  T.  B.  Peny,  Albia; 
J.  H.  Henderson,  Indianola;  Craig  L.  Wright,  Sioux  City. 

Membership. — C.  L.  Nourse,  Des  Moines;  Jacob  Sims,  Council  Bluffs; 
D.  C.  Chase,  Webster  City. 

Ofievanees. — ^Lewis  Miles,  Corydon;  Anthony  C.  Daly,  Marshalltown ; 
W.  A«  Park,  Des  Moines;  T.  C.  Dawson,  Council  Bluffs;  J.  T.  niick,  Bur- 
lington. 

Delegates  to  American  Bar  Association. — ^L.  G.  ^nne,  Des  Moines;  Em- 
Un  McClain,  Iowa  City;  James  G.  Day,  Des  Moines. 

1897 

President J.  H.  Hxndsbson,  Indianola 

Vice-President M.  J.  Wade,  Iowa  City 

Secretary Nathan  E.  Coitin,  Des  Moines 

Treasurer George  F.  Henbt,  Des  Moines 

COMMITTEES 
Executive. — First  District,  Charles  D.  Leggett,  Fairfield;  Second  Dis- 
trict, E.  M.  Sharon,  Davenport;  Third  District,  J.  J.  McCarthy,  Dubuque; 
Fourth  District,  J.  H.  McConlogue,  Mason  City;  Fifth  District,  George 
W.  Bumham,  Vinton;  Sixth  District,  Chas.  B.  Clark,  Montezuma;  Seventh 
District,  John  Shortley,  Peny;  Eighth  District,  L.  C.  Meehem,  CenterviUe; 
Ninth  District,  E.  W.  Weeks,  Guthrie  Center;  Tenth  District,  J.  A.  Hen- 
derson, Jefferson;  Eleventh  District,  Craig  L.  Wright,  Sioux  City. 
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Leffdl  Editcation  and  Adminion  to  the  Bar. — ^Emlin  MoGlain,  Iowa  City; 
L.  G.  Kinne,  Des  Moines;  Oeorge  F.  Heniy,  Des  Moines;  H.  O.  Weaver, 
Wapello;  Geo.  W.  Wakefield,  Bionz  City. 

Legal  Biography. — ^H.  S.  Winslow,  Newton;  C.  C.  Nourse,  Des  Moines; 
A.  J.  MeCrazy,  Keokuk. 

Constitution  and  By-Law$. — ^Milton  Bemley,  Iowa  City;  James  W.  Bol- 
linger, Davenport;  T.  M.  Fee,  Centerville. 

Law  Beform. — ^A.  B.  Cummins,  Des  Moines;  John  CHggett,  Mason  City; 
Li.  C.  Blanchard,  Oskaloosa;  J.  H.  Preston,  Cedar  Bapids;  P.  W.  Burr, 
Charles  City;  C.  A.  Carpenter,  Colnmbns  Junction;  Samuel  Hayes,  Iowa 
City. 

Membership. — ^Bobert  M.  Haines,  Grinnell;  W.  A.  Park,  Des  Moines; 
M.  J.  Tobin,  Yinton. 

Grievances. — ^Lewis  Miles,  Corydon;  Anthony  C.  Daly,  Marshalltown;  P. 
li.  Sever,  Stuart;  C.  G.  Saunders,  Council  Bluifs;  W.  J.  Boberts,  Keokuk. 

Delegates  to  American  Bar  Association. — ^L.  G.  Kinne,  Des  Moines;  Em- 
lin  MeClain,  Iowa  City;  J.  H.  McConlogue,  Mason  City. 

Program,— H.  H.  Crocker,  Cedar  Bapids;  M.  J.  Wade,  Iowa  City;  F.  W. 
Eiehelberger,  Bloomfield. 


1898 

President M.  J.  Wade,  Iowa  City 

Vice-President James  O.  Cbosby,  OamaviUo 

Secretary Nathan  E.  Coftin,  Des  Moines 

Treasurer Geobge  F.  Henst,  Des  Moines 

COMMITTEES 

Exeeuiive. — ^First  District,  W.  J.  Boberts,  Keokuk;  Second  District, 
James  H.  Feenan,  Marengo;  Third  District,  J.  A.  Bogers,  Clarion;  Fourth 
District,  Wm.  E.  Fuller,  West  Union;  Fifth  District,  E.  H.  Crocker,  Cedar 
Bapids;  Sixth  District,  Charles  B.  Clark,  Montezuma;  Seventh  District, 
J.  H.  Henderson,  Indianola;  Eighth  District,  L.  C.  Mechem,  Centerville; 
Ninth  District,  E.  W.  Weeks,  Guthrie  Center;  Tenth  District,  J.  A.  Hen- 
derson, Jefferson;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  City. 

Legai  Education  and  Admission  to  the  Bar. — Emlin  McClain,  Iowa  City; 
li.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello. 

Legal  Biography. — ^H.  S.  Winslow,  Newton;  David  Byan,  Newton;  A.  J. 
MeCrary,  Keokuk. 

Constitution  and  By-Laws. — ^M.  W.  Beach,  Carroll;  John  Shortley,  Perry; 
Perry  D.  Boee,  Jefferson. 

Law  Beform. — ^L.  C.  Blanchard,  Oskaloosa;  J.  P.  Steele,  Winterset;  0.  A. 
Carpenter,  Columbus  Junction;  J.  H.  Preston,  Cedar  Bapids;  T.  G.  Har- 
per, Burlington;  B.  F.  Jordan,  Boone;  Samuel  Hayes,  Iowa  City. 

Membership. — ^Bobert  M.  Haines,  Grinnell;  W.  L.  Bead,  Des  Moines; 
Oeorge  0.  Scott,  Le  Mars. 
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Grievances. — ^Lewis  Miles,  Coiydon;  G.  £.  Albrodk,  Eldora;  Wm.  H. 
Bailj,  Des  Moines;  G.  G.  Sannden,  Gonneil  Bluffs;  J.  J.  MeGarthy,  Dn- 
buqae. 

Delegates  to  Ameriean  Bar  Association. — H.  E.  Deemer,  Bed  Oak;  0.  A. 
Dndley,  Des  Moines;  J.  M.  Parsons,  Bock  Bapids. 

Program.— J.  E.  E.  Markley,  Mason  Gitj;  W.  B.  Qnarton,  Algona;  W.  D. 
Evans,  Hampton. 

1899 

President Jamis  O.  Gbosby,  GamaviUo. 

Yiee-President L.  G.  Bulnchabd,  Oslcdloosa 

Seeretarj Bam  S.  Weight,  Tipton 

Treasurer Gacttox  F.  Hknbt,  Des  Moines 

GOMMITTEES 

Executive. — First  Distriet,  H.  M.  Eieker,  Washington;  Second  District, 
G.  L.  Johnson,  Maqaoketa;  Third  District,  G.  W.  Mullan,  Waterloo;  Fourth 
District,  J.  H.  McGonlogue,  Mason  Gitj;  Fifth  Distriet,  F.  O.  Ellison, 
Anamosa;  Sixth  Distriet,  David  Bjsji,  Newton;  Seventh  District,  J.  P. 
Steele,  Winterset;  Eighth  Distriet,  L.  G.  Mechem,  Genterville;  Ninth  Dis- 
triet, G.  G.  Sannders,  Gooncil  Blnffs;  Tenth  District,  E.  A.  Morling,  Em- 
metsbnrg;  Eleventh  Distriet,  Geo.  W.  Wakefield,  Sionz  Gity. 

Legal  Education  and  Admission  to  the  Bar. — ^EmUn  McGlain,  Iowa  Gity; 
L.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
WapeUo. 

Legtd  Biography. — ^H.  S.  Winslow,  Newton;  David  Byan,  Newton;  A.  J. 
McGrary,  Keokok. 

Constitution  and  By-Laws. — ^M.  W.  Beach,  Garroll;  John  Shortley,  Perry; 
Perry  D.  Bose,  Jefferson. 

Law  Eeform. — ^L.  G.  Kinne,  Des  Moines;  M.  J.  Wade,  Iowa  Gity;  H.  M. 
Bemley,  Anamosa;  J.  G.  Mabry,  GentervUIe;  E.  S.  Huston,  Burlington; 
J.  B.  Whitaker,  Boone;  E.  M.  Sharon,  Davenport. 

Membership. — ^Bobert  M.  Haines,  Grinnell;  W.  L.  Bead,  Des  Moines; 
George  G.  Scott,  Le  Mars. 

Grievances. — J.  J.  McGarthy,  Dubuque;  A.  J.  House,  Maquoketa;  D.  D. 
Murphy,  Elkader;  G.  W.  Bingham,  Gedar  Bapids;  F.  G.  Piatt,  Waterloo. 

Delegates  to  American  Bar  Association. — Alphonse  Matthews,  Dubuque; 
J.  H.  Henderson,  Indianola;  W.  B.  Quarton,  Algona. 

Program. — J.  H.  Quick,  Sioux  Gity;  J.  E.  E.  Markley,  Mason  Gity;  E.  G. 
Boaeh,  Bock  Bapids. 

1900 

President L.  G.  Blanchabd,  OsJcaloosa 

Vice-President J.  J.  McGaethy,  Dubuque 

Secretary Sam  S.  Wright,  Tipton 

Treasurer Gbobgx  F.  Hxmbt,  Des  Moines 
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OOMMITTEES 

Executive. — Fint  Distriet,  £.  8.  Hostoii,  Burlington;  Second  Dutriet, 
Fred  HemB,  Dayenport;  Third  DiBtriet,  C.  W.  Mnllan,  Waterloo;  Fourth 
District,  J.  H.  MeConlogoe,  Mason  City;  Fifth  District,  F.  O.  Ellison, 
Anamoea;  Sixth  District,  Bob«rt  M.  Haines,  Grinnell;  Seventh  District, 
C.  P.  Holmes,  Des  Moines;  Eighth  District,  J.  0.  Mabry,  Centerville;  Ninth 
District,  Thomas  Arthur,  Logan;  Tenth  District,  Wesley  Martin,  Webster 
City;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Edwsatum  and  AdnUaeion  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 
L.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  Thomas  A.  Ches- 
hire, Des  Moines;  Samuel  Hayes,  Iowa  City. 

Legal  Biography. — Geo.  W.  Wakefield,  Sioux  City;  John  Cliggett,  Mason 
City;  T.  M.  Fee,  Centerville. 

Constitution  and  By-Laws. — ^M.  W.  Beach,  Carroll;  John  Shortley,  Peny; 
Perry  D.  Boss,  Jefferson. 

Law  Beform. — ^L.  G.  Einne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamoea;  J.  P.  Lyman,  Grinnell;  £.  S.  Huston,  Burlington;  J. 
A.  Whitaker,  Boone;  E.  M.  Sharon,  Davenport. 

Membership. — George  C.  Scott,  Le  Mars;  Charles  Baker,  Iowa  City;  J.  M. 
Bead,  Des  Moines. 

Grievances. — ^A.  J.  House,  Maquoketa;  L.  L.  Livingston,  Corydon;  D.  D. 
Murphy,  Elkader;  C.  W.  Bingham,  Cedar  Bapids;  F.  C.  Piatt,  Waterloo. 

Delegates  to  American  Bar  Association. — George  W.  Seevers,  Oskaloosa; 
J.  C.  Sherwin,  Mason  City;  James  O.  Crosby,  GkmaviUo. 

Program. — ^A.  E.  Swisher,  Iowa  City;  J.  H.  Preston,  Cedar  Bapids;  Bobert 
M.  Haines,  Grinnell. 


1901 

President J.  J.  McCarthy,  Dubuque 

Vice-President J.  H.  MoConlogub,  Mason  City 

Secretary Sam  S.  Wright,  Tipton 

Treasurer George  F.  Hxnry,  Des  Moines 

COMMITTEES 

Bxeeutive. — ^First  District,  H.  M.  Eicher,  Washington;  Second  District, 
S.  F.  Smith,  Davenport;  Third  District,  S.  M.  Weaver,  Iowa  Falls;  Fourth 
District,  W.  A.  Hoyt,  Fayette;  Fifth  District,  J.  H.  Preston,  Cedar  Bapids; 
Sixth  District,  C.  M.  Brown,  Sigoumey;  Seventh  District,  J.  D.  Gramble, 
Knoxville;  Eighth  District,  J.  C.  Mabry,  Centerville;  Ninth  District,  H.  W. 
Byers,  Harlan;  Tenth  District,  E.  V.  Swotting,  Algona;  Eleventh  District, 
Geo.  W.  Wakefield,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bar. — Emlin  McCIain,  Iowa  City; 
L.  G.  Kinne,  Dee  Moines;  George  F.  Henry,  Des  Moines;  Thomas  A.  Ches- 
hire, Des  Moines;  Samuel  Hayes,  Iowa  City. 

Legal  Biography. — Geo.  W.  Wakefield,  Sioux  City;  John  Cliggett,  Mason 
City;  T.  M.  Fee,  Centerville. 
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Conatiiution  and  By-Laws,— -B.,  £.  Deemer,  Bed  Oak;  J.  A.  Bogen, 
darion;  E.  M.  Sharon,  Davenport. 

Law  Be  form. — ^L.  G.  Eanne,  Dee  Moines;  M.  J.  Wade,  Iowa  Citj;  H.  M. 
Bemley,  Anamoea;  J.  H.  Henderson,  Indianola;  E.  S.  Hnston,  Burlington; 
Charles  A.  Clark,  Cedar  Bapids;  H.  K.  Evans;  Corjdon. 

Membership.— Jaucoh  Sims,  Couneil  Bluifs;  M.  W.  Beach,  Carroll;  E.  M. 
Carr,  Manchester. 

Qrievances.—T.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  £. 
M.  Carr,  Manchester;  Erastns  B.  Soper,  Emmetsbnrg;  Wm.  E.  Fuller,  West 
Union. 

Delegates  to  American  Bar  Association. — ^E.  E.  McElroy,  Ottnmwa;  L.  C. 
Blanchard,  Oskaloosa;  C.  C.  Cole,  Des  Moines. 

Program. — C.  G.  Sannders,  Council  Bluffs;  H.  W.  Bjers,  Harlan. 


1902 

President J.  H.  MgConlogue,  Mason  City 

Vice-President Bobebt  M.  Haimbs,  Grinnell 

Secretary Sam  S.  Wright,  Tipton 

Treasurer Geoboe  F.  Henbt,  Des  Moines 

COMMITTEES 

Executive. — ^First  District,  J.  C.  Davis,  Kedkuk;  Second  District,  P.  B. 
Wolfe,  Clinton;  Third  District,  S.  M.  Weaver,  Iowa  Falls;  Fourth  District, 
W.  L.  Eaton,  Osage;  Fifth  District,  C.  W.  Bingham,  Cedar  Bapids;  Sixth 
District,  C.  M.  Brown,  Sigoumey;  Seventh  District,  J.  H.  Henderson, 
Indianola;  Eighth  District,  H.  K.  Evans,  Corjdon;  Ninth  District,  Shirlej 
GiUiUand,  Glenwood;  Tenth  District,  Ernest  Kelley,  Emmetsbnrg;  Eleventh 
District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
H.  E.  Deemer,  Bed  Oak;  C.  C.  Cole,  Des  Moines;  Geo.  Dunham,  Manchester; 
George  F.  Henry,  Des  Moines. 

Legal  Biography. — Geo.  W.  Wakefield,  Sioux  City;  John  Cliggett,  Mason 
City;  T.  M.  Fee,  Centerville. 

Constitution  and  By-Laws. — J.  A.  Bogers,  Clarion;  E.  M.  Sharon,  Daven- 
port; C.  P.  Holmes,  Des  Moines. 

Law  Be  form. — ^L.  G.  Kinne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  J.  H. 
Henderson,  Indianola;  E.  S.  Huston,  Burlington;  Charles  A.  Clark,  Cedar 
Bapids;  James  O.  Crosby,  Gamavillo;  H.  M.  Bemley,  Anamosa. 

Membership.— J.  J.  McCarthy,  Dubuque;  M.  W.  Beach,  Carroll;  C.  W. 
Mullan,  Waterloo. 

Orievanoes.—F.  C.  PUtt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  L.  L. 
Ainsworth,  West  Union;  Erastus  B.  Soper,  Emmetsbnrg. 

Delegates  to  American  Bar  Association. — ^A.  E.  Swisher,  Iowa  City;  J.  H. 
McConlogue,  Mason  City;  W.  L.  Eaton,  Osage. 

Program. — J.  H.  McConlogue,  Mason  City;  E.  M.  Carr,  Manchester;  J.  C. 
Iiongueville,  Dubuque;  M.  C.  Matthews,  Dubuque. 
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1903 

President Bobebt  M.  Hainxs,  Orinnell 

Viee-Premdent Geo.  W.  Wakswteu>,  Siatus  City 

Secretary Sam  S.  Wright,  Tipton 

Treasurer Giobgk  F.  Henbt,  Des  Moines 

GOBOOTTEES 

Bxecutive.'-Tint  District,  J.  C.  Davis,  Keokuk;  Second  District,  P.  B. 
Wolfe,  Clinton;  Third  District,  S.  M.  Weaver,  Iowa  Palls;  Fourth  District, 
W.  L.  Eaton,  Osage;  Fifth  District,  G.  W.  Bingham,  Cedar  Bapids;  Sixth 
District,  E.  E.  McElroy,  Ottumwa;  Seventh  District,  J.  H.  Henderson, 
Ihdianola;  Eighth  District,  H.  K.  Evans,  Corjdon;  Ninth  District,  Shir- 
ley Oillilland,  Glenwood;  Tenth  District,  A.  N.  Boeye,  Webster  City; 
Eleventh  District,  E.  C.  Boach,  Bock  Bapids. 

Legal  Edwsation  and  Admieaion  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 
H.  E.  Deemer,  Bed  Oak;  C.  C.  Cole,  Des  Moines;  Wm.  Hoffman,  Muscatine; 
George  F.  Henry,  Des  Moines. 

Legal  Biography, — John  Cliggett,  Mason  City;  T.  M.  Fee,  Centerville; 
Jamee  W.  Bollinger,  Davenport. 

Constitution  and  By-Laws, — J.  A  Bogers,  Clarion;  E.  M.  Sharon,  Daven- 
port; C.  P.  Holmes,  Des  Moines. 

Law  Beform, — It,  G.  Kinne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamosa;  J.  H.  Henderson,  Indianola;  E.  S.  Huston,  Burlington; 
Charlee  A.  Clark,  Cedar  Bapids;  James  O.  Crosby,  (himavillo. 

Membership. — ^Wm.  H.  Baily,  Des  Moines;  J.  P.  Lyman,  Grinnell;  C.  G. 
Saunders,  Council  Bluffs. 

Orievanees, — ^F.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  J.  J. 
Clark,  Mason  City;  Erastus  B.  Soper,  Emmetsburg. 

Delegates  to  American  Bar  Association, — ^M.  J.  Wade,  Iowa  City;  W.  L. 
£aton,  Osage;  H.  M.  Bemley,  Anamosa. 

Program, — ^Bobert  M.  Haines,  Grinnell;  J.  P.  Steele,  Winterset;  C.  A. 
Bishop,  Des  Moines. 

Commission  on  Taxation, — Charles  A.  Clark,  Cedar  Bapids;  C.  G.  Saun- 
ders, Council  Bluffs. 


1904 

President Gbo.  W.  Wakxfikld,  Sioux  City 

Yiee-President A.  E.  Swibhxb,  Iowa  City 

Secretary Sam  S.  Wmght,  Tipton 

Treasurer JsssB  F.  Stevsnson,  Des  Moines 

COMMITTEES 
Executive. — ^First  District,  H.  M.  Eicher,  Washington;  Second  District, 
Fred  Heinz,  Davenport;  Third  District,  S.  M.  Weaver,  Iowa  Falls;  Fourth 
District,  H.  T.  Beid,  Cieseo;  Fifth  District,  J.  M.  Grimm,  Cedar  Bapids; 
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Sixth  District,  E.  E.  McElroy,  Ottumwa;  Seyenth  District,  Wm.  H.  Baily, 
Dw  Moines;  Eighth  District,  H.  K.  Evazis,  Goiydon;  Ninth  District,  Heniy 

B.  Holsman,  Guthrie  Center;  Tenth  District,  Carl  F.  Enehnle,  Denison; 
Eleventh  District,  E.  C.  Boaeh,  Bock  Bapids. 

Legal  Education  and  Admission  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 

C.  C.  Cole,  Dea  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Muscatine; 
(George  F.  Henry,  Des  Moines. 

Legal  Biography, — John  Cliggett,  Mason  City;  T.  M.  Fee,  Centerville; 
Jamea  W.  Bollinger,  Davenport. 

Constitution  and  By-Laws, — J.  A.  Bogers,  Clarion;  J.  F.  Clyde,  Osage; 
William  E.  Miller,  Bedford. 

Law  Beform, — L.  G.  Einne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamosa;  J.  H.  Henderson,  Indianola;  E.  S.  Huston,  Burlington; 
Charles  A.  Clark,  Cedar  Bapids;   H.  M.  Towner,  Coming. 

Membership. — ^M.  A.  Boberts,  Ottumwa;  Wm.  H.  Baily,  Des  Moines; 
J.  P.  Lyman,  GrinneU. 

Orievanees.—F,  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  W. 

B.  Quarton,  Algona;  Hacen  L  Sawyer,  Keokuk. 

Delegates  to  American  Bar  Association, — C.  A.  Dudley,  Des  Moines;  E. 
M.  Carr,  Manchester;  W.  B.  Quarton,  Algona. 

Program,— Qeo.  W.  Wakefield,  Sioux  City;  W.  S.  Withrow,  Mount  Pleas- 
ant; E.  E.  McElroy,  Ottumwa. 

Commission  on  Teixation, — J.  H.  MeConlogue,  Mason  City;  J.  C.  Mabry, 
Centerville. 

1905 

President A.  E.  Swisher,  Iowa  City 

Vice-President Wm.  H.  Baily,  Des  Moines 

Secretary Sam  S.  Wrioht,  Tipton 

Treasurer Jsbss  F.  Stevenson,  Des  Moines 

COMMITTEES 

Executive, — ^First  District,  W.  M.  Walker,  Keosauqua;  Second  District, 
John  F.  Devitt,  Muscatine;  Third  District,  S.  M.  Weaver,  Iowa  Falls; 
Fourth  District,  J.  H.  MeConlogue,  Mason  City;  Fifth  District,  J.  L.  Car- 
ney, Marshalltown;  Sixth  District,  E.  £.  McElroy,  Ottumwa;  Seventh  Dis- 
trict, C.  A.  Dudley,  Des  Moines;  Eighth  District,  P.  C.  Preston,  Creston; 
Ninth  District,  C.  E.  Dean,  Glenwood;  Tenth  District,  E.  Y.  Swetting,  Al- 
gona; Eleventh  District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 

C.  0.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; George  F.  Henry,  Des  Moines. 

Legal  Biography, — George  W.  Wakefield,  Sioux  City;  P.  B.  Wolfe,  Clin- 
ton; William  E.  Miller,  Bedford. 

Constitution  and  By-Laws, — J.  A.  Bogers,  Clarion;  B.  A.  Tonker,  Des 
Moines;  Wm.  McNett,  Ottumwa. 
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Law  Beform, — L.  O.  Kume,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemlej,  Anamosa;  J.  H.  Henderson,  Indianola;  £.  S.  Hnston,  Burlington; 
Charles  A.  Clark,  Cedar  Bapids;  H.  M.  Towner,  Coming. 

Membership. — ^Wm.  H.  Baily,  Des  Moines;  M.  A.  Boberts,  Ottomwa;  J. 
P.  Lyman,  Grinnell. 

Grievances.'—'W.  B.  Quarton,  Algona;  P.  C.  Piatt,  Waterloo;  C.  W.  Bing- 
ham, Cedar  Bapids;  Hazen  I.  Sawyer,  Keoknk. 

Delegates  to  American  Bar  Associatian.^-Qeo.  W.  Wakefield,  Sioux  City; 
James  W.  Bollinger,  Davenport;  M.  A.  Boberts,  Ottnmwa. 

Program. — C.  A.  Dudley,  Des  Moines;  A.  E.  Swisher,  Iowa  City;  George 
F.  Henry,  Des  Moines. 

Commission  on  Taxation. — ^E.  E.  MeElroy,  Ottumwa;  James  C.  Davis, 
Des  Moines. 

Delegates  to  the  World's  Congress  of  Lawyers  at  St.  Louis,  Mo. — ^At 
Large,  S.  M.  Weaver,  Iowa  Palls;  At  Large,  H.  M.  Towner,  Coming;  First 
District,  H.  M.  Eieher,  Washington;  Second  District,  Wm.  Hoffman,  Mus- 
catine; Third  District,  J.  J.  McCarthy,  Dubuque;  Fourth  District,  James 
O.  Crosby,  Gamavillo;  Fifth  District,  J.  L.  Carney,  Marshalltown;  Sixth 
District,  L.  C.  Blanchard,  Oskaloosa;  Seventh  District,  C.  C.  Cole,  Des 
Moines;  Eighth  District,  H.  K.  Evans,  Corydon;  Ninth  District,  H.  E. 
Deemer,  Bed  Oak;  Tenth  District,  E.  A.  Morling,  Emmetsburg;  Eleventh 
District,  Scott  M.  Ladd,  Sheldon. 


1906 

President Wm.  H.  Baily,  Des  Moines 

Vice-President ..H.  M.  Townkb,  Coming 

Secretary Charles  M.  Dtttghkb,  Iowa  City 

Treasurer Jesse  F.  Stevenson,  Des  Moines 

COMMITTEES 

Executive. — ^W.  H.  Baily,  ex-officio  chairman;  First  District,  W.  M. 
Keeley,  Washington;  Second  District,  J.  F.  Devitt,  Muscatine;  Third  Dis- 
trict, Charles  W.  Mullan,  Waterloo;  Fourth  District,  J.  H.  McConlogue, 
Mason  City;  Fifth  District,  J.  W.  Willett,  Tama;  Sixth  District,  W.  G. 
Clements,  Newton;  Seventh  District,  Carroll  Wright,  Des  Moines;  Eighth 
District,  William  E.  Crum,  Bedford;  Ninth  District,  Henry  B.  Holsman, 
Guthrie  Center;  Tenth  District,  J.  E.  Wickham,  Gamer;  Eleventh  District, 
F.  F.  Faville,  Storm  Lake. 

Legal  Education  and  Admission  to  the  Bar. — Emlin  McClain,  Iowa  City; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography. — James  O.  Crosby,  Gamavillo;  P.  B.  Wolfe,  Clinton; 
William  E.  Miller,  Bedford. 

Law  Beform. — Charles  A.  Clark,  Cedar  Bapids;  H.  M.  Bemley,  Anamosa; 
M.  J.  Wade,  Iowa  City;  J.  H.  Henderson,  Indianola;  W.  D.  Evans,  Hamp- 
ton; B.  M.  Wright,  Ft.  Dodge;  James  W.  Bollinger,  Davenport. 
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Membership.— C.  L.  Powell,  Des  Moines;  W.  J.  Boberte,  Keokuk;  J.  W. 
HaUam,  Siooz  Citj. 

Qrievancei.-^'W.  B.  Quarton,  Algona;  F.  C.  Piatt,  Waterloo;  C.  W. 
Bingham,  Cedar  Bapids;  Hazen  I.  Sawjer,  Keokuk;  M.  A.  Boberta,  Ot- 
tnmwa. 

DeUgaies  to  American  Bar  Association. — Charles  A.  Dudley,  Des  Moines; 
J.  H.  MeConlogue,  Mason  City;  M.  J.  Wade,  Iowa  City. 

Commission  on  TajDation. — J.  H  MeConlogue,  Mason  City  (elected  1903) ; 
J.  C.  Mabry,  Centerville  (eleeted  1903) ;  E.  E.  MeElroy,  Ottumwa  (elected 
1904) ;  James  C.  Davis,  Des  Moines  (elected  1904)  ;  Charles  A.  Clark,  Cedar 
Bapids  (elected  1905);  C.  G.  Saunders,  Council  Bluffs  (elected  1905). 

1907 

President H.  M.  Townxb,  Coming 

Yiee-President D.  D.  Musphy,  EVcader 

Secretary Chablxs  M.  Dutchxb,  Iowa  City 

Treasurer Chablbs  S.  Wilcox,  Des  Moines 

COMMITTEES 

Bxeeutive. — ^H.  M.  Towner,  ez-officio  chairman;  First  District,  C.  A. 
Carpenter,  Columbus  Junction;  Second  District,  J.  F.  Devitt,  Muscatine; 
Third  District,  E.  M.  Carr,  Manchester;  Fourth  District,  J.  H.  MeCon- 
logue, Mason  City;  Fifth  District,  J.  L.  Carney,  Marshalltown;  Sixth  Dis- 
trict, W.  B.  Lewis,  Montesuma;  Seventh  District,  C.  G.  Lee,  Ames;  Eighth 
District,  W.  E.  Miller,  Bedford;  Ninth  District,  Henry  B.  Holsman,  Guthrie 
Center;  Tenth  District,  Wesley  Martin,  Webster  City;  Eleventh  District, 
M.  W.  White,  Ida  Grove. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography. — James  O.  Crosby,  GamaviUo;  P.  B.  Wolfe,  Clinton; 
E.  M.  Sharon,  Davenport 

Law  Be  form. — James  W.  Bollinger,  Davenport;  Charles  A.  Clarit,  Cedar 
Bapids;  H.  M.  Bemley,  Anamosa;  M.  J.  Wade,  Iowa  City;  J.  H.  Henderson, 
Indianola;  W.  D.  Evans,  Hampton;  B.  M.  Wright,  Ft.  Dodge. 

Membership. — C.  S.  Grilk,  Davenport;  C.  L.  Powell,  Des  Moines;  J.  W. 
Hallam,  Siouz  City. 

Grievances.— -W.  B.  Quarton,  Algona;  F.  C.  Piatt,  Waterloo;  C.  W.  Bing- 
ham, Cedar  Bapids;  Hazen  L  Sawyer,  Keokuk;  M.  A.  Boberts,  Ottumwa. 

Delegates  to  American  Bar  Association. — ^W.  H.  Baily,  Des  Moines;  A.  E. 
Swisher,  Iowa  City;  M.  A.  Walsh,  Clinton. 

Commission  on  Taxation. — James  C.  Davis,  Des  Moines  (elected  1904) ; 
Charles  A.  Clark,  Cedar  Bapids  (elected  1905);  C.  G.  Saunders,  Council 
Bluffs  (elected  1905);  W.  O.  McElroy,  Newton  (elected  to  fill  unexpired 
term  of  E.  E.  McElroy  who  was  elected  in  1904) ;  C.  P.  Smith,  Mason  City 
(eleeted  1906);  A.  B.  Wells,  Coming  (elected  1906). 
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1908 

PiiMideiit D.  D.  Mubpht,  Slkader 

Yiee-PiwidfiBt Jamxs  W.  Bolunor,  Davmpifri 

Seeretary Chibias  M.  Dutohb,  Iowa  City 

Treasiuer Chibias  S.  WHjOOZ,  Da  Mainea  ^ 

CX>MMITTE£S 

Exeevtive, — ^D.  D.  Murphy,  ez-ol&eio  dhainnan;  Fint  IMstriet,  Charles 
J.  Wilson,  Wadiington;  Second  District,  J.  F.  Devitt,  Muscatine;  Third 
District,  £.  M.  Carr,  Manchester;  Fonrth  District,  A.  N.  Hobson,  West 
Union;  Fifth  District,  James  H.  Crosby,  Cedar  Bapids;  Sixth  District, 
Henry  Sihrold,  Newton;  Seventh  District,  B.  L.  Parrish,  Des  Moines; 
Eighth  District,  Thomas  L.  Maxwell,  Creston;  Ninth  District,  Charles  M. 
Harl,  Conneil  Bhiffs;  Tenth  District,  Carl  F.  Kuehnle,  Denison;  Eleyenth 
District,  W.  W.  White,  Ida  Grove. 

Legal  JSdueaiian  and  Admis$%an  to  the  Bar, — Emlin  McClain,  Iowa  City; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography. — James  O.  Crosby,  Gamavillo;  P.  B.  Wolfe,  Clinton; 
W.  B.  Lewis,  Montesoma. 

Law  Beform, — M.  J.  Wade,  Iowa  City;  Georga  W.  Dunham,  Manchester; 
J.  L.  Carney,  Marshalltown;  H.  M.  Bemley,  Anamosa;  J.  H.  Henderson,  In- 
dianola;  W.  D.  Evans,  Hampton;  C.  A.  Dndley,  Des  Moines. 

Membership. — ^F.  C.  Piatt,  Waterloo;  Charles  Grilk,  Davenport;  C.  L. 
Powell,  Des  Moines. 

Grievanee8.—W.  B.  Qnarton,  Algona;  E.  H.  Crocker,  Cedar  Bapids;  Ha- 
len  L  Sawyer,  Keokuk;  M.  A.  Boberts,  Ottomwa;  Wesley  Martin,  Webster 
City. 

Delegates  to  the  American  Bar  Association, — H.  M.  Towner,  Coming;  E. 
M.  Sharon,  Davenport;  Shirl^  GiDilland,  Glenwood. 

Program,—!},  D.  Mnrphy,  Elkader;  H.  M.  Towner,  Coming;  James  W. 
Bollinger,  Davenport 

Uniform  Laws. — Charles  G.  Saunders,  Council  Bluffs;  Horace  E.  Deemer, 
Bed  Oak;  William  H.  BaUy,  Des  Moines;  A.  E.  Swisher,  Iowa  City;  L.  C. 
Blanchard,  Oskaloosa. 

1909 

President Jambs  W.  Bolunqeb,  Davenport 

Yiee-Preeident Chibias  M.  Habl,  Council  Blufs 

Seeretary Chablbs  M.  DTrrcHBB,  Iowa  City 

Treasurer Chablbs  S.  Wilooz,  Des  Moines 

COMMITTEES 

Executive, — J.  W.  Bollinger,  ex-officio  chairman;  First  District,  Marsh 
W.  Bailey,  Washington;  Second  District,  A.  J.  House,  Maquoketa;  Third 
District,  C.  W.  Mullan,  Waterloo;  Fourth  District,  Charles  E.  Scholz,  Gut- 
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tenberg;  Fifth  Dutrict,  J.  L.  Garnej,  Manhalltown;  Sixth  District,  M.  A. 
Boberts,  Ottnmwa;  Seyenth  DiBtrict,  J.  K.  Macomber,  Des  Moines;  Eighth 
District,  Llojd  Thuiston,  Osceola;  Ninth  District,  C.  O.  Saunders,  Gonneil 
Blnffs;  Tenth  District,  Dwight  G.  McCartj,  Emmetsborg;  Eleventh  Dis- 
trict, W.  P.  Briggs,  Sheldon. 

Legal  Education  and  AdmisHan  to  the  Bar, — ^Emlin  McClain,  Iowa  Citj; 
Charles  Noble  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans, 
Des  Moines;  J.  H.  MeConlogne,  Mason  Citj. 

Legal  Biographff. — ^D.  J.  Murphj,  Waukon;  W.  B.  Lewis,  Montezuma;  P. 
B.  Wolfe,  Clinton. 

Law  Be  form. — ^H.  E.  Desmer,  Bed  Oak;  J.  L.  Carney,  Marshalltown;  H. 
O.  Weaver,  Wapello;  Wm.  McNett,  Ottumwa;  J.  A.  Howe,  Des  Moines;  C. 
W.  MuUan,  Waterloo;  H.  K.  Evans,  Corydon. 

Membership. — J.  H.  Egermayer,  Marshalltown;  J.  K.  Maoomber,  Des 
Moines;  O.  B.  Courtright,  Waterloo. 

Grievances. — H.  M.  Towner,  Coming;  J.  D.  Gamble,  ElnoxviHe;  J.  C. 
Mabry,  Centerville;  W.  B.  Quarton,  Algona;  W.  B.  Green,  Audubon. 

Delegates  to  American  Bar  Association. — ^D.  D.  Murphy,  Elkader;  J.  F. 
Devitt,  Muscatine;  Henry  Yollmer,  Davenport. 

1910 

President Charles  M.  Harl,  Council  Blufs 

Vice-President J.  L.  Cakmsy,  llarshaXttown 

Secretary Charles  M.  Dutgher,  Iowa  City 

Treasurer Charles  S.  Wilooz,  Des  Moines 

Librarian A.  J.  Small,  Des  Moines 

COMMITTEES 

Executive. — C.  M.  Harl,  Council  Bluffs,  ex-officio  chairman;  First  Dis- 
trict, Hazen  I.  Sawyer,  Keokuk;  Second  District,  J.  F.  Devitt,  Muscatine; 
Third  District,  A.  J.  Edwards,  Waterloo;  Fourth  District,  D.  D.  Murphy, 
Elkader;  Fifth  District,  J.  W.  Willett,  Tama  City;  Sixth  District,  H.  G. 
Lyman,  Grinnell;  Seventh  District,  Jesse  A.  Miller,  Des  Moines;  Eighth  Dis- 
trict, 0.  J.  Lewis,  Mt.  Ayr;  Ninth  District,  C.  G.  Saunders,  Council  Bluffs; 
Tenth  District,  W.  W.  Goodykoontz,  Boone;  Eleventh  District,  W.  M.  White, 
Ida  Grove. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
Chas.  Noble  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans, 
Des  Moines;  J.  H.  McConlogue,  Mason  City. 

Legal  Biography. — ^D.  J.  Murphy,  Waukon;  W.  B.  Lewis,  Montezuma; 
P.  B.  Wolfe,  Clinton. 

Law  Beform. — H.  E.  Deemer,  Bed  Oak;  Jesse  A.  Miller,  Des  Moines; 
Wm.  McNett,  Ottumwa;  J.  L.  Carney,  Marshalltown;  J.  J.  Clark,  Mason 
City;  L.  H.  Harpel,  Boone;  W.  P.  Briggs,  Sheldon. 

Grievances. — ^H.  M.  Towner,  Coming;  T.  S.  Stevens,  Hamburg;  H.  E. 
Taylor,  Waukon;  Chas.  S.  Bradshaw,  Des  Moines;  W.  D.  MiUigan,  Guthrie 
Center. 
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Uniform  Laws. — Ghaa.  0.  Samidera,  Conneil  Bluffs;  Horaee  E.  Deemer, 
Bed  Oak;  M.  J.  Wade,  Iowa  City;  Wm.  H.  Baily,  Dee  Moinee;  C.  J.  Wil- 
floiiy  Washington. 

Program. — C.  M.  Harl,  Conneil  Bluffs;  J.  W.  Bollinger,  Davenport;  J.  L. 
Carney,  Marehalltawn. 

Delegates  to  American  Bar  Association. — J.  W.  BoUinger,  Davenport; 
8.  H.  Weaver,  Iowa  Falls;  W.  D.  Milligan,  Guthrie  Center. 


1911 

President J.  L.  Caxnst,  Marshdlltown 

Yiee-President C.  O.  Sattndebs,  Council  Blufs 

Secretary Chabubs  M.  Dutchsb,  Iowa  City 

Treasurer CHABiiBS  S.  WiLGOXy  Des  Moines 

librarian A«  J.  Small,  Des  Moines 

COMMITTEES 

Executive  Committee. — J.  L.  Oamey,  ez-offieio,  chairman;  First  District, 
Marsh  W.  Bailey,  Washington;  Second  District,  J.  P.  Devitt,  Muscatine; 
Third  District,  Franklin  C.  Piatt,  Waterloo;  Fourth  District,  B.  W.  New- 
berry, Strawberry  Point;  Fifth  District,  J.  H.  Egennayer,  Marshalltown; 
Sixth  District,  M.  A.  Boberts,  Ottumwa;  Seventh  District,  W.  W.  Cardell, 
Perry;  Eighth  District,  W.  D.  Evans,  Hampton;  Ninth  District,  E.  W. 
Weeks,  Guthrie  Center;  Tenth  District,  W.  W.  Goodykoontz,  Boone; 
Eleventh  District,  W.  P.  Briggs,  Sheldon. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  MeClain,  Iowa  City; 
Ofaas.  N.  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans,  Des 
Moines;  J.  H.  McConlogue,  Mason  City. 

Legal  Biography. — W.  B.  Lewis,  Montezuma;  J.  O.  Crosby,  Gamavillo;  P. 
B.  Wolfe,  Clinton. 

Law  Beform.'^'E.  E.  Deemer,  Bed  Oak;  Carroll  Wright,  Des  Moines;  M. 
A.  Boberts,  Ottumwa;  J.  J.  Clark,  Mason  City;  W.  P.  Briggs,  Sheldon;  A.  N. 
Hobeon,  West  Union;  C.  H.  Van  Law,  Marshalltown. 

Membership. — ^Frank  Nash,  Oskaloosa;  Frank  S.  Dunshee,  Des  Moines; 
J.  H.  Egennayer,  Marshalltown. 

Orievances. — ^H.  M.  Towner,  Coming;  T.  S.  Stevens,  Hamburg;  A  Chapin, 
HeGregor;  Chas.  S.  Bradshaw,  Des  Moines;  W.  D.  SfiUigan,  Guthrie  Center. 

Delegates  to  American  Bar  Association. — J.  L.  Oamey,  Marshalltown; 
J.  B.  Weaver,  Jr.,  Des  Moines;  F.  F.  Faville,  Storm  Lake. 

Program. — J.  L.  Carney,  Marshalltown;  C.  G.  Saunders,  Council  Bluffs; 
Jas.  A.  Devitt,  Oskaloosa. 

1912 

President C.  G.  Saukoebs,  Council  Blufs 

Vice-President H.  E.  Dsemsb,  Bed  Oak 

Secretary H.  C.  Hqbaok,  Iowa  City 

Treasurer Fsank  T.  Nash,  OsJcaloosa 

Librarian A.  J.  Small,  Des  Moines 
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COMMITTEES 

XxemMve  Ccmmittee.'^^.  O.  Saimaen,  ez-offleio,  ehairman;  lint  ZHstriet, 
E.  D.  Morrison,  Waflhiagton;  Second  DiBtriet,  H.  G.  Hozmck,  Iowa  CStj; 
Third  District,  0.  W.  Dnnham,  Mandiester;  Foorth  District,  J.  H.  Me- 
Gonlogae,  Mason  CHtj;  Fifth  Distriety  H.  M.  Bemley,  Anamoaa;  Sixth  Dis- 
trict, W.  B.  Lewis,  Moatecnma;  Seventh  District,  J.  H.  geadewon,  Indian- 
ola;  Eighth  District,  L.  H.  MattoK,  Shenandoah;  Ninth  District,  O.  W. 
Witham,  Oreenfield;  Tenth  District,  J.  W.  Mone,  EsOerrille;  Eleventh  Dis- 
trict, W.  P.  Briggs,  Sheldon. 

Leffal  Edueaiion  and  Admi89i<m  to  the  Bar.--S.  M.  Ladd,  Dea  Mnnss; 
E.  B.  Erans,  Dee  Moines;  Balph  Otto,  Iowa  Citj;  H.  J.  Wilson,  Bnriington; 
J.  C.  France,  Tipton« 

Legai  Biography.--C.  J.  Wilson,  Washington;  W.  B.  Lewis,  Montesnma. 

Law  Beform. — ^E.  B.  Evans,  Des  Moines;  J.  J.  Glaric,  Mason  City;  M.  A. 
Boberts,  Ottnmwa;  C.  H.  Van  Law,  Marshalltown;  E.  W.  Weeks,  Guthrie 
Center;  OarroU  Wright,  Des  Moines;  A.  N.  Hobson,  West  Union. 

Membenhip.'^A.  T.  Cooper,  Cedar  Bapids;  Frank  S.  Dnnshee,  Des 
Moinca;  James  A.  Devitt,  Oskaloosa. 

Qfievancei.—J.  B.  Weaver,  Jr.,  Des  Moines;  S.  B.  Stevens,  Hamburg; 
John  McCoy,  Oskalooea. 

Delegates  to  American  Bar  Auoeiation, — ^H.  C.  Horack,  Iowa  City. 

Program,--C.  G.  Saunders,  Couneil  Bluffs;  H.  E.  Deemer,  Bed  Oak. 
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ANNUAL  ADDRESSES 


1895.  L.  O.  KiNNX — "How  ihe  Supreme  Cowrt  Disposes  of  Cases." 

1896.  John  Babton  Payns — "The  Legal  Profession,    Its  Opportunities 

and  OhUgatians,** 

1897.  John  GiSBOJifB—"  Security  Under  the  Law  is  the  Shaft  and  Shield 

of  the  BepubUc." 

1898.  H.  C.  ToMPiaNa— No  address. 

1899.  J.  H.  yicOoTXUOStn--" The  American  Lawyer:  his  Obligations  and 

Opportunities." 

1900.  John  L.  WvasTESr—"  Has  the  United  States  a  Duty  and  a  Destiny 

toFidfainChinar" 

1901.  Smith  MoPhebson — "The  Beoent  Insular  Tarif  Decisions  by  the 

Supreme  Court  of  the  United  States." 

1902.  PAtJii  E.  Caxpvstebt-" Some  of  the  Legal  Phases  of  Insanity." 

1903.  David  J.  BBXwmr—"The  Triumph  of  Justice." 

1904.  No  address. 

1905.  Emlin  McGlain — "Limitations  on  Federal  Power  in  the  Govern- 

ment of  Territories." 

1906.  John  Campbell — "Freedom  of  the  Executive  in  Exercising  Oovem- 

mental  Functions  from  Control  by  the  Judiciary," 

1907.  Hannis  Taylob — "The  Science  of  Jurisprudence." 

1908.  Obobgb  B.  Pick— "Tft€  March  of  the  Constitution." 

1909.  John  H.  Wigmobk— "T^  Science  of  Criminology— Bules  of  Evi- 

dence in  Criminal  Cases," 

1910.  C.  S.  Thouab— "Justice  Delayed  is  Justice  Denied." 

1911.  John  Bubkb — "Employers'  Liahility  and  Worhingmen's  Compen- 

sation Acts.'' 
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PAPEBS  BEAD 


1896 

L.  G.  Kixmrn—'Trooedwre  and  Methods  of  the  Comrte  of  Final  Sewri  of 
the  BepubUe  of  Memoo,  the  United  States  of  America,  and  of  the 
Several  States  and  Territories  of  the  Union,*' 

1897 

J.  H.  HiNDBEsoK — "The  Bnactment  of  Law;  its  Observance  and  Enforce- 
ment." 

1898 
M.  J.  W ADZ—" The  Association  and  its  Objects.* ' 

1899 
John  M.  Bead— "Tni«t«.'' 
D.  D.  MuBPHY — "Some  Proposed  Beforms  in  the  Adm/inistration  of  the 

CHminai  Law." 
Jas.  O.  Cbosby— President's  Address. 
Thomas  A.  CHSSHnta — "Proposed  Beforms  BelaUng  to  the  Bench." 

800TT  M.  JjAD1>—"  Should  Bsepert  Witnesses  be  appointed  by  the  Court,  or 
should  their  Selection  be  left  to  LitiganUf" 

1900 
S.  P.  Pbovty— "Majority  Verdicts  in  Civil  Actions." 
Matthew  Matthews — "The  Ideal  Trial  Lawyer." 
L.  C.  BLAXfCBASD—" The  Practice  in  the  Nisi  Prius  Courts." 
OsoBOE  H.  Cabs,— "  Should  we  have  an  Additional  Court  of  Appealsf" 

1901 

Charles  A.  Clash— "T^  Law  Beformer." 

J.  C.  Mabet— "IThai  Salaries  should  our  Supreme  and  District  Judges 
Becdvef" 

J.  J.  MoCabthy — "Perjury  in  Judicial  Proceedings." 

Peanklin  C.  PiJL'rT—"The  Lawyer's  Duty  in  Bespeet  to  Himself  and  his 
Client." 

Oboboe  H.  CAMEr-"The  Lawyer's  Duty  in  Bespeet  to  Himself  and  the 
Court." 
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C.  W.  Bingham — "The  Lawyer's  Duty  in  Eespeot  to  Himself  and  the  Client 
of  His  Adversary,'* 

£.  M.  Gabb — "Insanity  as  a  Defense  to  Crime.*' 

1902 

M.  J.  Wads — "The  Use  and  Ahwe  of  Expert  Evidence," 

H.  M.  Bbhlxt — "Should  the  Marriage  of  feeble  Minded  and  Degenerates 
be  Prohibited  by  Law!" 

3.  H.  MoOONUWUS— "JiMtioe  8amua  F.  Mitter." 

H.  8.  BiCHABDfi — "Ought  our  Laws  be  so  Amended  as  to  Exempt  from 
Taxation  Moneys  and  Credits,  and  Other  Forms  of  Property  Easily 
Coneeaiedf" 

A.  E.  SwiSHXEr^"  Should  the  Law  Providing  for  the  Collection  of  Taxes 
be  Changed  so  as  to  Enforce  by  Additional  Penalty,  or  Partial  Con- 
fiscation, the  Assessments  of  Moneys  and  Credits  which  now  Escape 
Taxation  f" 

OKttex  W.  Waxmfisld—"  The  Need  of  Law  to  Govern  the  Trial  of  Equity 
Cases," 

£.  £.  MoElboy — "Would  the  Adoption  of  a  Law  for  the  Taxation  of 
Mortgages  and  Believing  the  Seal  Estate  Covered  by  Mortgages  from 
so  much  of  the  Burden  of  Taxation  be  Desirdblet" 

1903 

F.  P.  Dawlxt — "Submiseions  to  the  Supreme  Court  under  the  New 
StatuU." 

W.  H.  C.  jAcqTnta^"What  should  be  Deemed  Indebtedness  Within  the 
Meaning  of  Constitutional  and  Statutory  Provisions  Limiting  the 
Amount  thereof  which  Municipalities  may  Incur?" 

Wif.  McNsTT— "ITAai  should  be  Deemed  Indebtedness  Within  the  Mean- 
ing of  Constitutional  and  Statutory  Provisions  Limiting  the  Amount 
thereof  which  Municipalities  may  Incur  f" 

1904 
Oso.  W.  yfAJOsraLD—Preeident's  Address, 
M.  L.  Tempub — "How  Far  are  Labor  Unions  Liable  for  the  Acts  of  their 

Memberst" 
Wic  H.  Baily— "r»€  Control  of  Public  UtiUties," 
CHA8.  A.  Glabk — "Municipal  Government," 

1905 

A.  £.  SwiBHKB— "^n  International  Court," 

W.  H.  McHxtnY-—" Beformation  of  Criminal  Practice," 

Cha&  Noble  QtaaomY--" The  American  Lawyers  and  their  Training," 

B.  M.  Hjjxn»—"  Statistical  Data  from  Official  Beports," 
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W.  B.  TuLLga^"Bihiedl  Reform.** 

E.  E.  ^oEuBtOY--" Double  Taxation:  Some  Remedies  Attempted." 
Fkank  L  Hbbbiott — "Are  Uoneye  and  CredUe  Appropriate  Ohjecte  ef 
Taxationr" 

1906 

B.  D.  MUBPHY — "The  Divorce  Problem  and  Recent  Dedeione  of  the  United 

States  Supreme  Court," 
W.  H.  Baily — "A  Problem  in  the  Control  of  Businese  Corporatione." 
S.  M.  WxAvnt— "iSfaliw  Populi  Suprema  Lex." 

1907 
H.  M.  TowNEB — "Reformatory  and  Remedial  Leffislation." 
Waltbb  L  Smith — "The  Nation,  and  Local  Self  Government." 
Jambs  J.  Gbosslby — "The  Legal  Aspects  of  Primary  Election  Laws." 
Ghablxs  G.  Saundbbs — ' '  The  Indeterminate  Sentence  Law  and  Parole  Sys- 
tem." 
Bybon  W.  Nbwbbbbt— '*Pi»re  Food  Laws." 

C.  0.  Cgl^—"A  Duty  Owing  by  the  Members  of  the  Bar  of  Iowa  to  its 

Supreme  Court." 

1908 
Jambs  G.  Bebbyhill — ''The  Des  Moines  Plan  of  Municipal  Government." 

D.  D.  MuBPHY — "The  Chrowth  of  the  Democratic  Principle;  and  the  Initia- 

tive and  Referendum — its  Latest  Institutional  Form." 

A.  N.  HoBaotf"" The  Case  Lawyer." 

H.  M.  TowNEB— "^  Proposed  Code  of  Professional  Ethics." 
HoBACB  E.  Dbbmxb — "Proposed  Reforms  in  Criminal  Procedure." 
Chablbs  M.  Habl — "Constitutional  Limitations  and  their  Observance." 

1909 
H.  Claudb  H<»agk — "Tendencies  in  Legal  Education," 
Jambs  W.  Bolunobb — "Upward  Tendencies  in  our  Proposed  Reforms." 

B.  L    Salingbb — "Should   the   Method   of   Selecting   our  Judiciary   be 
Changed  f" 

1910 
S.  M.  Wbavbb— "r*«  Rules." 

J.  J.  CLAXK—"The  Present  Status  and  Outlook  of  the  Legal  Profession." 
M.  A.  BOBBBTS — "The  Problem  of  Industrial  Accidents," 
J.  L.  Caxsmy—" Ideals  and  Uses  of  the  State  Bar  Association." 
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1911 
John  G.  Shsrwin^'T^  Lawyer  os  a  Patriot," 
F.  ]*.  Dawixy—" Particularist  Society." 
J.  L.  Casnxt— "  Joftn  MarshaU." 
W.  B.  Liwis— ''T*«  XaiD/' 
Balfh  Otto— "ii  Praetical  Legal  Education." 


MEMORANDA  OF  SUBJECTS  BEFEBBED  TO  COMMITTEES 

Becommendation  of  Librarian  reepeoting  reprinting  Proceedings  of  Iowa 
State  Bar  Association  from  1874  to  1878. 

Beferred  to  H.  E.  Deemer,  W.  B.  Lewis,  and  B.  M.  Haines,  pp.  18,  86. 

Resolution  with  respect  to  fhe  Collateral  Inheritance  Tax,  making  it  special 
order  immediatelj  after  President's  Address,  p.  155. 

Selection  of  place  for  holding  the  next  meeting  of  the  Association. 

Beferred  to  C.  G.  Sannders,  and  H.  M.  Bemlej,  p.  184. 

Becommendation  of  Committee  on  Law  Beform  respecting  Employers* 
Liability  and  Worhingmen's  Compensation. 

Postponed  to  next  meeting,  p.  187. 

BesoMion  respecting  Plan  of  Organieation  for  the  Belief  of  the  Swpreme 
Cowrt. 

Beferred  to  M.  J.  Wade,  William  MeNett,  George  W.  Seevers,  W.  Hoff- 
man, and  C.  A.  Carpenter,  p.  189. 

Becommendation  of  Committee  on  Low  Beform  ofering  svhstitute  for 
Code  %S6S8  (for  reeonmiendation  see  p.  126). 

Postponed  to  next  meeting,  p.  198. 
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CBDAB  BAPIDB,  IOWA,  JUNE  27  AND  28,  1912 


Opening  Session,  Thuksday,  June  27, 1912 

9:30  O'CLOCK  A.  M. 

The  PBEsmBNl*:  The  Association  will  be  in  order.  The  ses- 
sion will  be  opened  by  the  Divine  Invocation,  which  will  be 
pronounced  by  the  Reverend  Doctor  A.  R.  Burkhalter,  of  this 
city. 

Divine  Invocation 

Almic^ty  and  Ever-blessed  God,  our  Father,  we  approach 
Thy  Throne,  grace  and  mercy,  this  morning,  knowing  that  it  is 
also  a  Throne  of  Judgment.  We  are  taught  in  Holy  Scripture, 
that  although  clouds  and  darkness  surround  Thee,  yet  judgment 
and  righteousness  are  the  habitation  of  Thy  Throne.  We  thank 
Thee  that  there  is  a  Throne;  we  thank  Thee  that  there  is  gov- 
ernment, and  that  it  is  inflexible,  unchangeable  and  eternal.  We 
pray  Thy  blessing  upon  these.  Thy  servants,  gathered  in  annual 
aesBion,  and  beseech  Thee,  that  Thy  Divine  Blessing  may  be  upon 
them  in  all  their  deliberations,  social  fellowship,  and  functions, 
and  that  the  result  of  their  present  gathering  may  be  to  increase 
their  pleasure  and  profit  and  be  of  good  unto  all  mankind.  Our 
Father,  we  thank  Thee  that  law  has  had  her  seat  in  Thy  bosom ; 
that  her  voice  is  the  harmony  of  the  world,  and  that  all  things 
in  controverqr  are  subject  to  her  control,  the  least  has  needed 
her  care  and  the  greatest  has  ever  been  subject  to  her  authority. 
And  we  pray  Thee  that  Thy  servants,  in  their  several  occupa- 
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tioBs,  may-^'dp  :h'onor  to  the  profession,  the  sacred  profession 
which  ^^ey;  siiould  adorn.  We  think  You  realize  what  sacred 
int^^^tf-are  committed  to  their  care,  and  may  they  by  their 

*f  xainple  protect  the  people  through  the  services  of  their  high 
y&cation.    We  pray,  that  the  eternal  pillars  of  government^  law, 

'order,  and  peace  may  be  laid  more  deeply  in  the  hearts  and  lives 
of  the  people,  and  these  things  we  ask,  in  the  words,  and  accord- 
ing to  Him  who  did  say  and  pray : 

Our  Father  which  art  in  Heaven,  Hallowed  be  thy  name.  Thy 
kingdom  come.  Thy  will  be  done  in  earth  as  it  is  in  heaven. 
Give  us  this  day  our  daily  bread,  and  forgive  us  our  debts,  as  we 
forgive  our  debtors.  And  lead  us  not  into  temptation,  but  de- 
liver us  from  evil :  For  thine  is  the  kingdom,  and  the  power,  and 
the  glory,  for  ever.    Amen. 

The  PfiEsmENT:  The  first  thing  in  order  is  the  address  of 
welcome,  which  wiU  be  delivered  by  Honorable  John  M.  Orimm, 
of  the  local  bar. 

Address  of  Welgome 

Mr.  President,  and  Members  of  the  Iowa  State  Bar  Association: 
On  behalf  of  the  Linn  County  Bar  Association,  and  the  good 
people  of  this  community,  I  extend  to  you  a  most  cordial  and 
hearty  welcome  on  this  occasion. 

We  greet  you  in  reverent  memory  and  as  a  token  of  our  sin- 
cere appreciation  of  the  life  and  deeds  of  that  able  and  eminent 
citizen,  lawyer  and  jurist,  who  played  an  important  part  in 
founding  this  city,  and  who  in  1847  became  a  member  of  the 
Supreme  Court  of  this  State,  the  Honorable  Qeorge  Greene.  He 
not  only  gave  to  the  State,  as  a  publisher  and  reporter,  the  sec- 
ond to  the  fifth  inclusive  of  the  Iowa  Reports,  but  furnished 
many  foundation  opinions  during  his  incumbency  in  that  office. 
As  a  citizen  of  this  community,  he  gave  liberally  of  his  ample 
means  to  every  commendable  enterprise,  including  charities, 
church  and  school,  as  well  as  the  municipality  itself  which  to- 
day points  with  pride  to  George  Greene  Square,  the  little  beauty 
spot  you  saw  as  you  entered  the  city,  one  of  his  many  gifts  to 
this  community. 
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This  welcome  is  also  extended  to  you  in  the  name  of  a  long 
line  of  loyal  and  illustrious  members  of  the  legal  profession  in 
this  county,  and  in  the  name  of  an  industrious  and  happy  citizen- 
ship of  thirty-five  thousand  people  living  here  to-day.  We  are 
all  proud  of  the  opportunity  to  play  the  part  of  host  to  the 
representatives  of  an  association  of  this  kind,  and  appreciate  the 
honor  you  bestow  upon  us  by  your  presence.  The  local  Com- 
mittee on  Arrangements  have  provided  some  entertainment  for 
you,  of  which  they  wiU  in  due  time  advise  you,  but  you  are  ex- 
pected to  make  yourselves  truly  at  home  in  Cedar  Rapids,  and 
ask  for  what  you  wish  and  do  not  see. 

You  are  no  doubt  familiar  with  Article  II  of  the  Constitution 
of  this  Association,  which  reads : 

This  Anoeiatioii  ia  formed  to  eultivate  the  science  of  jurispradence,  to 
promote  reform  in  the  law,  to  facilitate  the  administration  of  justice,  to 
elevate  the  standard  of  integrity,  honor  and  courtesy  in  the  legal  profession, 
to  encourage  a  thorough  and  liberal  education,  and  to  cherish  a  spirit  of 
brotherhood  among  the  members  thereof. 

Our  people  hope  to  be  able  to  assist  you  in  accomplishing,  in 
some  small  degree  at  least,  the  last  mentioned  object  in  said  ar- 
ticle, for  we  pride  ourselves  on  the  spirit  of  brotherhood  and 
fraternity  which  prevails  here. 

Having  thus  officially  and  formally  assured  you  that  you  are 
on  friendly  soil,  with  proper  protection  from  your  enemies, 
strictly  speaking,  my  mission  is  fulfilled,  and  perhaps  I  should 
yield  the  floor  for  further  progress  in  the  regular  order  of  busi- 
ness. I  find,  however,  by  an  examination  of  the  official  reports 
of  this  Association  that  a  few  mild  suggestions  with  reference  to 
the  purposes  and  business  of  the  Association,  coupled  with 
words  of  welcome  have  abundant  precedent,  enough  in  fact  to 
satisfy  the  most  ardent  case  lawyer. 

It  is  said  there  are  about  three  thousand  regularly  admitted 
lawyers  in  the  State  of  Iowa,  and  yet  there  are  only  about  five 
hundred  members  of  this  Association.  The  uncharitable  might 
claim  that  the  two  thousand  five  hundred  cannot  meet  the 
requirements  of  admission  by  obtaining  the  necessary  recom- 
mendation from  a  County  Bar  Association  or  from  three  mem- 
bers of  this  Association  in  good  standing.    Unfortunately  there 


Digitized  by  CjOOQIC 


8  EIGHTESNTH  ANNUAL  MEETING 

are  a  few  men  in  the  State  of  Iowa  who  claim  to  be  lawyersi  who 
perhaps  could  not  gain  admifldon  under  sach  regulations. 
Seriously  speaking  however  it  is  a  reproach  upon  the  profession 
that  only  fifteen  i>er  cent  maintains  a  membership  in  the  Iowa 
State  Bar  Association. 

It  surely  cannot  be  contended  by  anyone  that  such  an  asso- 
ciation is  not  needed.  The  time  has  been  when  the  profession, 
as  such,  commanded  the  unqualified  reflect  of  the  business 
and  social  world,  but  in  these  latter  days  of  hysterical  unrest, 
suspicion,  criticism,  and  vicious  attack  upon  the  existing  order 
of  things,  it  behooves  the  members  of  the  profession  to  join  their 
hearts  and  hands  in  an  earnest  endorsement  of  the  purposes  of 
this  Association  with  the  hope  that  they  may  materially  assist 
in  protecting  the  constitutions  and  statutes,  which  are  the  out- 
growth of  the  wisdom  and  experience  of  the  ages,  from  un- 
warranted and  hasty  assaults,  and  exert  a  wholesome,  patriotic 
and  beneficial  influence  in  all  matters  pertaining  to  the  welfare 
of  the  whole  people. 

A  few  days  ago  in  a  conversation  relative  to  the  judicial  recall 
and  recall  of  judicial  decisions,  a  prominent  manufacturer  de- 
liberately and  vehemently  stated  he  favored  both  recalls  because 
the  time  had  come  when  the  people  must  protect  themselves 
against  '^the  damn  lawyers  of  the  country".  Further  discussion 
of  the  subject  developed  the  fact  that  while  the  speaker  had  been 
eminently  successful  in  his  business  and  seemed  fairly  well  in- 
formed on  some  subjects,  his  opinions  in  reference  to  the  recall 
were  based  entirely  upon  ignorance  and  misconception.  His 
authority  for  the  faith  within  him,  was  an  inflammable  magazine 
article  concerning  the  alleged  misconduct  of  a  single  judge.  He 
was  in  blissful  ignorance  of  the  underlying  principles  of  our 
Government  and  of  the  wisely  constituted  checks  and  balances, 
which  have  so  admirably  saved  the  structure  during  all  the  stress 
and  storm  of  the  years.  Like  many  another  honest  and  well- 
intentioned  man,  what  he  needed  most  was  light. 

Every  age  has  its  mountain  peaks  of  intelligence.  Few  men 
are  endowed  as  were  Marshall  and  Taney,  yet  years  of  earnest 
preparatory  study,  supplemented  by  more  years  of  research  and 
practical  application  have  given  the  average  members  of  the 
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prof  earion  a  vast  insight  and  grasp  of  all  questions  pertaining  to 
gOTemment.  Surely  it  must  be  admitted  that  no  man  or  set  of 
men  are  better  prepared  to  make  a  proper  study  of  such  ques- 
tions and  give  an  explanation  of  them  which  may  be  understood 
by  ally  so  well  as  the  members  of  the  legal  profession. 

To  live  comfortably  and  happily,  enjoying  the  privileges  of  a 
stable  goyemment  and  the  rewards  of  a  prosperous  business  or 
profession  should  not  be  the  sole  aim  of  any  patriotic  citizen. 
Every  man  owes  much  to  the  community  in  which  he  lives,  and 
in  proportion  to  his  knowledge  and  strength.  Upon  such  a  basis 
the  three  thousand  lawyers  of  the  State  of  Iowa  should  be  closely 
united  in  a  great  organization  formed  and  maintained  for  the 
purposes,  among  others,  of  creating  a  healthy  public  sentiment 
in  reference  to  the  various  questions  peculiar  to  the  profession, 
and  about  which  it  is  best  advised,  and  to  give  proper  shape  to 
progress  and  reristance  to  mere  unfounded  impatience  and  dis- 
content One  of  its  chief  aims  should  be  to  purge  the  profession 
of  the  blackmailer  and  crook  whose  improi>er  conduct  is  per- 
mitted, for  lack  of  discrimination,  to  cast  suspicion  and  reflection 
upon  the  vast  army  of  industrious,  earnest,  honest,  and  patriotic 
members  of  the  profession. 

If  perchance,  in  a  rare  occasion,  the  apx>ointive  power  or  the 
electorate  should  elevate  an  unfit  man  to  judicial  distinction,  a 
thoroughly  organized,  active  and  fearless  Bar  Association  should 
be  the  first  to  carefully  and  thoroughly  investigate  all  charges 
publicly  made  and  upon  such  investigation  take  such  steps  as 
the  occasion  required,  to  the  end  that  only  men  of  honest  capa- 
bility and  integrity  shall  fill  judicial  positions  and  the  great 
active  profession,  as  well  as  that  noble  band  of  self-sacrificing 
men  who  grace  the  bench  of  this  country,  might  be  protected 
from  the  insinuations  and  slurs  now  being  cast  upon  them  by  the 
impetuous  and  misinformed,  because  of  the  misconduct  of  a  few 
isolated  judges.  The  Bar  Association  should  earnestly  strive  to 
iniiiutain  the  highest  possible  standard  of  integrity  for  bench 
and  bar,  and  then  it  should  protect  itself  and  its  mighty  member- 
ship from  all  unfounded  and  scurrilous  attacks  by  whomsoever 
made. 

We  are  making  history  rapidly  in  these  da3rs.    It  has  been 
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said  that  ''so  eai^  is  the  transition  from  peace  and  order  to 
uprising  and  revolution,  so  thoughtless  are  the  most  of  us  until 
the  torch  bums  or  the  knife  drops,  that  when  governments  fall 
or  governments  change,  they  seem  almost  to  come  and  go  by 
magic."  The  American  people  have  never  yet  failed  to  meet 
every  emergency.  There  is  every  foundation  for  the  belief  that 
when  fully  informed  and  properly  aroused  to  a  sense  of  duty, 
they  will  continue  in  the  future  as  they  have  in  the  past  to 
patriotically  solve  every  issue  that  may  arise,  but  a  great  re- 
sponsibility rests  to-day  ui>on  the  legal  profession  of  this  country 
to  see  to  it  that  the  people  are  properly  informed  and  patriot- 
ically advised  upon  all  those  important  subjects  which  come  pe- 
culiarly within  the  knowledge  of  the  legal  profession. 

We  have,  as  it  were,  a  great  unseen,  intangible  client,  to  whom 
we  owe  a  great  service,  and  whose  interests  committed  to  our 
charge  are  most  vital — a  client  whose  business  is  apt  to  be  post- 
poned  and  overlooked  because  his  calls  are  infrequent  and  his 
demands  are  seldom  heard,  yet  whose  business  when  earnestly 
and  properly  attended  to,  brings  an  invisible  retainer  and  fee, 
producing  more  satisfaction  and  happiness  than  the  drafts  and 
coin  of  ordinary  business,  much  as  they  are  to  be  desired.  The 
satisfaction  and  consciousness  of  a  solemn  duty  honestly  per- 
formed, of  exerting  a  mighty  influence  in  molding  the  policies 
of  our  day  and  age,  and  shaping  the  destiny  of  the  future,  should 
be  and  is  to  every  loyal,  highminded  lawyer,  adequate  and  satis- 
factory compensation  for  all  services  rendered  in  the  further- 
ance of  the  public  welfare. 

It  may  be  said  in  answer  that  a  large  percentage  of  the  legis- 
lating bodies  of  this  land  is  composed  of  lawyers,  and  that  there- 
fore the  injQuence  of  the  profession  is  already  abundantly  exer- 
cised. Unfortunately  the  lawyer,  as  a  trained,  loyal,  patriotic  and 
highminded  citizen,  and  the  lawyer  seeking,  or  seeking  to  retain, 
public  office,  are  often  like  the  famous  Doctor  Jekyll  and  Mr. 
Hyde.  It  can  perhaps  be  safely  said  that  one  of  the  greatest  men- 
aces of  the  age  arises  from  the  stultification  of  honest  individual 
opinion  for  the  purpose  of  trimming  sails  to  the  ever  changing 
breezes  of  public  sentiment,  whether  informed  or  misinformed, 
patriotic  or  selfish,  honest  or  corrupt.    It  should  be  the  patriotic 
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mission  of  the  lawyers  to  aid  in  molding  public  sentiment  rather 
than  flying  political  kites  with  weather-vane  pennants  attached, 
to  discover  perchance  which  way  the  wind  blows. 

When  it  is  proposed  to  threaten  the  courts  with  extinction  and 
their  members  with  punishment  when  they  follow  their  honest 
convictions  as  trained  lawyers  simply  because  they  uphold  an 
unpopular  law  enacted  by  the  constituted  authorities,  surely  the 
time  has  come  when  the  patriotic  members  of  the  legal  profession 
should  at  least  be  willing  to  agree,  to  ''view  with  alarm".  The 
cry  of  the  demagogue  that  we  fear  to  trust  the  people  is  not 
sufficient  answer.  The  American  people  are  to  be  trusted  upon 
all  occasions  provided  they  can  be  given  all  the  facts  and  will 
take  the  time  and  opportunity  to  properly  and  thoroughly  in- 
form themselves  upon  the  question  at  issue.  One  of  the  great 
troubles  with  the  average  lawyer,  is,  he  believes  himself  an  em- 
bryonic statesman,  sure  to  grow  and  expand  into  great  glory 
when  fully  understood.  He  fears,  because  of  that  lurking  am- 
bition, to  give  honest  expression  to  his  opinions  upon  many 
questions  concerning  which  he  is  best  informed. 

Necessarily  the  members  of  the  bar  of  this  State,  as  well  as 
the  members  of  the  bar  of  any  other  State,  will  disagree  about 
many  questions  of  public  importance  involving  special  legal 
learning,  but  experience  and  observation  gives  abundant  foun- 
dation for  the  belief  that  a  thorough  discussion  by  the  bar  of  this 
or  any  other  State  of  any  such  question  would  result  in  an  ex- 
pression of  opinion  weU  worthy  the  sober  consideration  of  the 
people  at  large.  Every  thoughtful  man  believes  in  progress 
whether  industrial  or  in  politics,  but  as  liberty  does  not  mean 
license,  so  progress  does  not  mean  revolution. 

Only  throngli  respect  for  the  teachings  of  experience  and  through  loy- 
alty to  due  procesB  of  law  can  govemment  of  the  people,  by  the  people,  for 
the  people  continue  upon  the  earth. 

The  lawyers  of  this  country  owe  the  cause  of  liberty  and  popular 
govemment  a  great  duty,  and  their  influence  can  be  best  exerted 
by.proi>er  union  and  cooperation. 

We  owe  it  to  ourselves  and  the  great  profession  to  which  we 
belong  and  which  we  love,  to  protect  it  and  its  high  ideals  from 
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within  and  from  without.  We  owe  it  to  the  Goyenunent  under 
which  we  live  and  prosper,  for  our  own  sakes  and  for  the  sake  of 
posterity,  for  the  greatest  good  of  the  greatest  number  in  the 
years  to  come,  to  apply  ourselves  patriotically  and  diligently  to 
the  proper  solution  of  all  great  questions  and  particularly  those 
concerning   which  of  necessity  we  must  be  specially  informed. 

With  the  hope  and  belief  that  every  action  of  this  convention 
will  be  attuned  to  some  such  high  ideal,  I  again  bid  you  a  hearty 
welcome  to  our  midst. 

The  PBEsmsNT:  The  next  number  this  morning  is  the  re- 
sponse to  the  address  of  welcome,  by  Senator  John  Hammill,  of 
Britt. 

Response  to  Address  of  Welcome 

Senator  Hammill  :  Mr.  President  and  Members  of  the  State 
Bar  Association:  I  believe  it  was  Josh  Billings  who  said  he  could 
make  an  impromptu  speech  if  he  was  given  a  week  in  which  to 
make  proparation  for  the  speech.  I  might  be  able  to  do  that 
myself  if  I  had  been  given  an  opportunity  to  make  proparation. 
I  cannot  complain  but  what  I  had  sufficient  time,  but  I  am  sup- 
posed to  respond  to  the  address  of  welcome  by  the  man  who 
just  proceded  me  when  I  had  no  opportunity  to  see  bis  speech, 
or  what  was  wrapped  up  in  his  mind. 

Nevertheless,  we  aro  glad  of  the  opportunity  of  being  at  Cedar 
Rapids.  In  behalf  of  the  Iowa  State  Bar  Association,  I  desiro 
to  express  to  Mr.  Orimm  and  the  members  of  the  bar  of  Cedar 
Rapids  our  gratefulness  to  them  for  these  kind  words  of  wel- 
come. We  aro  grateful  not  only  to  the  bar,  but  to  the  citizens  of 
Cedar  Rapids  for  the  welcome  which  they  have  given  us.  Only 
a  short  time  ago  I  was  present  in  your  city  at  the  State  Con- 
vention, and  the  welcome  which  you  accorded  the  delegates  at 
that  time,  was  an  assurance  that  our  welcome  at  this  time  would 
be  pleasing  and  profitable.  At  that  time  your  citizens  wero 
around  with  their  automobiles  taking,  the  various  delegates  out 
to  see  your  beautiful  city,  and  I  note  the  invitation  you  have 
extended  to  the  members  of  the  bar  at  this  time  which  indicates 
that  you  will  again  take  the  members  of  the  bar  out  over  your 
beautiful  city.    One  need  only  to  travel  over  your  city  to  be 
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impreflsed  with  your  beautiful  homes,  splendid  schools  and  mag- 
nificent churches  and  good  business  buildings,  and  one  is  soon 
oonvinced  that  you  have  one  of  the  most  progressive  cities  in  the 
State,  and  I  can  assure  you  that  we  are  glad  to  be  with  you  on  thia 
occasion. 

We  have  assembled  here  for  various  purposes;  we  have  as- 
sembled to  discuss  matters  of  importance  to  the  lawyers  and 
judicial  afEairs  of  the  State,  and  it  is  highly  important  that  we 
be  cautious  and  careful  in  our  deliberations.  This  fact  was 
never  more  forcibly  brought  home  to  me  than  in  my  experience 
in  the  Senate.  No  recommendation  was  given  more  weight  by 
the  Judicial  Committee  than  the  recommendations  of  the  State 
Bar  Association.  This  fact  convinced  me  that  the  members  of 
this  Association  should  consider  all  questions  and  problems  be- 
fore them  and  weigh  them  carefully  and  reach  conclusions  which 
are  just  and  right,  in  order  that  the  confidence  which  the  people 
of  the  State  and  the  members  of  the  Legislature  have  in  our 
judgment  should  not  be  betrayed,  and  in  no  better  way  can  this 
be  done  than  by  a  frank  and  open  discussion  of  these  problems 
at  this  time.  The  more  we  discuss  them,  the  better  we  will 
understand  them,  and  in  a  better  position  we  will  be  to  advance 
the  profession  of  the  law  and  the  judiciary. 

True,  at  this  time  much  criticism  is  being  offered  of  judges 
and  decisions.  I  think  a  great  deal  of  it  is  unfounded.  Perhaps 
here  and  there,  there  may  be  some  criticism  urged  against  some 
particular  judge,  but  I  believe,  taking  the  judges  as  a  whole, 
there  are  no  higher  class  of  men  holding  any  position  anywhere 
than  the  judges  we  have.  Sometimes  when  the  lawyer  is  not 
aaccessful  he  feels  that  the  decision  of  the  judge  which  has  been 
adverse  to  him  is  wrong  and  that  he  ought  to  have  won  his  case. 
Buty  as  he  goes  on  and  makes  further  study,  and  gets  away  from 
the  prejudice  that  perhaps  was  created  on  account  of  the  interest 
he  had  in  his  client,  and  takes  the  case  to  the  Supreme  Ciourt, 
and  there  it  is  adverse  to  him,  he  usually  finds  the  decision  is 

I  do  not  believe  in  this  agitation  now  being  made  against  the 
judges.  We  find  men,  as  was  stated  by  the  gentleman  who  ex- 
tended you  your  welcome  here,  who  make  criticism  of  judges 
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and  decisions.  Some  of  it  is  coming  from  men  of  wealth ;  men 
whose  property  rights  and  personal  liberties  have  been  protected 
in  the  courts,  and  they  are  criticising  the  courts  without  any  just 
foundation  for  their  criticisms,  and  the  principal  reason  for  their 
criticism  is,  a  lack  of  knowledge  of  judicial  decisions  and  the 
administration  of  our  law.  These  men  criticise  the  courts  be- 
cause some  particular  decision  has  been  against  them.  No  doubt 
if  a  proper  analysis  could  be  made  of  that  particular  decision,  it 
would  be  found  to  be  right  and  that  the  individual,  in  his  opinion, 
was  wrong.  We  sometimes  find  lawyers,  and  occasionally  a 
judge,  criticising,  the  courts  and  the  administration  of  justice, 
and  they  are  not  doing  it  so  much  because  they  think  the  de- 
cision is  bad,  but  because  of  their  desire  to  cater  to  public  clamor 
for  some  advancement  along  some  line  and  not  for  the  good  of 
the  judiciary  or  the  public  generally.  I  hope  the  time  may  never 
come  when  our  judiciary  will  be  in  the  hands  of  the  ordinary 
office  seeker.  Suppose  you  would  apply  the  rule  of  the  recall  to 
some  of  the  judges  who  are  called  upon  to  enforce  the  liquor 
laws  in  some  of  our  counties,  what  would  happen  to  them  f  There 
is  no  question  in  my  mind  but  that  some  of  them  would  be  re- 
called, yet  every  one  of  us  would  have  to  admit  it  was  their  duty 
to  enforce  the  law. 

I  must  not  in  this  response  to  this  welcome  assume  to  advise 
you,  for  others  more  fitted  than  I  have  been  assigned  that  duty. 
In  conclusion,  let  me  assure  you,  we  appreciate  your  words  of 
welcome  and  your  hospitality  and  we  will  try  to  so  conduct  our- 
selves that  when  we  leave  your  city  your  good  opinion  of  us  will 
be  continued,  and  that  we  will  stand  as  high  at  the  close  of  the 
session  in  your  admiration  as  we  did  in  the  beginning.  I  thank 
you. 

The  PREsmENT :  I  am  pleased  to  see  so  many  members  of  the 
Iowa  Bar  present  at  our  opening  session  this  morning.  The  ses- 
sion bids  fair  to  be  a  very  successful  one,  and  the  attendance,  I 
am  satisfied,  will  be  quite  large,  as  I  know  a  considerable  number 
who  will  arrive  on  the  trains  later  in  the  day. 

Before  proceeding  with  the  regular  business  of  the  Association, 
I  think  a  few  announcements  should  be  made.    The  Honorable 
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William  Renwick  Biddell,  Justice  of  the  King's  Bench  Division, 
High  Court  of  Justice  for  Ontario,  will  deliver  the  Annual  Ad- 
dress to-morrow.  It  is  my  understanding  that  he  will  arrive  here 
this  afternoon  about  3 :20,  and  with  your  permission,  I  will  ap- 
point Chief  Justice  Emlin  McClain,  Honorable  J.  L.  Carney,  of 
Marshalltown,  and  Honorable  Carl  F.  Kuehnle,  of  Denison,  as  a 
committee  to  meet  the  Justice  and  escort  him  to  the  hotel  and 
later  to  this  meeting. 

The  banquet  will  be  given  to-night,  at  the  Montrose  Hotel,  at 
7  o'clock.  I  wish  to  say,  because  the  Local  Committee  cannot 
with  becoming  modesty  say  it,  that  that  committee  is  going  to 
give  you  about  a  three  dollar  banquet  for  $1.50,  and  the  local 
bar  are  bearing  a  very  considerable  part  of  the  expense.  We 
have  a  splendid  program,  both  of  addresses  and  music,  and  I  am 
sore  every  one  of  you  will  be  charmed  and  delighted,  and  that 
you  will  treasure  this  evening  in  your  memory  for  years  to  come. 

I  will  ask  the  Chairman  of  the  Local  Committee,  to  make  such 
announcements  as  he  cares  to  at  this  time. 

Mb.  Chas.  B.  Suthebland  :  It  has  been  planned  to  have  a 
sufficient  number  of  automobiles  at  the  Montrose  Hotel  at  4 
o'clock,  and  we  hope  to  be  able  to  accommodate  every  member 
of  the  Bar  Association  and  take  you  a  ride  around  the  city, 
which  will  last  for  an  hour,  perhaps,  and  then  we  will  go  to  the 
Country  Club,  where  there  will  be  an  informal  reception  from 
5:30  to  6:30,  after  which  time  it  is  planned  to  return  to  the 
Montrose  Hotel  for  the  banquet  i^t  7  o'clock. 

The  President:  The  first  order  of  business  is  the  report  of 
the  Committee  on  Membership,  by  Mr.  Albert  T.  Cooper,  of 
Cedar  Bapids.  Mr.  Cooper  has  given  a  good  deal  of  time  and 
attention  to  this  work  and  he  is  to  be  commended  for  the  able 
maimer  in  which  he  has  discharged  his  duties. 

Bepobt  of  the  Committeb  on  Membership 

To  the  Iowa  State  Bar  Association: 

Tour  Committee  on  Membership  beg  leave  to  report  that  they 
have  received  written  applications  in  due  form  from  the  follow- 
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ing  lawyers,  who  are  hereby  reoommended  for  memberBhip  in  the 
Aasociatioii : 


H.  J.  ICanier, 
Joik  IL  Dt^ 
H.  W.  HnU, 
8.  A.  Jenaea, 
E.  A.  Johnaon, 

B.  K  Leaeh, 
Henry  Biekel, 
Jamet  8.  DeweU, 
Matt  J.  HIto, 

C.  E.  Wheder, 
Bobert  B.  MeBeth, 
C.  B.  Bobbins, 

A.  H.  Bargenti 
Jno.  D.  Btewart, 
Jno.  IL  Bednumd, 
C.  &  Smith, 
John  N.  Hnghee, 
Vrands  A.  Heald, 
O.  F.  Bnieth, 
Wm.  Chamberlain, 
Wm.  O.  dark, 
Viaeel  Diahoa, 

A.  T.  Cooper, 
L.  D.  Dennif, 
E.  W.  Oiiflth, 
J.  W.  Jamison, 
Jas.  J.  Lenihan, 
L  N.  TUekinger, 
Hugh  H.  Sbepaid, 
L.  A.Hm, 
Monlton  HaikneH, 
Wibner  W.  White, 
Geo.  T.  Lyon, 
George  C.  Hoorer, 
noyd  Donglaa, 

B.  O.  Clark, 
Chaa.  C.  Browning, 
W.  N.  Treiflhte, 
L  H.  Mattox, 
Frank  T.  Dayia, 
P.  W.  TonrteDot, 

C.  L.  Taylor, 


Hontesoma. 
SweaCity. 
Madrid. 
Fdroat  City. 
Lisbon. 
Independenee. 
Cedar  Bapids. 
Missouri  Valley. 
Cedar  Bapids. 
Cedar  Bapids. 
Keosanana. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bi^ids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
ConneU  Blnif  s. 

aty. 

City. 


Iowa  FsDs. 
Dnhnqne. 
West  Braaeh. 
Fort  Dodge. 
SeraatOB. 
Coon  Bqpids. 
Tipton. 
Shenandoah. 
Mt  Yemen. 
Cedar  Bapids. 
Cedar  Bapids. 
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!H.  £.  Spangler, 
H.  C.  Bing, 
H.  D.  Porter, 
Wm.  Smyth, 
Chas.  B.  Sutherland, 
Mae  J.  BandaU, 
Fred  W.  Hann, 
S.  M.  Hall, 
Don  Barnes, 
C.  W.  Bingham, 
Wm.  L.  Cron, 
C.  F.  Clark, 

C.  B.  Jones, 
M.  J.  Donnelly, 
B.  A.  Fordyce, 
J.  M.  Grimm, 
E.  C.  Johnson, 
U,  J.  Horan, 
W.  A.  Westf  all, 
Daniel  H.  Fitzpatriek, 
H.  J.  Bryant, 

E.  B.  Baskerville, 

E.  B.  Stiles, 

W.  G.  W.  Geiger, 
Henry  Peterson, 
L  J.  MeDoffie, 
Frank  B.  (Hynor, 
Bnssell  A.  Marks, 
H.  W.  Pitkin, 
Edwin  J.  Stason, 
Ghanncey  L.  Joy, 
John  F.  Joseph, 

F.  H.  Sehmidt, 
B.  H.  Brown, 
H.  W.  Broekney, 
Geo.  G.  Yeoman, 
W.  L.  Harding, 
Carl  B.  Jones, 
Jaeob  F.  Kass, 

D.  H.  Snllivan, 
J.  W.  Kindig, 

E.  B.  O'Brien, 

F.  O.  Ellison, 
William  P.  Bair, 
W.  L.  Barker, 


Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Cedar  Bapids. 
Mnscatine. 
Mason  City* 
Mason  City. 
Mason  City. 
Eldora. 
Manchester. 
Tipton. 
Coundl  Bluffs 
Le  Mars. 
Le  Mars. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Sioux  City. 
Oelwein. 
Anamoea. 
Des  Moines. 
Cresco. 
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B.  F.  Ganimiiigiiy 
T.  G.  Fee, 

J.  IL  WUeoB, 
D.  B.  Bozi^, 
M.  P.  Smith, 
G.  B.  Jenninipi, 
T.  8.  Sterene, 
D.  F.  Stoek, 
Wm.  DeniiiB, 

C.  J.  Geah, 

G.  A.  Kenderdine, 
Eardli^  Bell,  Jr., 
Wirt  P.  Hojde, 
B07  A.  Cook, 
&  W.  Brookhart, 
Carl  H.  Mather, 
W.  H.  Hurley, 
Herbert  8.  Martin, 
W.  G.  8ear8, 
O.  D.  Niekle, 
Robert  B.  Pike, 
F.  L.  Ferris, 
W.  y.  8tenteville, 
Balph  A.  Oliver, 
O.  T.  Nagl0tad, 
Homer  B.  Garter, 
Geo.  W.  Finch, 

D.  G.  MuUan, 
Thos.  P.  Gleaiy, 

C.  N.  Jepeon, 
Edmund  Pendleton, 

D.  C.  Browning, 
A  G.  Hess, 

J.  8.  McEuemejTy 
Harry  Wifuat, 
Charles  Pergler, 

F.  L.  Meeker, 

G.  A.  Mote, 

B.  W.  8mith, 
Claude  B.  Porter, 

C.  O.  Bolingi 
M.  H.  Kepler, 
F.  L.  -Anderson, 
H.  C.  ChappeU, 
T.  A.  Lane, 


MaTshantown. 

Centerville. 

CenterviUe. 

Oxford  Junction. 

Cedar  Bapids. 

Shenandoah. 

Shenandoah. 

Ottnmwa. 

Marion. 

Anamosa. 

Iowa  City. 

Wellman. 

Waterloo. 

Independence. 

Washington. 

Tipton. 

Wapello. 

Le  Mars. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City, 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Sioux  City. 

Fairfield. 

Perry. 

Creeco. 

Marshalltown. 

Marshalltown. 

CenterviUe. 

Centerville. 

Tipton. 

Northwood. 

Marion. 

Independence. 

Victor. 
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D.  B.  Yorifl, 

Marion. 

J.  F.  Conn, 

Hartley. 

Fnak  Talbott, 

BrooUjn. 

£.  J.  Harmeier, 

Washington. 

Wm.  TheophiluB, 

Davenport. 

S.  W.  Livingston, 

Washington. 

A.  W.  Piaher, 

Walker. 

Hugh  MoBsman, 

Vinton. 

B.  E.  Bheinhart, 

Anamosa. 

J.  W.  McGrath, 

Eagle  Grove. 

J.  H.  Allen, 

Pocahontas. 

Last  year  there  were  forty-two  applications  presented  to  the 
State  Bar  Association,  and  this  year  your  committee  has  the 
pleasure  of  stating  that  the  number  has  reached  one  hundred 
and  forty-three,  which  substantial  increase  is  doubtless  due  to  the 
manner  and  method  of  the  canvass  for  names  and  not  to  the 
extra  exertion  of  the  committee. 

When  your  committee  was  appointed  it  made  a  careful  survey 
of  the  situation  and  when  it  discovered  that  there  were  over 
three  thousand  members  of  the  bar  in  the  State,  of  whom  only 
five  hundred  and  eighty-six  were  members  of  the  State  Bar  Asso- 
ciation, it  looked  to  the  committee  as  if  that  ought  not  to  prevail 
and  that  as  long  as  it  did  it  would  argue  that  there  was  either 
something  wrong  with  the  Membership  Committee,  or  with  the 
two  thousand  five  hundred  lawyers  not  in  the  Association,  or 
with  the  Association.  Your  committee  therefore  undertook  to 
devise  a  plan  which  would  exonerate  the  Membership  Committee 
of  all  blame  for  this  unfortunate  condition  and  adopted  the  plan 
of  having  each  county  personally  canvassed  by  an  active  home 
committee.-  It  therefore  divided  the  State  into  eleven  districts 
(commensurate  with  the  Congressional  Districts  of  the  State), 
appointed  a  member  of  the  Membership  Committee  in  each  dis- 
trict, supplied  him  with  blank  applications  and  information  with 
regard  to  the  Association,  and  asked  him  to  appoint  a  committee 
of  three  in  each  of  his  counties  to  personally  solicit  every  lawyer 
in  his  county  not  then  a  member.  Prior  to  making  these  appoint- 
ments your  committee  had  the  Secretary  of  the  State  Bar  Asso- 
ciation mail  to  every  lawyer  in  the  State  a  pamphlet  setting 
forth  the  objects  of  the  Association,  what  it  had  accomplished, 
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what  it  could  and  would  do  in  the  future,  and  asking  them  to  give 
careful  consideration  to  the  committee  who  would  call  upon  them 
in  a  short  time  for  their  application. 

Tour  committee  had  but  little  trouble  in  finding  la¥^er8  in 
each  Congressional  District  who  were  willing  to  take  up  the  work 
of  directing  the  campaign  in  their  respective  districts;  but  some 
of  them  were  extremely  unfortunate  in  securing  men  to  make  the 
personal  canvass  of  the  counties  and  some  of  them  seemed  to 
misunderstand  the  instructions  and  undertook  to  do  the  work 
themselves  by  mail,  which  was  a  serious  blunder  as  we  view  it. 
''Never  do  anything  you  can  get  others  to  do  for  you"  was  the 
slogan  of  your  committee  and  it  often  works  better  than  you 
might  think.  The  personal  solicitation  is  in  our  judgment  much 
more  successful  than  solicitation  by  mail,  and  where  lawyers 
undertook  to  do  the  soliciting  by  mail  the  result  was  comparative 
failure  in  every  instance.  The  absolute  incapacity  for  some  of 
these  men  to  do  this  kind  of  work  was  well  illustrated  by  the 
following  letters  written  to  one  of  the  district  agents : 

One  man  wrote:  ''I  have  been  unable  to  stir  up  any  enthusi- 
asm or  interest  in  the  matter  among  attorneys  here  and  feel  that 
you  will  have  to  give  our  bar  and  the  county  up  as  a  bad  crowd. ' ' 

Another  wrote :  ^ '  We  do  not  know  of  any  members  of  the  bar  of 
this  county  who  are  not  now  members  of  the  State  Bar  Association 
that  would  care  to  become  members.  If  we  should  learn  of  any 
who  would  like  to  become  members,  we  will  at  once  write  you." 

Tour  committee  believes  the  Iowa  State  Bar  Association  ought 
to  have  a  membership  of  two  thousand  or  two  thousand  five 
hundred  and  that  the  present  plan  of  personally  canvassing 
every  county  in  the  State  is  much  more  likely  to  bring  good 
results  than  the  plan  heretofore  used.  But  this  year  the  com- 
mittee was  not  appointed  in  time  to  take  up  the  work  with  oppor- 
tunity to  change  from  bad  to  good  canvassers  and  thus  secure 
first  class  service.  Where  a  thorough  canvass  has  been  made  the 
results  are  excellent.  For  example,  in  Woodbury  County  with 
its  one  hundred  and  fifteen  lawyers,  thirteen  or  eleven  per  cent 
of  whom  were  members  of  the  Association,  thirty-one  applications 
were  obtained,  raising  the  membesrship  in  that  county  to  forty- 
four,  a  gain  of  two  hundred  and  thirty-nine  per  cent    In  that 
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case  the  work  was  taken  up  at  once  and  pushed  to  a  speedy  cout 
elusion  and  the  results  reflected  the  spirit  of  the  campaign. 
Could  your  committee  have  had  more  time  to  enable  it  to  weed 
opt  poor  solicitors  and  secure  the  services  of  such  men  as  caur 
vassed  the  county  of  Woodbury,  the  membership  would  have 
been  .at  least  trebled  by  their  efforts. 

But  enough  about  the  work  of  the  Membership  Committee  and 
something  as  to  what  the  Association  itself  might  do  to  attract 
the  attention  of  a  majority  of  the  lawyers  of  the  State.  Crit- 
icism cam^  without  limit.  Many  said  they  did  not  know  what 
the  Bar  Association  had  accomplished,  others  that  what  little  the 
Association  had  done  in  the  way  of  recommending  legislation 
they  did  not  like,  others  that  the  Association  was  made  up  of 
men  who  had  held  office  or  wanted  to,  etc.  Now  of  course  all 
these  objections  are  extreme,  and  yet  it  seemed  to  your  committee 
that  the  Association  might  do  something  to  interest  every  law- 
yer in  the  State  without  losing  any  of  its  dignity  or  detracting 
from  the  results  of  its  efforts.  Might  not  the  State  Bar  Asso- 
ciation, in  matters  of  law  reform,  treat  with  every  lawyer  in 
the  State  instead  of  the  members  of  the  Bar  Association  onlyt 
Why  should  there  not  be  a  postal  referendum  of  the  lawyers  of 
the  State  in  the  questions  of  law  reform!  Would  it  not  be  ad- 
visable as  a  means  of  getting  the  attention  of  the  lawyers  of  the 
State  and  for  their  influence  with  the  Legislature  in  securing 
the  enactment  into  law  of  the  reforms  recommended  by  the  Asso- 
ciation! And  would  it  not  be  fair  and  reasonable  to  permit 
lawyers, -who  for  one  reason  or  another  are  not  members  of  the 
Bar  Association  to  participate  in  these  matters!  And  may  not 
other  means  be  used  to  enlist  the  interest  of  the  non-members 
of.  the  Association,  so  that  more  might  conclude  that  there  is 
something  being  accomplished  by  the  Association  and  want  to 
take  a  more  active  part  in  itt 

Your  committee  therefore  leaves  with  you  the  suggestion  that 
the  Bar  Association  feature  some  new  plans  to  interest,  if  pos- 
sible, every  lawyer  in  the  State  in  its  work  and  help  your  Member- 
ship Committee  do  its  work,  hoping  that  in  the  course  of  a  ver^ 
few  years  the  figures  may  be  reversed,  and  instead  of  having  five- 
hundred  eighty-six  members  of  the  State  Bar  Association  out 
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of  a  bar  of  over  three  thousand,  we  may  have  twenty-five  hun- 
dred members  and  leave  only  five  hundred  eighty-six  lawyers 
on  the  outside.  Under  such  circumstances  the  annual  dues 
might  be  reduced  to  two  dollars  and  the  work  of  the  eommittee  in 
gathering  statistics  and  learning  about  the  methods  employed  in 
other  States  and  other  countries  might  be  increased,  greatly  to  the 
profit  and  benefit  of  the  lawyers  and  the  people  of  the  State. 

If  your  committee  has  gone  away  beyond  its  purview  and 
stepped  on  the  toes  of  any  other  committee,  we  hereby  beg  par- 
don and  assure  you  that  it  was  not  our  intention  to  trespasB 
on  the  territory  of  any  other. 

Respectfully  submitted, 

A.  H.  HOLLINQSWORTH,  Kcokuk, 

W.  J.  McDonald,  Iowa  Cily, 

E.  H.  McCoy,  Waterloo, 

A.  L.  Rule,  Mason  City, 

J.  A.  Devftt,  Oskaloosa, 

Fbank  S.  Dunshee,  Des  Moines, 

O.  B.  Jennings,  Shenandoah, 

Thos.  O.  McCabty,  Emmetsburg, 

Frederick  H.  Schmidt,  Sioux  City, 

A.  T.  Cooper,  Cedar  Rapids,  Chairman. 

Upon  motion  duly  made  the  report  of  the  Committee  on  Mem- 
bership was  received  and  placed  on  file. 

The  PREsmsNT :  On  behalf  of  the  Association  as  well  as  my- 
self, I  desire  to  thank  the  chairman  of  the  Committee  on  Mem- 
])ership  for  the  manner  in  which  he  has  discharged  the  arduous 
duties  of  his  particular  work. 

.   The  next  in  order  upon  our  program  is  the  Report  of  the 
Treasurer,  Mr.  BVank  T.  Nash,  of  Oskaloosa. 

Treasurer's  Report,  From  August  5,  1911,  to  June  27,  1912 


^eeeived  of  f  onner  Treasurer $1187.00 

Membership  fees  , .      .  0.00 

Annual  dues ^31.00 


rrotal  EeeeiptB $1^4.00 
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DI8BUKSKMSNT8 

CluiB.    M.   Duteher,   on   salary    (Order   No.    2,    Former 

Pweident)     $  107.75 

CitiBen   Printing   House,   for  printing,   1910-11    (Order 

No.  1)   16.35 

J.    P.    Blaise,    stenographer,    reporting    proeeedings    of 

1911   meeting   and   making   transeript   thereof 

(Order  No.  2)   71.52 

Beeehler  Insurance  Ageney,  premium  surety  bond   for 

Treasurer  (Order  No.  3)  5.00 

EeoncHuy  Advertising  Company,  for  printing  and  binding 

proceedings  of  1911  (Order  No.  4)    472.83 

H.  C.  Horaek,  Secretary,  for  postage,  stenographic  work 

and  supplies  (Order  No.  5)    26.10 

C.  G.  Saunders,  for  expenses,  postage,  etc.  (Order  No.  6)       20.91 

Citixen  Printing  Company,  to  printing  (Order  No.  7) 26.25 

Economy  Advertising  Company,  printing  proceedings  of 

early  Iowa  Bar  Association  (Order  No.  8) 398.20 

Economy   Advertising   Company,   printing  and  supplies 

(Order  No.   9)    58.60 

H.  C.  Horaek,  Secretary,  postage  on  Early  Proceedings, 

expenses  and  supplies  (Order  No.  10)   103.05 ' 

IJ.  S.  Express  Company,  for  express  charges  for  sending 

out  proceedings   (Order  No.  11)    >  61.98 

Frank  T.  Nash,  Treasurer,  postage,  supplies,  etc.  (Order 

No.  12)   20.05 

Total  disbursements   $1388.09 

Balance  on  hand  585.91 

Total    $1974.00 

Respectfully  sabmitted, 

Frank  T.  Nash,  Treasurer. 

Upon  motion  duly  made  the  report  of  the  Treasurer  waa  re- 
ceived and  placed  on  file. 

The  PBEsmENT :  I  desire  to  say  in  reference  to  the  Treasurer's 
rei>orty  that  we  have  had  this  year  two  special  items  of  expense, 
one  an  enlarged  item,  and  the  other  a  new  item  entirely.  It  was 
deemed  advisable  by  the  Secretary  and  your  President  to  have 
ihe  reports  that  were  sent  to  the  members,  bound  in  a  little  better' 
form.    We  believed  the  Association  had  reached  the  place  where* 
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it  could  afford  to  have  the  copies  bound  in  cloth,  and  it  was  ac- 
cordingly done.  We  thought  that  would  meet  with  the  full 
approval  of  the  Association.  It  renders  the  book  more  con- 
venient and  enables  one  to  put  it  on  the  library  shelf  without 
the  additional  expense  of  binding.  We  hope  the  membership 
is  pleased  with  the  result. 

At  the  last  meeting  of  this  Association  a  committee  was  ap- 
pointed for  the  purpose  of  reprinting  the  proceedings  of  the  old 
Association  which  existed  for  a  number  of  years  and  then  ceased 
to  meet  for  som^  time.  Many  of  these  papers  were  of  great 
value.  They  were  given  by  men  who  had  distinguished  them- 
selves in  the  State  and  Nation  by  reason  of  their  service  at  the 
bar  and  on  the  bench,  and  as  only  a  few  copies  of  the  reports 
of  these  meetings  were  in  existence,  it  was  thought,  in  order  that 
the  legal  history  of  the  State  might  be  preserved,  that  a  reprint 
should  be  made  and  put  in  the  hands  of  the  membership.  That 
expense  has  aggregated  roughly  about  $450.  The  committee  was 
given  power  to  act  for  the  term  of  its  appointment,  and  the 
volume  has  been  issued  and  placed  in  the  h€mds  of  the  members. 
There  is  one  question  in  connection  with  that  which  ought  to  be 
considered  by  this  Association.  The  plates  have  not  yet  been 
destroyed,  and  I  presume  some  additional  volumes  could  be  se- 
cured, if  necessary.  The  supply  remaining,  I  think,  is  not  large, 
and  it  is  a  question  whether  there  ought  not  to  be  some  more 
volumes  printed,  so  that  they  may  be  had  by  the  members  of 
the  bar  in  years  to  come,  and  also  by  the  public  libraries,  and 
colleges  over  the  country.  I  have  become  convinced  in  the  last 
few  years,  that  one  of  the  great  mistakes  in  the  Nation  was  that 
proceedings  of  this  character  were  not  preserved.  In  the  last 
three  or  four  years  I  have  interested  myself  in  seeing  that  pub- 
lications of  this  character  might  be  placed  in  the  libraries  of  the 
country.  After  this  volume  was  prepared,  I  instructed  the  Sec- 
retary to  send  a  copy  to  every  State  law  library  in  the  United 
States.  I  think  copies  should  be  placed  in  many  of  our  public 
libraries.  So  far  as  we  have  any  reason  to  expect,  these  libraries 
will  exist  for  centuries,  and  these  reports  should  be  preserved, 
there  as  a  part  of  our  history.  The  matter  of  additional  copies 
is  in  the  hands  of  the  Association.    I  do  not  know  what  the  ex- 
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pense  would  be.    I  am  satisfied  it  will  be  less  than  the  original 
one  thousand  volumes. 

The  next  in  order,  will  be  the  report  of  the  Committee  on  Legal 
EduciEttion  and  Admission  to  the  Bar,  by  Justice  Scott  M.  Ladd 
of  Des  Moines. 

Justice  Ladd:  The  committee  has  not  met  yet,  but  we  have 
informally  talked  the  matter  over  and  have  concluded  that  no 
reconunendation  should  be  made  at  this  time.  There  is  no  de- 
mand for  any  change  in  the  law,  and  those  who  are  educating 
the  young  men  for  admission  to  the  bar  are  performing  their 
duties  satisfactorily.    So  that  we  make  no  recpmmendation. 

The  PREsmENT :  The  next  in  order  is  the  report  of  the  Com- 
mittee on  Legal  Biography,  by  Mr.  C.  J.  Wilson,  of  Washington. 

Report  of  CoMMrrrEE  on  Leqal  Bioqbaphy 

Tour  Committee  on  Legal  Biography  presents  herewith  the 
biographies  of  the  brothers  who  died  between  June  1,  1911,  and 
May  10, 1912,  and  are  pleased  to  state  that  the  number  of  deaths 
for  the  year  ending  May  10th,  is  few  as  compared  with  other 
years. 

The  committee  wishes  to  express  its  thanks  to  the  Clerks  of 
the  District  Courts  of  the  several  counties  for  the  courteous  and 
prompt  replies  to  its  correspondence ;  they  have  almost  without 
exception  replied  promptly  to  inquiries  by  filling  out  the  blanks 
sent  them  or  by  notifying  the  committee  that  there  were  no 
deaths  to  report. 

The  report  submitted  is  far  from  satisfactory,  from  the  fact 
that  in  a  majority  of  instances  the  deceased  were  personally  un- 
known to  the  committee,  and  the  data  in  our  possession  was  too 
meagre  to  give  as  complete  a  sketch  as  the  subject  undoubtedly 
is  entitled  to.  We  suggest  that  hereafter,  as  occasion  may  arise, 
members  of  the  local  bar  supply  the  committee  with  a  sketch  of 
their  deceased  brothers,  at  least  a  statement  of  the  standing  of 
the  deceased  at  the  bar,  as  well  as  any  unusual  attainments  or 
marked  successes  of  his  life.  This  seems  necessary  for  the  reason 
that  their  intimate  knowledge  of  the  subject  preeminently  quali- 
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fies  them  to  give  a  fair  and  eorrect  estimate  of  the  life  and  char- 
acter of  sach  deceased  brother. 

We  wish  to  acknowledge  our  thanks  to  James  C.  Davis^  £<8Q-y 
of  the  Polk  County  Bar,  for  the  very  excellent  sketch  of  Mr. 
Carroll  Wright. 

C.  J.  WniSON, 
W.  B.  hEWj&f 
Committee. 

List  of  Deceased  Iowa  Lawyers,  from  Juke  1,  1911  to 
May  10,  1912 


Name 

Bom 

State 

Died 

8taU 

Brown,  Timothy 

Dec.  27,  1827 

New  York 

April  17, 1911  Colo. 

Brumner,  William 

Mar.  21, 1831 

Scotland 

Aug.  29, 1911 

Iowa 

Coon^,  James 

1852 

Irehind 

Mar.  20,  1911 

Iowa 

Chrisman,  Herring 

Sept.  16, 1823 

Virginia 

Aug.  14,  1911 

Iowa 

Clements,  David  Watherup  July  9, 1846 

Ireland 

Nov.  16,  1910 

Iowa 

Gotten,  W.  A. 

Feb.  2, 1843 

Ohio 

Mar.  12,  1912 

Iowa 

Eaton,  Willard  L. 

Oct.  13, 1848 

Iowa 

June  7,  1911 

Iowa 

Faneher,  George  F. 

1865 

June  19, 1911 

Iowa 

Preeland,  J.  W. 

1840 

Indiana 

April  27,  1912 

Iowa 

Henderson,  John  F. 

June  29, 1826 

Penn. 

May  3,  1911 

Iowa 

Johnson,  Wetter  H. 

July  24, 1837 

New  York 

June  6,  1911 

Iowa 

Moore,  William 

Sept.  29,  1826 

Ohio 

Jan.  29, 1912 

Iowa 

Palmer,  Dennison  D. 

1843 

New  York 

Jan.  9,  1911 

Iowa 

Wright,  Carroll 

Oct.  21,  1864 

Iowa 

Oct.  28, 1911 

Colo. 

Timothy  Brown,  of  Marshall  County.    1827-1911. 

Timothy  Brown  was  bom  December  27th,  1827,  at  Otsego 
County,  New  York,  and  died  at  Denver,  Colorado,  April  18, 
1911.  He  received  an  academic  education  in  Adela  Academy, 
and  studied  law  in  the  office  of  his  uncle  at  Melf  ord,  New  York, 
and  was  admitted  to  the  bar  in  1850  or  1851.  He  immediately 
commenced  the  practice  of  his  profession  at  Toledo,  Tama  Coun- 
ty, Iowa,  afterwards  locating  in  Marshalltown,  Iowa,  where  he 
enjoyed  a  lucrative  general  practice.  About  1875  he  was  attor- 
ney for  the  Iowa  Central  Railroad,  and  for  many  years  Mr. 
Brown  had  a  large  clientage,  and  through  his  whole  professional 
career  wsa  esteemed  as  a  strong,  forceful  lawyer,  and  to  the  end 
enjoyed  the  confidence  and  esteem  of  his  associates. 
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William  Bbumneb,  of  Marshall  County.    1831-1911. 

Mr.  Bmnmer  was  bom  in  Scotland,  March  21,  1831,  and  died 
at  Iowa  City,  Iowa,  Aug^ut  29, 1911.  He  received  his  education 
at  Hampton  Falls  Academy,  Hampton  Falls,  New  York,  studied 
his  profession  in  an  office,  and  was  admitted  to  the  bar  at  Mar- 
shalltown,  Iowa,  in  1857,  where  he  practiced  his  profession  dur- 
ing the  active  period  of  his  life.  He  enjoyed  the  confidence  and 
esteem  of  the  community  in  which  he  Lived,  represented  his 
county  in  the  State  Legislature  of  Iowa,  and  served  as  County 
Surveyor  and  City  Engineer.  Mr.  Brumner  died  at  the  ripe  age 
of  eighty  years. 

Jakes  Coonby,  of  Payette  County.    1852-1911. 

James  Cooney  was  bom  in  Ireland,  sometime  during  the  year 
of  1852,  and  died  at  Oelwein  on  March  20,  1911.  Mr.  Cooney 
practiced  his  profession  at  Arlington,  West  Union,  and  Oelwein. 
He  did  not  specialize  in  his  practice  and  was  at  one  time  County 
Attorney. 

We  have  given  all  the  facts  within  our  knowledge  touching  the 
life  and  character  of  this  man.  The  date  and  place  of  birth,  the 
place  of  his  education,  the  date  and  place  of  his  admission  to  the 
bar,  facts  touching  his  education,  and  his  achievements  are  un- 
known to  us.  The  inadequacy  and  probable  injustice  of  this 
sketch  is  of  no  moment  to  the  subject  of  it,  but  is  a  matter  of 
profound  regret  to  the  committee. 

Herring  Chrisman,  of  Monona  County.    1823-1911. 

Herring  Chrisman  was  bom  September  16,  1823,  in  Rocking- 
ham County,  Virginia;  received  his  education  at  Washington 
College,  Virginia,  studied  law,  and  was  admitted  to  the  bar  at 
Broadway,  Virginia,  in  June,  1844.  He  moved  west  and  for  a 
time  engaged  in  the  practice  of  law  at  Bloomington,  Illinois,  and 
later  at  Mapleton,  Monona  County,  Iowa,  until  within  a  few 
years  of  his  death,  which  occurred  August  14,  1911. 

Realizing  that  only  those  who  knew  him  well  are  competent  to 
give  an  estimate  of  the  life  and  character  of  this  man,  we  quote 
from  the  resolutions  adopted  by  the  Monona  Bar  the  following 
tribute : 


Digitized  by  VjOOQIC 


28  EIGHTEENTH  ANNUAL  MEETING 

Herring  GhriBman  of  Mapleton,  Iowa,  who  at  the  time  of  his  death,  was 
hj  far  the  oldest  attorney  in  the  county  and  one  of  the  oldest  members  of 
the  legal  profession  in  the  State.  Bom  in  Boekingham  Connty,  Virginia, 
September  16th,  1823,  Herring  Ghrisman  outlived  the  biblical  allotment  of 
t^iree  score  years  and  ten  by  more  than  seventeen  years  and  died  August  14, 
1911  at  Mapleton,  his  home,  having  reached  the  age  of  almost  eighty-eight 
years. 

After  attending  a  preparatory  school  he  entered  Washington  College, 
Virginia,  but  before  graduating  began  the  study  of  law  and  was  admitted 
to  the  practice  of  his  profession  at  the  early  age  of  twenty  years.  At  the 
age  of  twenty-one,  when  he  had  been  admitted  to  the  bar  only  one  year,  he 
was  elected  County  Attorney  of  the  county  in  which  he  was  bom.  In  1851 
he  moved  to  Illinois  and  practiced  law  in  Chicago  and  Galesburg.  In  1882 
he  came  to  Monona  County,  where  he  continued  in  active  practice  until 
within  a  few  years  of  his  death.  For  four  years  he  served  the  people  of  this 
•county  as  prosecuting  attcrnoy,  which  office  he  filled  with  impartiality, 
ability,  and  fidelity.  For  several  years  he  was  honored  by  the  Bar  of 
Monona  County  as  president  of  the  Monona  County  Bar  Association. 

Herring  Chrisman  was  an  able  lawyer,  a  polished  and  courteous  gentle- 
man,  a  man  of  broad  culture,  a  student  of  public  affairs,  and  a  true 
''gentleman  of  the  old  school".  In  his  profession  he  was  upright  and 
honorable.  In  private  life  he  was  the  ideal  citizen.  As  a  husband  and 
father  he  made  the  home  perfect.  He  kept  his  heart  young  to  the  last,  and 
he  was  always  cheerful  and  kind,  and  said  no  word  that  left  a  sting.  To 
his  adversary  he  was  just;  to  a  friend  he  was  always  loyal.  He  lived  the 
good  and  simple  life,  and  the  world  is  better  that  he  has  lived  in  it  and  our 
profession  purer  that  he  was  a  member  of  it. 

David  Wathbbup  Clements,  of  Payette  County.    1846-1910. 

David  Watherup  Clements  was  bom  in  County  Antrim,  Ire- 
land, July  9,  1846,  and  died  at  West  Union,  Iowa,  November  16, 
1910.  His  general  education  was  obtained  in  the  common  schools 
and  his  law  education  at  the  State  University  of  Iowa  in  the  class 
of  1874.  Upon  his  graduation  from  the  Law  School  he  immedi- 
ately engaged  in  the  practice  of  his  chosen  profession  at  West 
Union,  Iowa.  As  evidence  of  the  confidence  in  which  he  was  held 
by  his  neighbors  and  friends  he  was  elected  County  Attorney  of 
Fayette  County  for  three  terms,  and  discharged  the  duties  of  the 
office  with  fidelity.  He  was  an  able  lawyer,  an  earnest  friend, 
iind  a  good  citizen. 
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W.  A.  Gotten,  of  Clinton  County.    1843-1912. 

W.  A.  Gotten  was  bom  at  Austintown,  Ohio,  February  2, 1843, 
and  died  at  his  home  in  DeWitt,  Iowa,  March  19,  1912.  He  re- 
ceived his  academic  education  at  the  Northwestern  College  of 
IndianapoUs,  Indiana,  and  his  professional  education  at  Ann 
Arbor,  and  commenced  the  practice  of  law  at  DeWitt,  Iowa,  in 
September,  1867,  where  he  spent  his  entire  professional  life.  He 
was  Mayor  of  DeWitt,  Gounty  Attorney,  and  represented  Clinton 
County  as  State  Senator  in  the  Nineteenth  and  Twentieth  6en- 
eral  Assemblies.  In  the  several  relations  of  life,  Mr.  Gotten  acted 
from  the  highest  motives,  and  fidelity  to  duty  marked  his  conduct 
through  life. 

WiLLABD  Lee  Eaton,  of  Mitchell  County.    1848-1911. 

Willard  Lee  Eaton  was  bom  at  Delhi,  Delaware  County,  Iowa, 
October  13,  1848  and  died  at  Osage,  Iowa,  June  7th,  1911. 

He  had  his  college  preparation  and  did  his  work  as  a  law 
student  in  the  State  University  of  Iowa,  and  was  admitted  to 
the  bar  at  Des  Moines,  Iowa,  in  1872,  and  commenced  practice 
at  Osage  in  the  same  year. 

He  was  Clerk  of  the  District  Court,  County  Attorney,  a  mem- 
ber of  the  Board  of  Trustees  of  Upper  Iowa  University,  a  mem- 
ber of  the  Twenty-eighth  Oeneral  Assembly,  Speaker  of  the 
House  of  the  Twenty-ninth  General  Assembly,  State  Railroad 
Commissioner,  Director  of  the  Home  Trust  and  Savings  Bank, 
and  Farmers  National  Bank  of  Osage,  Iowa. 

The  subject  of  this  sketch  was  more  than  prominent  in  Iowa 
affairs;  a  native  lowan  and  an  enterprising,  active,  strong  man, 
he  had  much  to  do  with  the  shaping  of  public  affairs,  and  in  his 
death  the  State  lost  a  citizen  of  the  highest  type. 

The  Mitchell  Gounty  Press  of  date  June  7,  1911,  published  a 
notice  of  Mr.  Eaton's  death  and  an  estimate  of  his  character, 
which  is  so  thoughtful  and  complete  that  we  embody  it  in  part, 
89  a  part  of  this  sketch : 

The  death  of  Hon.  Willard  L.  Eaton,  which  occurred  at  his  residence  in 
Osage  this  morning  at^  two  o  'clock,  means  to  Osage  the  loss  of  her  most 
prominent  and  useful  and  highly  esteemed  citizen.  Great  as  is  the  public 
loss  in  the  passing  away  of  such  a  man^  there  is  comfort  in  the  reflection 
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that  death  cannot  rob  us  of  the  example  and  inspiration  of  his  life.  He  was 
grand  in  life,  he  was  grand  in  death ,  and  Osage  will  ever  be  the  better  for 
having  had  in  its  eitisenship  for  iiftj-fiye  jrears,  such  a  man  who  loyed  the 
citjr,  smiled  at  her  joys,  pitied  her  weaknesses,  and  was  proud  of  her  pros- 
perity. He  died  at  an  age  when  he  was  in  his  time  of  greatest  helpfulness 
and  in  the  maturity  of  his  strength  and  manhood,  respected  and  esteemed 
by  all  who  enjoyed  the  pleasure  of  his  acquaintance. 

Willard  Lee  Eaton  was  bom  in  Delaware  County,  Iowa,  October  13,  1848 
and  was  the  oldest  son  of  Arial  K.  and  Sarah  Eaton,  who  removed  to  Osage 
in  1856.  He  came  of  noble  ancestry  and  inherited  traits  of  character  which 
fitted  him  for  a  life  of  honor  and  usefulness.  Mr.  Eaton  received  his  early 
education  in  the  common  schools  and  graduated  from  the  Cedar  Valley 
Seminary  in  1872,  and  the  same  year  received  the  degree  of  LL.  B.  from  the 
State  University  of  Iowa.  In  1874  Mr.  Eaton  married  Laura  B.  Annis, 
who  with  a  son,  survives  him. 

Mr.  Eaton  was  brought  up  a  Democrat  and  until  1893  voted  that  ticket. 
Since  that  time,  however,  he  has  been  identified  with  the  Bepublican  party. 
He  served  as  mayor  of  Osage  three  terms  and  County  Attorney  of  Mitchell 
County  one  term.  He  was  a  member  of  the  Twenty-seventh,  Twenty- 
eighth  and  Twenty-ninth  General  Assemblies  and  Speaker  of  the  Twenty- 
ninth.  He  was  elected  State  Bailroad  Commissioner  and  entered  upon  his 
duties  in  January,  1907,  holding  the  ofilce  until  January  of  the  present  year. 
He  has  been  identified  with  all  the  Masonic  bodies  of  Iowa,  serving  as 
Grand  Master  of  the  Masons  in  the  year  1900-1.  He  was  a  member  of 
Des  Moines  Consistory,  Des  Moines  Shrine,  and  Osage  Commandery  of 
Knights  Templar,  Chapter,  and  Free  and  Accepted  Masons. 

Upon  his  admission  to  practice  law  Mr.  Eaton  formed  a  partnership  with 
John  B.  Cleland,  and  in  1895  with  William  Salisbury,  with  whom  he  was 
associated  at  the  time  of  his  death.  Mr.  Eaton  was  recognised  as  the  most 
conspicuously  able  and  best  equipped  lawyer  in  this  section  of  the  State. 
His  uniform  success  and  the  constant  demand  for  his  services  were  the 
evidences  of  his  ability  and  attainments.  He  was  favored  as  few  men  are, 
with  great  physical  and  intellectual  strength  and  a  disposition  for  cease- 
less and  untiring  labor.  His  absolute  and  simple  honesty  was  unmistakable, 
while  his  practical  ability,  concentration  and  fidelity  to  every  trust  won  for 
him  distinction,  honor  and  wealth  in  his  chosen  profession. 
.  It  was  not  altogether  in  his  professional  life  and  practice  that  Mr.  Eaton 
achieved  conspicuous  honors.  As  a  man  and  citizen  he  was  characterized 
by  uprightness,  sterling  integrity,  great  kindliness  of  heart  and  that  charity 
which  ''thinketh  no  eviV*.  To  do  a  kindness,  to  lighten  a  burden,  to  as- 
suage a  grief,  seemed  to  yield  him  a  genuine  pleasure.  He  possessed  a 
delicacy  of  thought  and  action,  a  modesty  of  purpose,  an  instinctive  desire 
to  do  good,  which  made  him  an  engaging  personality.  He  gave  unosten- 
tatiously but  liberally  to  charity.  The  church  to  which  he  belonged  felt 
and  appreciated  the  revivifying  infiuence  of  his  presence,  example,   and 
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benevolence.  He  was  no  modest  in  his  giving  that  it  escaped  the  scratinj 
of  jonn&alism  and  of  his  most  intimate  friends.  That  was  as  he  would 
have  it.  He  was  indifferent  to  having  the  results  become  even  incidentally 
the  subject  of  remark;  that  was  his  nature  and  desire.  His  home  town  was 
often  the  beneficiary  of  his  thoughtfulness. 

Mr.  Eaton  was  a  regular  attendant  of  the  Methodist  Church  in  which  he 
took  a  particular  interest.  He  was  also  a  trustee  of  the  Upper  Iowa  Uni- 
versity, a  trustee  of  the  Iowa  Grand  Lodge,  director  of  the  Farmers  Na- 
tional Bank,  and  the  Home  Trust  and  Savings  Bank  of  this  city,  and  also 
a  director  in  a  number  of  trust  and  insurance  companies  of  the  State,  and 
held  membership  in  many  clubs  and  social  organizations.  And  all  these 
institutions  and  organisations  placed  upon  him  duties  and  responsibilities 
which  he  discharged  with  intelligence  and  faithfulness,  never  forgetting  his 
home  town  and  the  higher  and  better  interests  of  its  people. 

In  his  family  relations,  Willard  Eaton  reflected  and  exemplified  all  the 
nobler  traits  of  our  common  manhood,  and  many  loved  ones  sit  in  sorrow 
to-day  because  of  the  loss  of  him  whose  talents  he  inherited  and  diffused, 
and  whose  life  and  labors  were  so  fruitful  of  good  results. 

George  G.  Fakcheb,  of  Lucas  County.    1865-1911. 

We  have  no  date  relative  to  the  birth  of  Cteorge  G.  Pancher 
further  than  that  it  was  in  1865.  Mr.  Fancher  received  a  high 
school  education,  studied  law  in  an  office,  was  admitted  to  the 
Lucas  County  Bar,  and  commenced  the  practice  of  his  profession 
in  1886  at  Chariton,  Iowa,  where  he  continued  an  active  member ' 
of  the  Lucas  County  Bar  until  his  death  June  19,  1911.  In  the 
practice  he  made  a  specialty  of  probate  law.  It  is  a  matter  of 
regret  that  the  data  at  hand  will  not  permit  a  more  extended 
sketch. 

J.  W.  Preeland,  of  Wayne  County.    1840-1912. 

J.  W.  Preeland  was  bom  at  Spencer,  Indiana,  in  1840,  where  he 
passed  his  boyhood  days  on  his  father's  farm.  In  1857  he  came 
to  Corydon,  Iowa,  with  the  intention  of  engaging  in  farming, 
but  instead  entered  the  law  office  of  W.  E.  Taylor  as  a  student, 
and  was  admitted  to  the  Lucas  County  Bar  in  1860.  His  pro- 
fessional  activity  was  confined  to  Wayne  County  and  vicinity. 
In  politics  he  was  a  democrat  and  was  influential  in  the  councils 
of  his  party.  Mr.  Preeland  was  County  Judge  early  in  his 
career.    His  death  occurred  at  his  home  at  Corydon,  Iowa,  upon 
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the  27th.  day  of  April,  1912,  leaving  his  associates  and  many 
friends  to  mourn  his  loss. 

John  Pullebton  Hendebson,  of  Washington  County. 
1826-1911. 

Mr.  Henderson  was  bom  June  29,  1826,  near  Jacksonville- 
Indiana  County,  Pennsylvania,  and  died  at  his  home  in  Wash- 
ington, Iowa,  May  3,  1911.  He  received  his  education  in  the 
common  schools  of  his  native  State,  and  upon  arriving  at  man- 
hood he  moved  to  Illinois  and  settled  near  Aledo.  Shortly  afte** 
coming  to  Aledo  he  was  elected  Justice  of  the  Peace,  and  com- 
menced reading  law,  finishing  his  legal  education  in  an  office. 
He  was  admitted  to  the  bar  at  Muscatine,  Iowa,  in  1864,  and 
immediately  thereafter  moved  to  Washington,  Iowa,  and  formed 
a  copartnership  with  J.  F.  McJunkin,  which  copartnership  con- 
tinued until  the  death  of  Mr.  McJunkin.  The  firm  of  McJunkin 
&  Henderson  enjoyed  a  large  practice  and  was  considered  among 
the  strongest  law  firms  in  Southeastern  Iowa,  Mr.  McJunkin 
giving  special  attention  to  jury  work  and  Mr.  Henderson 
giving  his  attention  to  office  and  probate  practice ;  although  Mr. 
Henderson  frequently  engaged  in  the  trial  of  contested  litigation 
'  with  an  earnestness  and  force  that  was  of  material  aid  in  deter- 
mination of  the  cause.  After  the  death  of  Mr.  McJunkin,  Mr. 
Henderson  continued  in  the  practice  and  for  years  held  the 
largest  probate  practice  of  any  lawyer  in  the  county.  Mr.  Hen- 
derson was  a  most  excellent  citizen,  was  a  painstaking  and  earnest 
lawyer,  a  man  of  strong  convictions,  and  yet  one  who  cultivated 
the  amenities  rather  than  the  asperities  of  life ;  a  man  who  leaves 
an  unblemished  reputation  for  purity  and  uprightness  of  life  as 
a  common  heritage  to  relatives  and  friends. 

Wetter  H.  Johnson,  of  Webster  County.    1837-1911. 

Wetter  H.  Johnson  was  bom  at  Sidney  Plains,  New  York,  on 
July  24,  1837,  and  received  his  education  at  the  Delaware  Insti- 
tute of  Franklin,  New  York.  He  studied  law  in  an  office,  was 
admitted  to  practice  in  1868  at  Binghamton,  and  at  once  entered 
upon  his  professional  career  at  Sidney  Plains,  now  Sidney. 
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Moving  west  he  settled  at  Fort  Dodge  in  May,  1868,  where  he 
practiced  law  until  his  death,  which  occurred  at  his  home  upon 
the  6th  day  of  June,  1911. 

Mr.  Johnson  made  a  specialty  of  probate  law  and  enjoyed  a 
good  practice.  For  a  time  he  was  Deputy  Clerk  of  United  States 
District  Court  for  the  Northern  District  of  Iowa. 

WttiUAM  Moore,  of  Van  Buren  County.    1826-1912. 

William  Moore  was  bom  in  Muskingum  County,  Ohio,  Septem- 
ber 29,  1826,  and  died  at  his  home  in  Eeosauqua,  Iowa,  January 
29, 1912.  He  received  his  education  in  the  common  schools,  read 
law  in  an  ofSce,  and  was  admitted  to  the  bar  at  Eeosauqua,  Iowa, 
on  May  14, 1860,  before  Hon.  John  S.  Townsl^y  of  Albia,  Judge 
presiding,  and  there  were  present  in  court  at  the  time  of  his  ad- 
mission the  following  notable  lawyers:  Geo.  G.  Wright,  J.  C. 
Enapp,  Jos.  F.  Smith,  H.  C.  Goodfellow,  Chas.  Baldwin,  Geo.  F. 
Wright,  William  Webster  of  the  local  bar,  and  Amos  Harris, 
District  Attorney  of  Centerville,  Iowa.  Hon.  Robert  Sloan,  then 
a  law  student,  was  also  present  and  in  speaking  of  this  examina- 
tion says,  ''I  was  scared  out  of  my  boots  at  the  thought  of  such 
an  ordeal  for  myself  later".  All  who  were  present  at  this  ex- 
amination have  ''crossed  the  bar",  except  Judge  Caldwell  and 
Judge  Sloan.  Mr.  Moore  represented  the  highest  type  of  citizen- 
ship, took  a  deep  interest  in  all  matters  affecting  the  public  weal 
and  the  good  order  of  society.  His  special  solicitude  was  the 
schools  of  the  community,  and  he  gave  to  them  much  time  and 
his  best  attention. 

Early  in  life  he  was  actively  engaged  in  the  practice  of  law, 
and  for  many  years  was  the  attorney  and  collector  of  Edward 
Manning,  whose  extensive  business  interests  consumed  the  greater 
part  of  his  time  during  the  active  years  of  his  practice.  After 
retiring  from  the  active  practice  he  was  Justice  of  the  Peace  for 
many  years,  and  it  is  said  of  his  decisions  that  they  were  uni- 
versally sustained  by  the  courts.  He  was  a  good  man,  he  fairly 
earned  and  rightfully  held  the  confidence  and  esteem  of  his 
f eUowmen,  and  the  community  in  which  he  lived  is  better  because 
of  his  having  lived  in  it. 
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Dennison  B.  Palmeb,  of  Payette  County.    1843-1911. 

Dennison  B.  Palmer  was  bom  in  1843,  at  Morrisville,  New 
York,  and  died  January  9,  1911,  at  Arlington,  Iowa.  We  have 
no  facts  in  our  possession  relative  to  Mr.  Palmer's  education,  ad- 
mission to  the  bar,  or  his  achievements  in  life,  further  than  he 
was  Mayor  of  Arlington  sometime  during  his  career.  It  is  with 
deep  regret  that  the  facts  touching  the  life  and  characteristics 
are  unknown  to  the  committee,  and  for  that  reason  this  brief  and 
inadequate  sketch  is  all  that  can  be'  given. 

Cabboll  Wright,  of  Polk  County.    1853-1911. 

Carroll  Wright  was  bom  in  Keosauqua,  Iowa,  October  2l8t, 
1853.  He  died  at  Denver,  Colorado,  October  28th,  1911.  Mr. 
Wright  was  married  January  18th,  1879  to  Miss  Nellie  Elliott, 
daughter  of  the  late  Hon.  John  Elliott,  who  with  their  only 
child,  Carroll,  Jr.,  survives  him.  He  was  the  son  of  the  late 
Hon.  George  G.  Wright,  for  fifteen  years  a  Justice  of  the  Su- 
preme Court  of  Iowa,  and  later  United  States  Senator.  Mr. 
Wright  removed  with  his  father's  family  from  Keosauqua  to 
Des  Moines,  in  the  year  1865,  and  from  that  time  until  his  death 
was  continuously  a  resident  of  the  city  of  Des  Moines. 

Mr.  Wright  received  the  Bachelor  of  Philosophy  degree  in  the 
State  University  of  Iowa  in  1875,  and  graduated  from  the  Simp- 
son Centenary  College  of  Law  in  1878,  and  from  the  date  of  his 
admission  to  the  bar  he  occupied  a  leading  place  in  the  civic  and 
professional  life  of  this  State. 

Carroll  Wright  was  recognized  by  all  who  came  in  relations 
with  him  in  a  professional  capacity  as  a  great  lawyer.  He  came 
from  a  family  of  great  lawyers,  whose  lives  and  works  form  an 
honorable  and  important  part  of  the  history  of  this  State.  He 
had  no  specialty  in  the  law,  but  in  the  height  of  his  powers  was 
a  marked  example  of  an  able,  accomplished,  resourceful,  and  suc- 
cessful practitioner. 

He  came  from  sturdy  pioneer  stock, — ^forbears  who  represented 
those  fine  qualities  of  good  citizenship  that  have  made  our  com- 
monwealth strong  and  great,  and  he  always  maintained  old 
fashioned  ideas  of  professional  ethics  and  simple  honesty  in  his 
dealings  with  his  fellow  men,  that  were  not  only  refreshing  but 
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an  ingpiration.  His  professional  life,  in  his  intercourse  with 
his  brother  lawyers  and  the  courts,  was  conducted  on  that  high 
plane  which  earned  for  him  the  admiration  and  respect  of  all 
with  whom  he  came  in  contact.  A  helpful  and  able  colleague,  a 
fair  antagonist,  candid  and  conscientious  with  the  court,  upright 
and  honest  with  the  jury,  he  represented  and  upheld  the  best 
and  most  reverenced  traditions  of  the  profession  of  the  law. 

As  the  representative  of  large  corporate  interests,  much  of  his 
work  was  more  or  less  of  a  public  character,  and  his  relations 
with  men  in  political  and  o£Gicial  life  were  those  of  sincerity, 
trust,  and  confidence.  He  despised  small  and  petty  things;  he 
never  sought  little  and  unfair  advantages.  He  always  took  a 
broad,  just,  and  conservative  view  of  those  public  issues  in  which 
he  was  interested  and  helped  to  solve,  and  in  all  of  those  multi- 
plied relations  which  brought  him  into  connection  with  public 
questions  and  public  officials,  he  never  broke  his  word  or  betrayed 
a  trust. 

He  took  an  active  interest  in  public  affairs.  He  gave  much 
time  and  intelligent  labor  to  our  institutions  of  learning,  and 
assumed  the  full  responsibilities  attendant  upon  good  citizenship. 
Bom  in  this  State,  living  all  of  his  active  and  useful  life  within 
her  borders,  always  loyal  to  her  interests  and  institutions,  Iowa 
in  his  death  mourns  the  loss  of  one  of  her  foremost  and  best  be- 
loved citizens. 

The  President:  If  there  is  no  objection,  the  report  will  be 
received  and  placed  on  file,  and  will  be  printed  in  full  in  the 
proceedings. 

It  is  the  duty  of  the  chair  to  appoint  an  Auditing  Committee. 
I  will  appoint :  Senator  John  T.  Clarkson  of  Albia,  R.  M.  Haines 
of  Des  Moines,  and  Charles  M.  Dutcher  of  Iowa  City,  as  members 
of  that  committee.  They  will  be  prepared  to  report  not  later 
than  to-morrow  afternoon. 

The  Secretary  has  the  report  of  the  Librarian,  Mr.  A.  J.  Small, 
of  Des  Moines,  which  I  will  ask  the  Secretary  to  read. 

Libbabian's  Report 
To  ike  President,  and  Members  of  the  Iowa  State  Bar  Association: 
Ab  librarian  for  the  Association,  I  herewith  report  those  things 
that  are  of  special  interest  to  you  relating  to  my  official  duty. 
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By  far  the  moet  important  undertaking  during  the  past  year 
has  been  the  preparation  and  publication  of  the  Proceedings  of 
the  Early  State  Bar  Association,  which  began  in  1874  and  held 
annual  meetings  to  the  year  1881.  The  publication  of  this  work 
was  authorized  by  the  Association  at  its  last  meeting.  A  com- 
mittee, consisting  of  Judge  H.  E.  Deemer,  Judge  W.  R.  Lewis, 
and  Robert  IL  Haines,  was  appointed  to  make  the  necessary  ar- 
rangements. In  cooperation  with  and  under  their  direction,  I 
prepared  the  material  and  had  it  published  by  the  Economy 
Adyertising  Company,  of  Iowa  City.  The  volumes  have  been 
distributed  to  you  and  it  will  not  be  necessary  for  me  to  extol 
their  value.  However,  I  consider  these  early  proceedings  and 
addresses  of  much  real  merit,  and  I  am  glad  they  have  been 
made  available. 

I  will  ask  your  direction  as  to  the  distribution  of  the  remain- 
ing volumes,  and  unless  I  have  specific  instructions  otherwise, 
I  will  follow  the  present  arrangpement  as  used  in  the  distribution 
of  the  regular  proceedings.  If  you  desire  a  price  placed  upon 
the  books,  and  that  they  be  sold  to  libraries  and  others,  I  would 
ask  that  you  name  such  price  and  designate  to  what  extent  I  am 
limited. 

The  Secretary  of  the  Association  forwarded  to  me  the  surplus 
proceedings  of  1911.  From  these  I  have  sent  copies  to  all  the 
State  libraries,  and  to  most  of  the  bar  and  law  school  libraries  of 
the  country,  and  to  some  of  the  State  Bar  Associations. 

I  am  receiving  requests  from  librarians  to  complete  the  files 
of  the  Iowa  proceedings.  Agreeable  to  your  direction  I  have 
granted  such  requests  so  far  as  practicable,  considering  first,  the 
scarcity  of  the  volumes,  and  second,  the  importance  of  the  li- 
brary. Of  some  years,  there  is  still  an  abundance  on  hand,  but 
of  the  earlier  years,  there  are  very  few.  I  am  carefully  guard- 
ing these  remaining  proceedings  that  they  may  be  available  for 
important  emergencies  in  the  future. 

Respectfully  submitted, 

A.  J.  Small,  Librarian. 

The  PREsmsNT:  This  Association  is  under  many  obKgatiaiis 
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to  Mr.  Small  for  the  work  that  he  has  done.  He  has  prepared, 
as  I  understand  it,  the  indices  of  the  varions  volumes  we  have 
had  from  time  to  time,  including  the  indices  of  all  the  proceed- 
ings of  the  several  meetings  of  the  Association  up  to  the  present 
year.  I  think  it  is  only  fair  that  mention  should  be  made  of  the 
amount  of  work  Mr.  Small  has  done  in  this  respect. 

The  Secretary  has  a  letter  from  the  chairman  of  the  Orievance 
Committee,  Honorable  J.  B.  Weaver,  Jr.,  of  Des  Moines,  which  I 
ask  him  to  read. 

Mb.  H.  C.  Horack,  Sec'y, 
Iowa  City,  Iowa. 
My  dear  Sir : — I  write  as  chairman  of  the  Committee  on  Griev- 
ances of  the  Iowa  State  Bar  Association  to  state  in  behalf  of  the 
committee  that  we  have  no  grievances  to  report  at  the  session  of 
the  Association  to  be  held  June  27-8,  1912.  Please  so  advise  the 
Association,  and  oblige. 

Yours  very  truly, 

J.  B.  Weaver,  Jr. 

The  PBEsn>ENT :  The  next  order  of  business  is  the  reports  of 
special  committees :  The  report  of  the  Committee  on  Publication 
of  Early  Bar  Association  Proceedings.  Justice  H.  E.  Deemer  is 
chairman  of  that  committee.  I  received  a  letter  from  him  yester- 
day, saying  that  his  daughter  was  just  graduating  from  Welles- 
ley  College,  and  that  it  would  be  impossible  for  him  to  attend 
this  meeting.  He  sent  his  greetings,  however,  and  asked  to  be 
remembered  to  the  members  of  the  Association. 

Next  upon  the  program  is  a  paper,  entitled,  ^'The  Juvenile 
Delinquent  and  his  Treatment,"  by  Judge  Charles  S.  Bradshaw, 
Des  Moines.  A  few  days  since,  I  received  a  letter  from  Judge 
Bradshaw  informing  me,  on  account  of  very  serious  illness  in 
his  family,  it  would  be  very  doubtful  whether  he  could  be  here. 
This  morning  I  received  a  letter  from  him  in  which  he  stated 
that  it  was  impossible  at  this  time  for  him  to  attend.  This  illness 
has  been  of  a  very  serious  character  and  Judge  Bradshaw  is 
entirely  warranted  in  not  being  present  at  this  time.  It  would 
not  have  been  right  for  him  to  leave  those  to  whom  he  is  bound 
by  the  closest  ties. 
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There  is  alao  upon  the  program  to-day  a  paper  by  Mr.  A.  J. 
Small,  of  Des  Moines,  entitled  ''The  State  Law  Library".  Some 
months  since  I  requested  Mr.  Small  to  write  a  paper  upon  the 
Law  Library  of  the  State  of  Iowa.  I  felt  that  the  Bar  of  Iowa 
was  entitled  to  know  more  about  that  great  collection  of  boolcB. 
He  prepared  a  very  able  paper,  but  about  a  month  or  more  since 
he  wrote  me  and  stated  he  could  not  be  present  at  this  time  to 
read  it,  and  he  wished  to  withdraw  from  the  program.  I  felt 
that  the  paper  was  of  such  value  as  that  it  ought  to  be  in  our 
proceedings,  and  if  there  is  no  objection,  this  paper  by  Mr. 
Small  will  be  read  by  title  by  the  Secretary  and  published  in  the 
proceedings  of  the  Association.  It  will  be  of  value  to  every  one 
of  you,  and  I  commend  its  careful  reading  by  every  member  of 
the  Association. 

The  Segretart:  The  title  of  the  paper  is  **The  Iowa  State 
Library  with  Special  Reference  to  the  Law  Department". 

THE    IOWA   STATE   LIBRARY— WITH   SPECIAL   REFERENCE    TO 
THE  LAW  DEPARTMENT 

Mr.  President^  and  Gentlemen  of  the  Iowa  State  Bar  Association: 
Little  did  the  founders  of  the  first  public  library  realize  the 
scope  or  far-reaching  importance  of  such  an  institution.  FVom 
a  small  collection  of  books  bought  expressly  for  a  few,  it  has 
enlarged  and  become  one  of  the  great  public  service  institutions, 
disseminating  its  influence  toward  higher  ideals  of  education  and 
better  citizenship.  The  distinct  idea  of  a  State  Library  was  first 
suggested  as  early  as  1697,  when  Sir  Francis  Nicholson  entreated 
the  Maryland  House  of  Bui^esses  in  vain  to  provide  a  fund  for 
the  purchase  of  books  for  general  reading.  The  only  government 
action  so  far  as  known  to  such  an  end  prior  to  the  Revolution, 
was  the  foundation  of  the  Colonial  Library  of  New  Hampshire. 
State  libraries  were  established  in  New  Jersey  in  1796,  South 
Carolina  1814,  Pennsylvania  1816,  and  New  York  in  1818. 

The  Iowa  State  Library  can  not  boast  of  such  antiquity,  though 
it  may  be  considered  ancient  when  taking  into  account  the  age 
of  our  comimonwealth.  In  1838,  through  the  influence  of  the 
Delegate  then  in  Congress,  an  appropriation  of  $5000  was  made 
by  the  general  government  for  the  purchase  of  books  and  for  the 
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purpose  of  establishing  a  territorial  library.  This  sum  was  made 
available  and,  under  the  direction  of  the  Governor,  was  expended 
for  several  hundred  volumes  of  a  general  nature.  The  books 
were  to  be  kept  at  the  seat  of  government  for  the  accommodation 
of  the  Governor,  Judges,  and  other  territorial  o£Gicers,  but  pro- 
vision was  made  that  ''they  might  introduce  citizens  or  strangers 
into  the  library,  who  shall  have  permission,  during  seasonable 
hours  to  read  books  except  those  not  required  by  privileged  per- 
sons." The  library  was  kept  open  four  hours  on  Tuesdays  and 
Saturda3r8  except  during  the  session  of  the  Supreme  Court  or 
the  Legislature. 

From  this  beginning  the  great  Iowa  State  Library  began  its 
existence.  For  the  first  quarter  of  a  century  the  library  had 
varied  experiences  and  made  little  substantial  growth.  During 
the  early  days,  the  librarianship  appears  to  have  been  an  append- 
age to  some  State  oflScer  or  deputy,  with  the  munificent  salary  of 
$150  to  $200  per  year,  and  bonds  at  $2,000  to  $5,000.  Governor 
Kirkwood,  in  1864,  made  a  strong  appeal  for  the  library,  partic- 
ularly for  the  law  department,  and  succeeded  in  securing  an 
appropriation  of  $3,000  for  the  purchase  of  law  books.  From 
this  time  on,  the  Law  Department  received  attention  and  has 
been  built  up  to  efplendid  proportions.  As  this  paper  is  ad- 
dressed to  a  body  composed  of  the  bench  and  bar  of  the  State,  I 
will  confine  myself  to  the  Law  Department,  though  no  attempt 
will  be  made  to  overshadow,  minimize,  or  in  any  way  detract 
from  the  other  departments  of  the  State  Library,  for  they  are 
equally  strong  in  their  particular  lines. 

The  Iowa  State  Library  as  now  constituted  consists  of  three 
departments,  namely,  Miscellaneous,  Historical,  Law  and  Legis- 
lative Reference. 

The  Miscellaneous  and  Historical  Departments  are  located  in 
the  splendid  new  Historical  Building  across  the  street  northeast 
of  the  Capitol  grounds.  The  Miscellaneous  Department  consists 
of  all  works  of  a  general  nature,  such  as  literature,  general  his- 
tory, education,  the  arts  and  sciences,  and  general  periodicals. 
In  the  Historical  Department  will  be  found  war  histories,  munic- 
ipal, state  and  national  histories,  genealogical  works,  and  files  of 
newspapers;  also  the  Art  Gallery  and  Museum.    The  Law  and 
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Legifllative  Reference  Department  is  houaed  in  the  Capitol  build- 
ing, in  the  large  room  on  the  second  floor  formerly  occupied  by 
the  Miscellaneous  and  Law  Departments. 

The  combined  departments  of  the  State  Library  consist  of 
about  140,000  volumes.  The  library,  as  a  whole,  is  rapidly  taking 
rank  with  the  first  in  the  country,  not  only  in  the  number  of 
volumes  but  also  in  availability.  Modem  in  many  respects,  it  is 
in  position  to  meet  the  general  needs  of  our  people.  The  Law 
Department  is  the  great  workshop  for  the  legal  fraternity  of  the 
State,  and  is  an  institution  of  which  all  may  be  proud,  for  it  has 
reached  a  proportion  of  greatness  that  is  excelled  by  but  few 
States. 

The  State  Library  is  supported  wholly  from  the  State  rev- 
enues. The  appropriation,  as  provided  by  the  last  Cteneral  As- 
sembly, amounts  to  $6,000,  but  of  this  sum  a  portion  is  expended 
for  legislative  reference  books  and  materials. 

The  increased  appropriation  from  $4,000  to  $6,000  for  the  Law 
Department  has  been  highly  advantageous  to  the  library,  and  it 
is  a  pleasure  to  say  that  during  this  biennial  period,  the  library 
will  have  been  enriched  by  accessions  of  inestimable  value.  In 
selecting  the  books  to  be  purchased  for  the  library,  the  Board  of 
Trustees  has  been  very  liberal,  choosing,  a  wide  range  of  subjects, 
cosmopolitan  in  character,  rather  than  restricting  themselves  to 
any  particular  class  or  locality. 

The  library  already  had  much  of  the  general  works  of  a  legal 
nature,  both  of  this  country  and  English-speaking  countries 
abroad,  but  it  was  decidedly  short  on  some  of  the  greater  and 
more  expensive  editions  which  should  be  in  a  State  Library.  To 
illustrate:  An  order  has  been  given  for  the  purchase  of  the 
** Commercial  Laws  of  the  World",  which  will  consist  of  thirty- 
five  large  volumes  and  cost  more  than  $300.  This  work  is  a 
gigantic  undertaking  and  is  of  great  importance.  It  is  to  con- 
tain the  general  laws  of  the  civilized  world  and  be  a  complete 
logical  treatise  with  commentaries  upon  the  laws  of  the  various 
countries  concerned,  prepared^  by  eminent  jurists  and  specialists, 
being  printed  in  English  as  well  as  in  other  languages.  It  is  the 
purpose  of  the  publishers  to  issue  a  volume  annually,  giving  the 
changes  and  additions  to  the  laws  of  the  different  countries,  thus 
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keeping  it  up  to  date.  Recently  an  order  was  placed  for  the 
Annotated  Reprints  of  the  English  Reports.  Up  to  this  time 
about  125  volumes  have  been  issued.  This  set  is  a  verbatim  re- 
print of  all  the  English  law  reports,  from  the  early  cases  in 
Parliament  to  1865,  and  will  consist  of  about  150  volumes  when 
completed  and  cost  practically  $750.  Each  case  is  thoroughly 
annotated,  and  citations  are  made  to  other  cases  when  cited, 
followed,  distinguished  or  referred  to.  If  the  legal  fraternity 
will  bear  this  set  in  mind  when  having  references  to  early  Eng- 
lish Gases,  they  may  be  materially  helped  by  using  the  annotated 
edition.  The  Chitty,  Halsbury,  and  Butterworth  editions  of  the 
English  Statutes,  besides  encyclopedias,  digests,  etc.,  are  also 
being  received  as  issued.  Scores  of  other  valuable  sets  of  like 
importance,  though  not  so  extensive,  may  be  found  in  the  Law 
Department,  and  will  prove  helpful  to  the  frequenter  of  the 
library  in  search  of  material. 

Our  range  of  subjects  consists  of  everything  conceivable  that 
has  been  put  in  print.  There  are  text  books  upon  all  leading 
subjects  from  nearly  all  the  Englishnspeaking  world.  It  is  the 
purpose  of  the  Library  Board  to  procure  all  general  text  books 
upon  all  subjects,  and  purchases  are  being  made  of  many  of  the 
local  State  publications,  principally  those  upon  questions  of 
practice,  probate,  real  property,  land  title,  taxation,  and  other 
important  topics,  especially  so  from  the  middle  western  States. 
Upon  our  shelves  are  statutes  and  digests  from  every  State  in 
the  Union  with  subsequent  session  laws,  and  it  might  here  be 
mentioned  that  the  State  Law  Library  has  statute  laws  of  the 
several  States  from  the  beginning  to  those  of  recent  date,  some 
of  the  States  being  practically  complete. 

Nor  is  this  feature  confined  to  the  States  alone,  for  we  have 
nearly  complete  statute  laws  of  Canada  since  the  English  acqui- 
sition, and  all  the  provinces;  likewise,  England  with  all  her  pos- 
sessions over  the  seas,  and  not  long  since  we  received  from  South 
Australia,  session  laws  commencing  with  1840  to  the  present 
time.  The  same  may  be  said  of  Tasmania,  New  South  Wales, 
Transvaal,  Cape  Colony,  and  New  Zealand;  also  all  the  provinces 
of  India,  Straits  Colony,  Isle  of  Man,  and  Barbadoes.  We  have 
a  splendid  lot  of  the  laws  of  Spain  and  Cuba ;  also  translations 
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of  the  civil  laws  of  Germany,  France,  Mexico,  Japan,  the  Gentoo 
laws,  and  Code  of  Hammurabi,  together  with  an  original  copy  of 
the  laws  of  Hindustan,  and  Code  Napoleon.  Of  Hawaii,  we  have 
the  old  **Blue  Laws*'  of  1840,  practically  all  the  laws  promul- 
gated during  the  monarchial  reign,  and  all  since  it  became  a 
territory  of  the  United  States.  We  have  the  Philippine  laws 
since  the  administration  of  our  Government  in  those  islands. 
There  is  also  an  interesting  lot  of  old  Irish  and  Scotch  statutes, 
dating  back  to  the  twelfth  century  and  on  down  to  the  loss  of 
independence,  together  with  fine  collections  of  Roman,  Civil,  In- 
ternational, and  Constitutional  Law  and  History. 

Our  legal  periodical  section  is  extensive,  containing  most  of 
the  leading  publications  in  the  English  language,  as  well  as  some 
in  other  tongues.  We  have  all  the  West  series,  the  L.  R.  A., 
besides  the  Trinity,  and  original  law  reports  from  all  the  States 
and  England;  also  nearly  all  of  Canada  and  other  British  i>08- 
sessions,  including  Transvaal  and  India.  Of  the  Collected  Cases, 
we  have  the  American  and  English  Annotated,  American  Bank- 
ruptcy, American  and  English  Corporation,  Federal,  American 
Negligence,  and  American  and  English  Railway  Cases;  in  fact, 
all  that  are  published  in  that  form. 

On  the  fourth  floor  of  the  library  will  be  found  an  interesting 
and  extremely  valuable  collection  of  Constitutional  Convention 
Journals  and  Debates.  These  are  very  helpful  in  arriving  at  a 
true  construction  of  a  statute. 

In  the  northwest  comer  of  the  second  floor  is  located  what  is 
termed  the  ** Literature  of  the  Law",  consisting  of  valuable  treat- 
ises on  the  history  and  development  of  the  law.  Among  these 
are  Bentham's  works  of  eleven  volumes,  Von  Hoist's  Constitu- 
tional History,  Selden  Society  publications,  Newgate  Calendars, 
various  editions  of  the  Magna  Charta,  the  old  ''Blue  Laws"  of 
the  New  England  States,  Erskine's  Speeches,  Savigny's  Roman 
Law  during  the  Middle  Ages,  the  Modem  Legal  Philosophic 
Series,  and  many  other  historical  and  literary  productions.  In 
this  same  alcove  may  be  found  one  of  the  best  collections  of  State 
Bar  Association  proceedings  in  existence.  Neither  time  nor 
trouble  has  been  spared  in  collecting  these  proceedings.  They 
contain  some  of  the  best  legal  literature  that  can  be  had.    Also, 
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there  is  here  a  splendid  collection  of  legal  bio^aphies  from  the 
days  of  Bracton  to  the  present  time.  Before  concluding  this  list, 
I  would  call  your  attention  to  the  abstracts  and  arguments  of 
our  own  Supreme  Court  Reports.  It  may  not  generally  be 
known  that  the  Law  Library  has  a  file  of  these  abstracts  dating 
back  to  1870.  These  volumes  are  becoming  more  and  more  ap- 
preciated, proving  helpful  and  of  great  service  in  determining 
and  explaining  decisions. 

The  classification  used  for  the  law  text  books  is  by  subject 
arrangement.  For  instance:  all  works  under  Corporations  are 
placed  alphabetically  under  that  subject  heading ;  likewise,  Con- 
tracts, Evidence,  Insurance,  Real  Property,  Wills,  etc.  The 
State  Law  Reports  are  arranged  by  States,  as  are  also  the  statute 
laws  and  digests.  The  original  English  reports  are  arranged  in 
order  as  they  are  cited;  i.  e.,  **Coke'',  ** Common  Bench",  ** Ver- 
non", etc.  All  public  documents  are  arranged  by  States  except 
certain  special  subjects  which  are  classified  and  grouped. 

The  rules  adopted  for  the  government  of  the  Law  Department 
of  the  State  Library  are  broad  and  liberal.  We  have  no  special- 
ties or  pet  theories.  The  general  policy  is  to  run  the  library 
**wide  open".  This  term  is  used  advisedly  and  in  its  broadest 
sense.  There  was  a  time  in  the  history  of  the  Iowa  State  Library 
when  one  was  not  permitted  to  take  a  book  from  the  shelves  nor 
to  enter  the  galleries  without  permission.  A  reader  was  com- 
pelled to  take  a  seat  at  a  table,  tap  a  call  bell,  wait  his  turn,  and 
not  speak  "above  a  whisper".  The  term  **wide  open"  as  here 
used  means  that  all  readers  are  welcome  and  that  they  have  free 
access  to  the  books,  whether  on  the  first  floor  or  in  the  galleries. 
Courtegy  is  always  extended,  and  a  helping,  hand  is  at  the  dis- 
posal of  all.  Politics,  religion  or  color  are  not  considered,  nor 
are  they  taken  into  account.  All  that  is  required  is  honesty  and 
decorum. 

It  was  thought  wise  to  couple  the  Legislative  Reference  Work 
with  that  of  the  Law  Department,  as  by  nature  they  are  co- 
ordinate and  one  is  indispensable  to  the  other.  The  trend  of 
modem  research  has  so  enlarged  its  scope  that,  starting  with  the 
fundamental  principles  gathered  from  the  realm  of  social  con- 
ditions or  economic  reasoning,  one  would  naturally  follow  them 
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through  the  enacted  laws  to  their  interpretation  by  the  courts 
of  justice.  To  successfully  administer  and  for  convenience,  the 
Board  of  Trustees  has  advised  and  directed  the  correlation  under 
the  Law  Department,  of  all  legal  works,  sociological,  economic, 
and  general  documents. 

So  far  as  direct  law  is  concerned,  the  Legislative  Reference 
Bureau  has  no  legal  existence,  although  the  act  of  the  last  Legis- 
lature designates  the  appropriation  for  the  use  of  the  Law  De- 
partment and  Legislative  Reference  Bureau.  It  has  been  an  out- 
growth rather  than  a  creation.  The  Legislature  gives  us  an  as- 
sistant for  general  and  legislative  work,  but  no  other  provision 
has  been  made. 

It  is  our  hope  that  the  members  of  the  next  General  Assembly 
may  appreciate  the  work  we  are  trying  to  do  in  this  direction 
and  give  us  additional  assistants,  enabling  us  to  enlarge  the  work 
we  are  now  attempting  to  do  in  this  Bureau,  which  is  not  only 
helpful  to  the  legislator,  but  also  to  you  as  citizens,  lawyers,  and 
jurists.  Our  aim  is  to  be  prepared  and  to  have  every  conceivable 
general  subject  worked  out,  analyzed,  digested,  and  put  in  con- 
venient shape  for  quick  and  ready  reference.  We  ask  the  co- 
operation of  this  Association  in  making  the  Law  and  Legislative 
Reference  Department  what  it  should  be. 

All  new  law  books  purchased  by  the  library  are  in  buckram 
binding  when  they  can  be  had  in  that  form.  It  is  becoming  the 
general  rule  among  law  book  publishers  to  keep  both  the  sheep 
and  the  buckram  bindings  in  stock.  The  selling  price  is  usually 
the  same,  though  a  slight  difference  is  sometimes  made  in  favor 
of  buckram  by  the  booksellers.  We  make  it  a  practice  to  rebind 
worn  and  broken  volumes  in  buckram.  A  good  grade  of  buckram 
is  more  desirable  than  the  poor  quality  of  sheep  generally  used 
in  modem  bookmaking.  The  present  tanning  process  is  highly 
injurious  to  the  leather,  causing  it  to  either  become  hard  like 
paste-board  or  to  decay  and  crumble.  The  destructive  gases  too 
prevalent  in  the  atmosphere  of  the  West  are  h&rd  on  all  book 
bindings ;  but,  as  they  seem  to  have  the  least  injurious  effect  upon 
buckram,  we  have  no  hesitancy  in  recommending  it  as  the  uni- 
versal law  binding.  Too  many  colors  should  be  avoided,  but  this 
is  a  matter  of  taste  and  is  easily  obviated. 
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It  has  been  my  purpose  to  outline  to  you  some  of  the  salient 
features  of  the  State  Law  Library.  Great  as  it  may  appear  to 
you  and  great  as  it  really  is,  yet  there  are  many  things  we  should 
have  and  there  is  much  we  must  do  before  we  shall  make  it 
worthy  of  the  good  people  of  our  State.  If  this  paper  has  been 
in  any  way  helpful  or  suggestive,  I  shall  be  gratified  and  count  it 
a  pleasure  to  have  had  the  honor  and  privilege  of  presenting  it 
to  you.  In  closing,  I  wish  to  assure  you  of  my  continued  best 
efforts  as  a  public  servant,  and  my  desire  for  even  greater  ac- 
complishments in  the  advancement  and  the  opportunities  of  the 
legal  profession  in  the  commonwealth  of  Iowa. 

The  PBEsmENT:  Senator  William  Berry,  Chairman  of  the 
Board  of  Parole,  has  a  paper  upon  ''The  Administration  of  the 
Indeterminate  Sentence  and  Reformatory  Law",  which  is  on  the 
program  for  this  afternoon.  I  have  requested  him  to  read  that 
paper  this  morning,  so  that  we  may  expedite  the  work  of  the 
session  and  be  out  in  time  this  afternoon.  As  the  author,  and  I 
say  this  in  no  sense  of  self -pride,  I  have  taken  a  great  deal  of 
interest  in  the  indeterminate  sentence  and  reformatory  law  and 
its  administration.  I  am  satisfied,  from  conversations  I  have  had 
with  various  members  of  the  bar  over  the  State,  that  there  is  a 
great  deal  of  misinformation  running  at  large  in  reference  to  this 
law,  and  the  administration  of  the  law  by  the  Board  of  Parole, 
and  so,  by  virtue  of  the  authority  vested  in  me,  I  have  taken  the 
liberty  to  ask  Senator  Berry  to  prepare  a  paper  upon  this  sub- 
ject, which  he  will  read  to  you. 

THE   ADMINISTBATION   OF    THE    PABOLE   LAW: 
THE  INDETEBMINATE  SENTENCE 

Mr.  President  and  Members  of  the  Iowa  State  Bar  Association: 
For  more  than  sixty  years  Iowa  had  been  administering  pun- 
ishment to  those  convicted  of  crime  without  any  material  change 
of  plan  or  statute  save  only  in  prison  methods  and  an  unauthor- 
ized parole  which  had  in  recent  years  been  adopted  by  the  Chief 
Executives.  The  Thirtieth  General  Assembly  appointed  a  Com- 
mission consisting  of  one  from  the  Senate  and  two  from  the 
House,  authorizing  it  to  investigate  the  workings  of  the  in- 
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determinate  sentence  and  reformatory  systems  in  the  States 
where  the  same  was  then  in  force  and  directing  it  to  report  to 
the  Thirty-first  Gkneral  Assembly  with  recommendations  as  it 
might  see  fit  to  make.  This  Commission  was  composed  of  Hon. 
C.  G.  Saunders  from  the  Senate,  Hon.  M.  L.  Temple  and  Hon. 
F.  F.  Jones  from  the  House.  During  the  two  years  following, 
this  Commission  made  a  most  thorough  and  painstaking  investi- 
gation of  the  subject  and  yisited  many  of  the  prisons  of  the 
country,  studying  the  systems  in  operation  in  other  States,  con- 
ferring with  men  of  practical  experience  in  the  mianagement  of 
prisons  and  prisoners,  and  men  who  had  given  time  and  thought 
to  the  study  of  the  criminal  class  and  the  best  methods  of  hand- 
ling it  for  the  good  of  both  the  criminal  and  the  State.  This 
Commission  filed  its  report  and  recommendations  with  the 
Thirty-first  General  Assembly  on  the  ISth  day  of  January,  1906. 
As  a  result  of  this  investigation,  report  and  recommendations, 
and  the  discussions  aroused  thereby  the  law  providing  for  the 
appointment  of  a  Board  of  Parole,  defining  its  powers,  pre- 
scribing its  duties  and  authorizing  the  parole  of  criminals  con- 
victed of  felonies  and  committed  to  prison,  was  enacted  by  the 
Thirty-second  General  Assembly.  By  this  Act  provision  was 
also  made  for  the  establishment  of  a  Eeformatory  where  persons 
who  had  never  been  convicted  of  a  felony  before  and  were  under 
thirty  years  of  age  should  be  confined,  while  all  others  convicted 
of  felonies  should  be  confined  in  the  Penitentiary.  By  this  Act 
it  was  also  provided  that  in  all  cases  of  conviction  for  a  felony 
the  sentence  should  be  for  the  maximum  time  provided  by  the 
statute  for  that  offense. 

It  was  no  doubt  intended  that  the  Reformatory  should,  as 
soon  as  possible,  be  organized  along  modem  reformatory  lines 
to  the  end  that  the  young  prisoner  who  was  serving  his  first 
sentence  should  have  every  opportunity  possible  to  encourage 
him  to  change  his  course  of  life  and  that  he  should  serve  the 
shortest  time  consistent  with  the  effort  for  his  reformation  and 
the  protection  of  society.  Soon  after  the  enactment  of  this  law 
and  my  appointment  to  a  place  on  the  State  Board  of  Parole,  I 
was  asked  to  prepare  a  paper  discussing  the  new  law,  the  same  to 
be  read  at  the  1907  session  of  this  body.    For  more  than  a  third 
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of  a  century  I  had  been  in  the  active  practice  of  my  profession 
in  this  State,  sometimes  aiding  in  the  prosecution  of  men  accused 
of  crime,  seeking  to  secure  verdicts  of  guilty ;  sometimes  defend- 
ing men  accused  of  crime,  seeking  to  secure  verdicts  of  not 
guilty,  in  the  one  ease  to  get  men  into  prison,  in  the  other  to 
keep  them  out.  I  had  given  little  thought  as  a  rule  to  the  ques- 
tion as  to  how  the  prisoner  was  to  be  handled  after  he  was 
sentenced.  My  attention  had  been  called  to  some  of  the  theories 
on  which  it  is  claimed  punishment  was  justified ;  punishment  for 
retribution,  for  deterrence,  for  reformation ;  but  I  had  not  given 
a  modicum  of  thought  to  either.  I  had  noted  discussions  con- 
cerning classification  of  criminals  and  of  the  criminal  class  as 
distinct  from  the  non-criminal  class,  I  had  not  given  studious 
attention  to  any  of  these  questions;  I  did  not  think  I  was  then 
fitted  to  do  credit  to  myself  or  be  of  benefit  to  the  lawyers  of 
Iowa  by  anything  I  might  say  at  that  time  concerning  the  new 
law  or  the  questions  growing  out  of  it.  I  therefore  declined  the 
invitation  and  Senator  Saunders,  a  member  of  the  Commission 
referred  to,  now  our  distinguished  President,  and  who  had  given 
much  time  to  the  study  of  some  or  all  of  these  questions,  ad- 
dressed the  Association  in  a  worthy  and  learned  manner. 

When  I  was  asked  this  year  to  address  you  I  felt  that  I  was 
under  obligations  as  a  member  of  the  Bar  of  Iowa,  having  spent 
five  years  in  the  work  of  the  Iowa  Board  of  Parole,  to  report  to 
you  as  to  the  administration  of  the  law,  and  give  you  some  ob- 
servations which  I  have  gathered  from  the  study  I  have  given 
the  subject  and  the  work  of  dealing  with  convicted  criminals.  Be 
assured^  however,  that  five  years  does  not  make  a  post-graduate 
in  this  work.  The  man  who  thinks  he  can  master  the  subject  of 
the  method  of  handling  criminals  in  a  way  to  produce  the  best 
results  for  the  criminal  and  society,  both  of  which  must  be  con- 
sidered, after  reading  a  few  books  on  penology,  criminal  law  and 
criminology,  crime  and  its  causes,  heredity,  insanity,  imbecility 
and  environment  as  effecting  crime  and  criminals,  and  then  after 
talking  with  a  few  prison  keepers  and  prisoners,  can  tell  how 
best  for  all  concerned  to  extend  or  withhold  clemency,  is  simply 
advertising  his  own  feebleness.  While  the  average  lawyer  has 
given  little  time  to  the  study  of  these  questions  and  this  whether 
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he  ifl  in  the  practice  of  his  profession  as  a  trial  lawyer  or  in  the 
higher  work  of  administering  the  law  from  the  bench,  yet  I  may 
be  pardoned  if  I  assert  that  no  class  of  men  are  in  my  judgment 
so  well  prepared  to  grasp  these  questions,  and  comprehend  them 
when  they  do  give  them  attention,  as  the  lawyers.  They  are  not 
so  apt  to  be  extremely  theoretical  on  the  one  hand,  or  extremely 
sentitnental  on  the  other,  as  many  others  who  write  and  talk  con- 
cerning them.  I  therefore  consider  it  most  appropriate  that 
you  should  know  from  first  hand  of  the  workings  of  the  Iowa 
Board  of  Parole  and  have  the  benefit  of  what  suggestions  have 
come  to  that  Board  in  the  five  years  of  its  work,  that  you  may  if 
you  desire  give  them  such  consideration  as  you  may  think  they 
should  have,  or  that  by  them  you  may  be  incited  to  the  study 
of  these  questions  to  the  end  that  the  State  may  have  the  benefit 
of  your  thought  and  action. 

Under  the  provisions  of  the  statute  providing  for  the  parole 
of  prisoners,  a  man  may  be  paroled  any  time  after  he  enters  the 
prison,  and  under  the  provisions  of  the  Act  of  the  Thirty-third 
(General  Assembly,  on  the  recommendation  of  the  Judge  and 
C!ounty  Attorney  he  may  under  certain  conditions  be  paroled  by 
the  Board  before  he  is  committed  to  the  prison,  and  under  pro- 
visions of  the  Act  of  the  Thirty-fourth  (General  Assembly,  he  may 
be  parceled  from  the  bench,  under  certain  restrictions,  by  the 
Judge  who  tried  him.  I  believe  the  last  two  Acts  referred  to 
constitute  legislation  in  the  right  direction  and  there  are  many 
times  when  men  may  with  profit  to  themselves  and  to  the  public 
be  paroled  from  the  bench ;  I  think,  however,  that  different  pro- 
visions should  be  made  for  the  supervision  of  the  paroled  man 
when  paroled  from  the  bench  than  those  provided  in  the  Act  re- 
ferred to.  Either  that  each  county  should  have  a  parole  officer 
to  whom  such  men  should  report  and  whose  duty  it  should  be  to 
have  supervision  over  them  or  that  when  parole  from  the  bench 
is  ordered,  the  same  should  be  reported  to  the  State  Board 
of  Parole  and  the  man  taken  charge  of  by  it,  and  thereafter  he 
should  be  in  their  charge  and  under  their  control  as  any  other 
paroled  man.  Supervision  of  paroled  men  is  absolutely  essen- 
tial to  good  results  and  the  State  Board  must  always  be  organized 
to  give  it,  and  their  business  is  to  deal  exclusively  with  the  ques- 
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tion  of  paroling  and  supervising,  while  with  the  Judges  of  the 
State  and  the  Sheriffs,  and  the  Clerks  of  the  Courts,  or  with  coun* 
ty  parole  agents,  the  work  of  supervising  and  looking  after 
paroled  men  must  be  secondary.  I  deem  this  suggestion  at  least 
worthy  of  consideration. 

Under  the  parole  laws  of  some  States  there  is  a  minimum  as 
well  as  a  maximum  to  the  sentence  of  the  court.  Usually  one 
year  is  the  minimum  for  men  sent  to  the  reformatory  prison. 
This  is  probably  because  of  two  reasons;  first,  because  as  a  rule 
if  a  man  should  be  sent  to  a  reformatory  at  all  one  year  is  short 
enough  time  to  impress  the  offender  with  the  seriousness  of  his 
offense  and  the  dignity  of  the  law;  second,  because  one  year  is 
short  enough  time  in  which  to  become  interested  in  or  at  all 
proficient  in  any  line  of  industry.  The  reformatory  should 
always  be  so  oi^anized  as  to  furnish  some  line  of  work  to  the 
inmate,  that  is,  as  near  as  may  be,  suitable  to  his  taste  and  nat- 
ural bent  and  ability,  to  the  end  that  his  interest  and  ambition 
may  be  aroused  and  he  will  have  something  he  is  in  a  measure 
fitted  to  do  when  he  is  released.  The  Iowa  Board  ttheref ore  de- 
cided to  take  up  cases  where  the  maximum  sentence  is  for  more 
than  two  years  at  the  end  of  one  year  from  the  date  of  com- 
mitment to  the  prison  and  those  where  the  maximum  sentence 
is  two  years  or  less  at  the  end  of  six  months. 

The  investigation  of  the  case  of  a  prisoner  does  not  depend 
on  anything  he  or  his  friends  may  do  or  not  do ;  it  is  not  neces- 
sary that  he  should  employ  attorneys  or  petition  the  Board  or 
the  Governor.  The  case  of  everyone  admitted  to  either  the 
Befonnatory  or  the  Penitentiary  is  placed  at  once  on  the  docket 
of  the  Board  and  the  investigation  begins  on  his  admission  to  the 
prison  and  when  the  time  comes  for  consideration  each  case  is 
taken  in  its  order,  and  some  conclusion  reached  as  to  what  should 
be  done,  before  it  passes  from  the  list  of  live  cases.  The  first  thing 
required  is  a  statement  from  the  prisoner  made  in  answer  to 
printed  questions  propounded  to  him  as  soon  as  he  is  in  the 
prison,  which  questions  are  formed  with  a  view  to  getting  from 
him  a  short  sketch  of  his  life,  his  ancestry,  his  own  record, 
whether  criminal  or  not,  previous  arrests  and  convictions,  the 
physical  and  criminal  or  non-criminal  record  of  his  immediate 
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ancestors  and  of  his  family,  his  own  account  of  his  crime  and  the 
names  of  those  he  desires  us  to  communicate  with  in  order  that  we 
may  be  better  informed  as  to  who  he  is  and  what  he  has  been;  he 
is  given  opportunity  to  refer  us  to  persons  who  will  present  him. 
in  the  most  favorable  light  in  which  he  is  entitled  to  be  con- 
sidered.   It  is  also  by  statute  made  the  duty  of  the  Clerk  of  the 
Court  to  transmit  to  the  Board  certified  copies  of  the  indictment 
and  the  minutes  of  the  testimony  taken  before  the  grand  jury 
in  the  case  of  each  man  convicted  and  sent  to  prison.    The  statute 
also  requires  the  Judge  who  tried  the  prisoner  and  the  County 
Attorney  who  prosecuted  him  to  give  to  the  Board,  when  asked, 
all  the  information  they  have  that  will  enable  the  Board  the 
better  to  understand  what  to  do  with  him.    This  information  is 
frequently  most  helpful,  sometimes  of  little  value  and  by  some 
Judges  and  County  Attorneys  requests  are  given  no  attention. 
In  a  few  instances  the  latter  has  been  the  result  because  the 
Board  has  found  itself  unable  to  follow  the  recommendations  of 
either  in  fixing  the  time  of  prison  service.     This  condition  is, 
however,  much  improved  as  compared  Mdth  the  first  years  of  the 
operation  of  the  law.    Some  Judges  were  at  first  loth  to  concede 
that  the  law  was  constitutional  or  the  best  method  of  fixing  the 
duration  of  punishment,  however,  because  of  repeated  decisions 
of  our  Supreme  Court  the  first  question  has  been  settled  and 
while  no  doubt  some  yet  believe  that  the  trial  Judge  is  the  man 
best  fitted  to  determine  the  time  a  convicted  man  should  suffer 
imprisonment,  (and  this  may  be  true  —  I  will  discuss  that  later), 
yet  it  would  seem  that,  whether  the  bar  fully  approves  the  rules 
and  practice  of  the  Board  the  principle  of  entrusting  tiie  fixing 
of  the  time  of  punishment  to  a  tribunal  other  than  the  tribunal 
before  whom  the  prisoner  was  tried  is  more  generally  approved 
than  it  was.    The  County  Attorney  is  best  fitted  of  anyone  con- 
nected with  the  prosecution  to  give  valuable  information  to  the 
Board  concerning  the  prisoner,  the  Sheriff  next  and  then  the 
Judge.    They  can  in  most  cases  be  most  helpful,  and  they  owe  it 
to  the  prisoner,  to  themselves  and  to  society  to  secure  and  trans- 
mit to  the  Board  all  the  facts  concerning  the  prisoner  and  his 
offense  they  can  obtain,  the  impression  they  formed  from  their 
observation  of  him  and  contact  with  him  as  they  may  be  affected 
by  the  facts  elicited  on  the  trial  or  otherwise. 
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Correspondence  is  then  begun  by  the  Board  with  the  refer- 
ences given  by  the  prisoner  and  with  any  others  whom  we  are 
led  to  believe  can  give  us  information.  We  bring,  before  us  be- , 
fore  the  expiration  of  the  six  months  or  year  as  the  case  may  be, 
each  prisoner,  and  give  him  opportunity  to  give  us  any  in- 
formation concerning  himself,  his  own  explanation  of  his  success 
or  failure  in  life,  his  excuses  for  his  crime  or  criminal  career,  or 
to  present  anything  he  may  desire  in  his  own  behalf,  and  subject 
him  to  such  examination  or  cross-examination  as  we  believe  bene- 
ficial in  trying  to  arrive  at  a  just  conclusion  in  his  case,  both  for 
his  own  good  and  the  good  of  society.  New  lines  of  investigation 
are  as  a  result  of  these  examinations  frequently  suggested,  which 
we  endeavor  to  follow  and  often  such  examinations  result  bene- 
ficially to  the  prisoner  and  beneficially  to  the  State,  often  greatly 
to  the  undoing  of  the  prisoner.  The  man  who  has  been  well  or 
even  fairly  well  raised,  who  has  for  the  most  part  led  a  good  life, 
will  not  hesitate  to  tell  it ;  the  man  who  has  a  bad  record  but  is 
really  sorry  for  it,  will  respond  as  a  rule ;  the  man  who  has  such 
a  record  as  that  he  knows  the  revelation  of  it  will  condemn  him, 
or  does  not  desire  to  reform,  looks  on  this  investigation  as  a 
hardship  and  his  friends  sympathize  with  him.  We  have  been 
reminded  that  it  is  wrong  to  ask  a  man  to  incriminate  himself, 
that  this  is  not  allowed  in  the  courts,  and  should  not  be  indulged 
in  by  the  Board.  Those  who  think  thus  do  not  discriminate  be- 
tween the  condition  of  a  man  not  yet  convicted  of  a  crime  and 
one  who  is  already  convicted.  The  Board  of  Parole  is  dealing 
with  men  presumed  to  be  guilty,  because  the  court  has  said  they 
were  guilty,  while  the  court  is  dealing  with  men  presumed  to  be 
innocent.  The  man  who  has  been  found  guilty  of  crime  has  lost 
some  rights  he  possessed  until  he  had  been  so  found,  and  it  is  not 
for  him  to  demand  or  expect  that  the  State  in  dealing  Mdth  him 
while  in  its  custody,  thereafter  will  deal  Mdth  him  as  an  innocent 
man  or  accord  to  him  the  rights  of  an  innocent  man,  unless  he  is 
able  to  establish  against  the  presumption  of  guilt  the  fact  that 
he  was  innocent  and  there  was  for  some  reason  for  which  he  was 
not  to  blame,  a  miscarriage  of  justice.  Let  me  digress  in  passing 
long  enough  to  remark  that  while  much  is  written  and  said  about 
the  probability  of  innocent  men  being  convicted  of  crime  and 
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much  sympathy  aroused  for  the  man  suffering  at  the  hands  of 
over-zealous  prosecutors  or  unscrupulous  police  officers  or  the 
passion  or  prejudice  of  the  people  of  the  community  in  which  he 
was  tried  and  that  passion  or  prejudice  has  reached  the  jury 
box  or  the  Judge  and  biased  and  prejudiced  them  to  such  an 
extent  as  that  an  innocent  man  has  suffered,  yet  cases  of  the 
conviction  of  an  innocent  man,  in  my  judgment,  from  a  long  ex- 
perience at  the  bar,  as  well  as  my  experience  on  the  Board  of 
Parole,  are  rare,  and  in  Iowa  are  very  rare.  Of  course,  it  is  pos- 
sible for  such  a  thing  to  occur  and  I  have  no  doubt  it  may  have 
occurred  in  Iowa,  and  when  it  has  occurred  executive  clemency 
should  be  at  once  extended  no  matter  how  many  courts  or  juries 
have  passed  on  the  case. 

When  we  have  secured  all  the  facts  or  such  facts  as  we  are  able 
to  obtain  by  these  means  and  others  that  may  seem  likely  to  dis- 
close facts,  we  parole,  continue  to  a  definite  date,  which  date  is 
the  time  when  from  what  we  then  know,  the  case  should  be  again 
considered,  and  which  is  frequently  the  time  when  we  parole 
unless  new  facts  arise,  or  conduct  and  disposition  and  failure  to 
improve  in  prison  lead  us  to  think  good  results  will  not  follow, 
or  we  deny  parole  which  means  to  the  prisoner  and  is  intended  so 
to  mean  that  in  our  judgment  the  maximum  sentence  should  be 
served.  In  order  that  mistakes  may  be  corrected  or  a  man  may 
not  be  forgotten  in  case  new  facts  have  been  brought  to  our  at- 
tention that  demand  a  different  disposition  of  the  case  from  the 
first  made,  we  as  often  as  two  times  a  year  review  our  entire 
docket  considering  the  case  of  each  man  still  in  prison  on  the 
maximum  sentence,  not  infrequently  advancing  men  for  earlier 
consideration  than  first  determined  and  sometimes  being  com- 
pelled to  make  the  punishment  more  drastic.  The  Board  is  seek* 
ing  as  diligently  as  it  can  to  find  the  man  who  can  be  helped 
and  to  help  him  and  hope  to  be  as  diligent  in  seeking  to  save  the 
State  from  having  turned  loose  to  prey  on  its  citizens  men  who 
should  not  be,  and  have  no  right  to  be,  at  large.  Having  done 
these  things  we  parole  such  men  as  we  believe  give  us  promise  of 
better  lives  at  as  early  a  date  as  possible  consistent  with  the  char- 
acter of  their  offense  and  the  promise  they  give  of  reformation. 

From  what  I  have  said  you  can  readily  understand  that  much 
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the  larger  per  cent  of  those  who  can  hope  for  parole  must  not 
only  come  from  the  first  offenders,  but  from  the  younger  men 
and  women.  There  is  one  thing  that  we  cannot  in  Iowa  take  into 
account  to  any  considerable  extent,  and  that  is  proficiency  in 
work  done  by  the  men  while  in  prison.  The  lai^er  number  of 
men  and  boys  from  sixteen  to  thirty  years  of  age  going  to  the 
reformatory  at  Anamosa  have  no  occupation,  trade  or  profession. 
They  are  only  capable  of  performing  the  kind  of  labor  that  re- 
quires the  least  skill.  While  in  the  reformatory  they  should 
have  opportunity  to  make  themselves  reasonably  proficient  in 
some  kind  of  occupation  or  trade  that  will  fit  them  for  employ- 
ment when  they  are  released.  This  by  many  who  have  had  most 
experience  in  dealing  with  boys  and  young  men  in  prisons  for 
the  first  time  and  who  have  given  much  thought  to  the  subject, 
is  deemed  one  of,  if  not  the  most  essential  thing  in  the  oi^aniza- 
tion  of  a  reformatory  penal  institution.  Our  State  has  done  so 
little  in  that  line  that  it  might  be  said  she  has  not  made  a  be- 
ginning. In  a  small  way  there  are  two  or  three  industries  that 
offer  opportunity  for  a  few  men  to  learn  how  to  work  at  some- 
thing above  common  labor,  and  when  a  boy  has  done  well  in  one 
of  these  departments  and  been  kept  until  he  can  be  recommended 
as  having  some  degree  of  skill  in  his  work,  it  is  not  often  difficult 
to  find  a  place  for  him  on  the  outside,  and  not  often  that  he 
proves  derelict;  again  a  boy  who  has  an  opportunity  to  engage 
in  skilled  labor  for  which  he  is  suited,  becomes  interested,  his 
ambition  to  do  something  is  easily  aroused,  he  is  more  contented 
in  his  confinement. 

The  Board  will  not  parole  a  man,  when  they  know  it,  who  is 
not  able  to  make  at  least  a  fairly  good  record  in  the  prison,  that 
is,  in  general  conduct  and  observance  of  the  rules  of  the  prison. 
We  understand  it  to  be  one  of  the  conditions  necessary  to  the 
paroling  of  a  prisoner  and  finding  him  employment  and  being 
at  the  expense  of  his  supervision  while  on  parole,  that  it  should 
appear  there  was  reasonable  grounds  for  believing  he  would 
likely  profit  by  it  and  make  good,  we  are  not  of  the  opinion  that 
a  man  who  cannot  keep  the  prison  rules  gives  promise  of  good 
results.  It  must  not  be  thought,  however,  that  a  good  reooiHl  is 
always  a  good  recommendation  for  a  man.    The  shrewd  pro- 
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fesaional  and  premeditated  criminal  does  not  as  a  role  have 
trouble  with  the  warden  and  his  officers,  and  many  times  if  he 
violates  the  rules  he  has  the  ability  to  deceive  the  officer  or  conceal 
the  offense.  I  do  not  here  condemn  the  merit  aystem,  for  our 
experience  is  not  yet  sufficiently  extensive  to  justify  that»  in  the 
face  of  the  claims  of  many  who  lay  much  stress  on  good  prison 
conduct  as  one  of  the  strong  evidences  of  reformation,  but  from 
the  experience  the  Iowa  Board  of  Parole  has  had,  good  prison 
record  is  not  much  of  a  factor  to  use  in  determining  what  a  man 
is  or  wants  to  be.  Bad  prison  record  is  good  cause  for  keeping  in, 
but  good  prison  record  is  not  always  good  cause  for  letting  out 
Many  boys  come  before  us  who  have  reports  against  them.  In 
many  instances  these  are  not  evidence  of  wilful  disobedience.  It 
is  not  easy  for  a  boy  from  sixteen  to  twenty  years  of  age  to  al- 
ways remember  to  keep  his  mouth  shut,  or  to  refrain  from  doing 
many  things  which  are  in  violation  of  the  rules  and  which  the 
officer  must  insist  on  being  obeyed,  and  many  times  such  should 
not  be  held  too  rigidly  against  him. 

Under  the  laws  of  Iowa,  before  a  man  can  be  released  on  parole 
we  must  have  a  contract  from  some  suitable  man  that  he  will  fur- 
nish or  find  employment  for  him  for  at  least  six  months,  and  we, 
as  far  as  we  can,  secure  this  for  the  entire  parole  period,  one  year. 
The  contract  must  also  provide  that  such  man  will  have  super- 
vision over  the  man  and  keep  sufficiently  advised  concerning 
him  and  his  conduct  as  that  he  can  verify  his  monthly  reports, 
and  if  the  paroled  man  needs  attention  from  the  officer  or  a  visit 
from  the  agent,  or  is  not  keeping  the  obligations  of  his  parole, 
will  at  once  notify  the  Secretary  of  the  Board.  The  securing  of 
these  contracts  is  difficult.  The  reasons  are  obvious  and  need  not 
he  rehearsed  here.  We  find  that  in  the  fall  and  winter  it  is  most 
difficult  to  secure  employment.  This  to  some  considerable  ex- 
tent would  be  avoided  if  we  were  teaching  more  men  something 
besides  shoveling  coal  and  quarrying  rock.  There  is  danger  in 
the  factory,  machine  shop,  or  Mdth  contract  or  public  work  to 
the. paroled  man  who  goes  to  do  common  labor.  The  tinner,  the 
tailor,  the  barber,  the  stationary  engineer,  the  printer,  the  book- 
binder, and  such  like,  can  be  placed  much  more  readily  and  with 
much  greater  probability  of  good  results.    When  a  man  is  placed 
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and  all  the  precautions  possible  are  used  it  is  frequently  almost  as 
much  trouble  to  keep  the  employer  or  guardian  in  line  as  the 
paroled  man.  It  is  most  difficult  to  get  the  average  American  to 
understand  that  YES  means  TES;  and  NO  means  NO,  and  it  is 
sometimes  difficult  for  one's  self  to  give  full  force  to  the  terms. 
When  paroled  and  located,  then  begins  the  test  and  then  the  boy 
or  young  man  needs  encouragement  and  the  helping  hand  of  the 
representative  of  the  State,  for  the  first  few  months  will,  as  a 
rule,  determine  whether  the  effort  in  his  behalf  will  result  in  good 
or  bad. 

One  of  the  chief  objects  in  selecting  an  employer  should 
be  to  find  a  man  who  will  in  his  attitude  toward  him,  his  dis- 
position to  encourage,  his  recognition  of  the  fact  that  he  has  a 
man  under  his  care,  who  to  some  extent  at  least,  has  failed  in 
life,  and  that  he  has  an  opportunity  to  aid  in  an  effort  to  build 
a  man  and  a  good  citizen  and  appreciates  the  opportunity,  a 
man  who  will  not  under  any  circumstances  reproach  the  man 
under  his  care  by  reference  to  his  past  life,  nor  allow  it  to  be  done 
by  coemployes  or  his  family,  such  is  the  man  needed  to  be  placed 
over  the  paroled  man.  Alas,  however,  it  is  most  difficult  to  find 
enough  of  such  men  to  meet  the  demand  in  Iowa.  It  is  very 
easy  to  lecture  and  preach  and  write  about  our  duty  to  the  unfor- 
tunate boy  who  has  gone  wrong,  and  the  duty  of  society  toward 
him — sentimental  talk  is  popular — ^it  sounds  well,  but  it  too  fre- 
quently occurs  that  when  you  call  on  such  persons  to  aid  directly 
in  caring  for  those  boys,  the  enthusiasm  rapidly  oozes  out.  It 
should  not  be  that  a  man  would  have  to  go  out  to  some  one,  on 
his  leaving  prison  on  parole,  whose  only  interest  in  him  is  in  th6 
work  he  can  do,  but  it  is  impossible  to  avoid  doing  so.  The  Iowa 
Board  has  called  on  men  for  aid  in  caring  for  men  we  had  con- 
cluded to  parole,  who  had  urged  us  to  parole  sooner  and  could 
Bot  even  get  an  intimation  that  an  effort  would  be  made  to  help. 
The  best  supervision  that  a  man  out  on  parole  or  suspended  sen- 
tence can  have  is  an  employer  who  takes  from  an  unselfish  stand- 
point an  interest  in  him ;  next  the  paroled  man  needs  to  feel  and 
know  from  what  they  seek  to  do  for  him  that  the  man  or  men  re- 
sponsible for  his  release  and  the  giving  him  opportunity  to 
go  at  liberty  have  an  interest,  in  him  and  want  him  to  succeed. 
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and  that  thsB  desire  is  prompted  from  some  higher  motive  than 
simply  a  desire  to  make  a  good  showing  in  a  table  of  statistics. 
The  man  who  really  desires  to  improve  may  be  discouraged  if  he 
becomes  impressed  with  the  notion  that  a  Judge  or  Board  of  Pa- 
role or  Chief  Executive  are  not  honestly  working  with  that  end 
in  view.  The  men  who  deceive  Judges,  Parole  Boards  and  Gov- 
ernors and  who  have  no  real  desire  to  do  any  better  than  they 
have  before,  who  seek  liberty  under  a  false  pretense,  will  be  the 
first  to  accuse  those  whom  they  have  deceived  of  lack  of  interest 
in  them,  of  being  hard-hearted  and  exacting,  but  this  is  no  ex- 
cuse for  any  slacking  of  effort  in  behalf  of  the  paroled  man,  to 
the  end  that  the  really  worthy  man  may  not  be  overlooked. 

It  is  not  possible  for  Judges,  Boards  or  Governors  to  give  the 
attention  to  paroled  men  which  they  need,  hence  much  of  it  must 
be  done  by  probation  officers,  parole  agents  and  such  like  persons, 
and  the  selection  of  these  persons  is  no  easy  task.  The  Iowa 
Board  has  found  an  idea  prevailing  that  some  person  who  had 
had  experience  as  a  police  officer  or  prison  man  would  by  reason 
of  such  service  be  specially  fitted  for  such  woric.  Very  good,  if 
other  elements  of  fitness  abound,  but  alone,  rather  a  reason  why 
such  should  not  be  selected  than  otherwise.  Some  seem  to  think 
the  student  of  penology  or  the  sentimental  agitetor  or  the  gym- 
pathetic  excuser  of  crime,  suiteble  persons  for  such  position. 
Not  at  all,  rather  the  opposite.  The  parole  or  probation  officer 
should,  of  course,  be  kind  and  gentle  and  full  of  human  sym- 
pathy  and  ready  to  forgive  the  repentant  man  and  help  him, 
but  it  goes  without  sa3ring  that  he  should  be  firm,  and  if  needs 
be  emphatic,  and  above  all  he  should  be  a  man  who  recognizes 
that  it  is  a  serious  thing  to  commit  an  offense  against  the  Stete, 
that  a  felony  is  a  crime,  and  when  the  offender  is  apprehended 
he  must  be  dealt  Mdth  as  an  offender.  Such  a  representetive  of 
the  Judge,  Board  or  Governor  can  do  much  in  personal  visitation 
to  aid  the  man  who  truly  wante  to  be  helped  and  the  force  of 
such  officers  should  be  sufficient  to  keep  in  close  touch  with  the 
men  on  parole  or  probation. 

The  above  observations  are  such  as  have  been  su^^^ested  by 
the  experience  of  the  Iowa  Board  of  Parole  since  ite  organization 
July  1,  1907,  which  experience  is  yet  too  limited  to  warrant  the 


Digitized  by  CjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  57 

members  in  concluding  that  they  have  yet  solved  many  of  the 
perplexing  questions  involved  in  administering  the  parole  sys- 
tem. Besults,  however,  have  been  such  as  to  justify  the  Board 
in  believing  that  many  young  men  can  be  helped  and  many 
saved  to  good  citizenship  by  the  parole  system  properly  admin- 
istered in  connection  with  the  indeterminate  sentence. 

During  the  first  three  years  of  the  work  of  the  Iowa  Board 
221  paroles  were  issued.  Of  these,  43  violated  their  paroles,  19 
of  these  derelicts  were  returned  to  prison,  and  24  had  not  at  the 
close  of  the  period  been  apprehended.  It  is  probable  that  the 
unapprehended  violator  is,  however,  less  likely  to  commit  another 
offense,  especially  in  Iowa,  than  if  he  had  not  been  paroled,  so 
that  while  all  that  was  hoped  for  in  the  effort  to  help  has  not 
been  accomplished,  still  some  good  has  resulted.  Of  this  221, 
90  were  serving  under  the  old  law  a  definite  sentence  as  fixed  by 
the  judge,  and  131  were  serving  the  maximum  or  so-called  in- 
determinate sentence.  Twelve  of  the  221  had  served  in  prison 
before,  leaving  209  serving  their  first  sentence,  only  one  man 
serving  a  maximum  sentence  under  the  new  statute,  had  ever 
served  time  in  prison  before.  There  is  small  hope  of  reformation 
in  the  man  who  has  once  served  time  and  comes  back  for  another 
offense.  Since  the  report  of  the  Board  July  1,  1910,  there  have 
been  paroled  more  than  three  hundred  and  the  per  cent  of  de- 
linquents has  increased  some,  probably  to  between  twenty-three 
per  cent  and  twenty-five  per  cent. 

In  all  cases  where  men  had  been  paroled  from  both  the 
definite  and  maximum  classes  to  June  30,  1910,  in  which  the 
sentence  is  for  the  same  crime,  except  two,  tiie  determinate  had 
served  a  longer  average  time  than  the  indeterminate,  yet  in 
such  cases  there  was  by  action  of  the  Board  a  shortening  of  the 
time  fixed  by  the  judge  who  pronounced  sentence.  For  instance, 
in  that  three  years  there  were  paroled  four  who  had  been  sent 
under  the  definite  sentence  for  the  crime  of  manslaughter  and 
the  average  time  served  by  them  was  two  years,  eight  months 
and  twenty-seven  days;  two  were  paroled  who  had  been  sent 
luider  the  indeterminate  sentence  for  the  maximum  of  eight 
years,  and  the  average  time  served  by  them  was  one  year,  two 
months  and  sixteen  diays.    Where  the  prisoner  was  guilty  of 
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the  crime  of  larceny,  38  mdeterminates  were  paroled,  average 
time  served,  one  year,  six  months  and  twenty-four  days;  eleven 
determinates  were  paroled,  average  time  served,  one  year,  six 
months  and  twenty-nine  days.  The  average  time  served  by  the 
first  offender  and  the  young  man  under  the  imrole  system  is 
shorter  than  under  the  old  law,  but  the  average  time  served  by 
the  repeater  and  the  old  offender  is  longer  and  so  much  longer 
that  the  average  time  of  service  of  the  entire  prison  population 
is  longer  than  it  was  under  the  old  system  of  determinate  sen- 
tence. It  is  this  condition  of  things  that  is  partially  responsible 
for  the  increase  in  prison  population  and  lai^ely  responsible 
for  the  complaint  of  the  prisoners  and  their  sympathizers.  Un- 
der the  old  system  there  was  little  discrimination  between  the  old 
and  the  first  offender,  between  the  accidental  and  premeditated 
criminal,  between  the  man  who  wanted  to  do  better  and  the  man 
who  had  no  desire  other  than  to  get  out  and  resume  his  criminal 
life.  There  is  still  not  as  much  discrimination  as  there  should 
be  for  the  reason  that  after  the  use  of  all  the  means  at  the  com- 
mand of  the  Board  and  the  officers  of  the  law,  it  remains  im- 
possible many  times  to  reach  the  facts,  and  mistakes  are  easily 
made  and  are  made  both  ways. 

The  protection  of  society  is  the  real  reason  for  the  enactment 
of  criminal  statutes  and  the  enforcement  thereof.  Many  men 
violate  the  statutes  who  are  not  real  criminals,  or  do  not  want 
to  be,  and  society  does  well  and  acts  humanely  as  weU  as  for  its 
own  protection,  when  it  does  all  it  can  to  seek  out  such,  and  in 
every  reasonable  way  endeavor  to  make  out  of  them  good  men 
and  women.  There  is,  however,  a  sentimentalism  predominating 
in  the  minds  of  many  that  tends  to  make  a  hero  out  of  every  man 
accused  of  crime,  and  it  would  seem  sometimes  that  the  more 
outrageous  the  crime  the  greater  the  hero.  Then  for  some  rea- 
sons, I  know  not  why,  the  public  lurches  from  one  extreme  to 
another  and  when  a  man  is  accused  of  a  crime,  even  before  he 
is  proven  guilty,  will  determine  his  case  and  consign  him  to  the 
bastile  or  gallows.  If  the  latter  is  not  reached,  it  will  not  be 
long  until  many  of  this  same  public  out  of  sympathy  for  wife, 
or  children  or  parents,  or  for  some  other  unknown  reason,  pos- 
sibly only  because  about  every  so  often  they  must  change  their 
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minds,  will  as  strenuously  insist  that  the  enemy  of  society  shall 
be  turned  loose  to  prey  upon  it  again.  A  few  years  ago  the 
press  of  this  country  gave  publicity  to  the  fact  that  a  woman 
was  to  be  hanged  in  one  of  the  States  of  this  Union,  and  forms  of 
petition  were  printed  addressed  to  the  Oovemor  of  that  State 
asking  for  a  commutation  to  a  life  sentence;  all  on  the  theory 
that  a  womian  should  not  suffer  capital  punishment.  These 
I>etitions  were  numerously  signed  in  Iowa  and  some  Iowa  news- 
papers assisted  in  their  circulation  and  favored  them.  Recently 
as  I  am  informed,  a  similar  effort  was  being  made  for  a  boy  of 
fourteen  years,  sentenced  in  a  sister  State  to  suffer  the  death 
penalty,  alleging  as  reason  therefor  that  a  boy  so  young  should 
not  suffer  death,  and  that  effort  was  supported  by  many  people 
and  some  newspapers  in  Iowa.  I  do  not  favor  the  death  penalty, 
but  where  it  is  the  law  and  the  proper  authorities  have  ordered 
it  inflicted  the  sentence  of  the  court  should  be  carried  out,  unless 
there  be  a  good  and  sufScient  reason  for  executive  interference, "" 
and  the  fact  that  the  condemned  is  a  woman  or  a  boy  is  little 
reason  why  it  should  not  be.  It  is  with  most  people  sentimental- 
ism  run  mad  and  with  some  the  taking  advantage  of  an  oppor- 
tunity to  find  fault  with  the  existing  order  of  things,  sought 
when  they  think  it  will  meet  Mdth  some  degree  of  approval  by  the 
unthinking. 

This  leads  me  to  refer  to  the  rule  which  I  think  should  be  a 
general  guide  in  administering  the  law  in  case  of  sentence  for 
the  more  serious  crimes  against  the  person,  life  sentence  for 
murder  in  the  first  degree,  for  rape,  either  forcible  or  statutory. 
The  law  in  Iowa  is  that  the  jury  hearing  all  the  evidence  shall 
in  case  of  verdicts  of  guilty  of  murder  in  the  first  degree  deter- 
mine whether  the  sentence  shall  be  death  or  life  imprisonment. 
The  man  who  has  been  guilty  of  deliberate  and  premeditated 
murder  and  who  has  by  the  jury  which  tried  him,  considering 
that  our  law  provides  the  death  penalty  in  such  a  case,  already 
had  great  clemency  extended  to  him  when  the  jury  has  fixed  a 
life  sentence  in  a  prison  instead  of  death.  By  his  act,  in  the 
minds  of  many  he  has  forfeited  his  life,  by  some  juries  trying 
him  he  would  have  been  condemned  to  die ;  by  the  favor  of  the 
jury  which  tried  him  he  has  only  forfeited  his  liberty.     The 
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years  he  may  yet  live  he  can  employ  in  reflection  and  repent- 
ance. Until  the  people  of  this  State  shall  see  fit  to  change  the 
law  there  is  left  no  reasonable  excuse  where  the  verdict  is  en- 
tirely justified,  for  interference  with  a  life  sentence  for  mnrder 
in  the  first  degree.  There  are  many  reasons  why  one  wonld  like 
to  extend  clemency  —  the  heart-breaks  of  family  and  friends, 
the  satisfaction  of  being  permitted  to  die  a  free  man,  the  prob- 
ability in  many  cases  of  good  citizenship  for  the  remainder  of 
the  prisoner's  life,  all  combine  to  cause  the  persons  in  whose 
hands  is  placed,  in  any  part,  the  exercise  of  clemency  to  desire 
to  extend  it.  However,  it  must  not  be  forgotten  that  human 
life  has  been  sacrificed,  that  the  sacrifice  was  without  just  cause, 
that  the  executioners  were  the  judge,  jury  and  chief  executive, 
that  in  many  cases  it  was  the  result  of  inexcusable  passion  and 
spirit  of  revenge,  and  in  many  cases  committed  when  engaged 
in  the  violation  of  other  laws  than  those  against  the  taking  of 
human  life,  that  a  lax  administration  of  the  law  in  the  case  of 
inexcusable  murder  will  result  as  it  always  has  in  the  ignoring 
of  the  rightly  constituted  authorities  and  then  that  frequently 
the  innocent  may  suffer  and  always  society  will  suffer.  These 
things  are  worse  than  deprivation  of  liberty,  worse  than  loss  of 
association  on  the  outside  with  family  and  friends,  worse  than 
death  in  prison;  these  things  must  all  be  considered  in  deter- 
mining what  should  be  done  with  the  prisoner  serving  life  sen- 
tence for  murder  in  the  first  degree. 

It  may  be  true  that  the  man  who  intended  to  take  human  life 
and  by  accident  failed  is  equally  guilty  with  the  man  who  suc- 
ceeded in  his  effort,  but  our  law  does  not  recognize  it,  and  the 
Chief  Executive  and  Board  of  Parole  are  charged  with  the  exe- 
cution of  the  law  as  the  people  of  the  State  have  made  it.  Life 
sentence  for  rape  is  a  maximum,  or  indeterminate  sentence,  and 
in  some  cases  where  honest  resistance  has  been  overcome  by  brute 
force  or  where  innocent  childhood  has  been  defiled  by  the  over 
persuasion  of  full  grown  manhood  is  none  too  long.  The  cases 
are  not  infrequent  where  the  perpetrators  of  the  crime  have 
forfeited  their  right  to  ever  again  mingle  with  their  fellows,  but 
this  is  a  crime  that,  because  of  varying  facts  and  different  de- 
grees of  guilt,  admits  of  varjring  and  different  grades  of  punish- 
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ment,  careful  myestigation  should  be  had  that  unjust  punishment 
may  not  be  inflicted. 

I  have  not  time  nor  is  it  properly  a  part  of  this  address  to 
enter  upon  a  discussion  of  the  classification  of  criminals,  or  the 
cause  of  crime.  Suffice  it  to  say  that  scientific  investigators  of 
crime  and  criminals  differ  as  to  these  matters,  and  there  are 
those  who  study  crime  and  criminals  from  a  more  practical 
standpoint  and  personal  contact  with  and  observation  of  the 
criminal  who  widely  differ  from  those  who  investigate  from  the 
scientific  standpoint.  One  ascribes  much  to  heredity,  one  to 
lack  of  control  and  discipline  by  parents  and  those  entrusted 
with  the  care  of  the  criminal  in  childhood  as  a  result  of  whix^h 
he  grows  up  with  a  wrong  idea  of  his  relation  toward  society 
because  of  which  he  soon  develops  into  an  enemy  of  it  and  the 
man  who  under  different  childhood  training  would  have  be- 
come a  law  abiding  and  useful  citizen  ends  in  a  criminal  career ; 
one  puts  emphasis  on  environment,  one  on  physical  defects  which 
result  in  mental  unbalance  and  so  on  through  the  list  No  doubt 
all  of  these  things  are  potent  factors  in  the  producing  of  a  crim- 
inaL  In  some  cases  all  of  these  may  combine,  in  others  part  only 
may  contribute  and  in  still  others  only  one  may  result  in  the 
making  of  a  criminal.  Some,  no  matter  what  the  cause  or  causes 
that  have  resulted  in  criminal  acts  have  reached  a  place  where 
they  have  no  desire  to  change  their  course  of  life.  Some  who 
have  at  times  better  impulses  and  desires  are  no  longer  able  to 
change  their  habits;  some  are  yet  in  the  class  that  can  be  saved 
to  useful  citizenship.  It  is  not  possible  to  readily  differentiate 
the  one  class  of  convicted  criminals  from  the  other. 

Accurate  life  history,  knowledge  as  nearly  as  it  may  be  ob- 
tained of  the  causes  which  have  contributed  to  his  being  in 
prison,  close  study  of  the  man  and  observation  of  him,  all  are 
necessary  to  enable  one  to  know  how  the  prisoner  should  be  dealt 
with.  No  trial  judge  can  satisfactorily  investigate  each  individ- 
ual case  for  he  has  neither  time  nor  opportunity  to  do  so  and 
in  many  cases  the  Board  must  fail  in  the  investigation,  because 
of  the  many  ways  a  prisoner  hedges  about  the  facts  of  his  life 
history.  The  business  of  the  court  should  be  to  see  to  it  that  men 
accused  of  crime  should  if  guilty  be  found  guilty,  if  innocent  be 
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acquitted,  and  when  I  nae  the  term  court  I  include  aU  the  ele- 
ments that  are  neceasary  to  constitute  a  court  in  the  trial  of  the 
criminal — ^the  Judge,  the  Prosecuting  Attorney,  the  police  of- 
ficers and  the  jury.  To  another  tribunal  should  be  left  the  woric 
of  determining  punishment.  That  tribunal  in  Iowa  is  the  Board 
of  Parole  and  the  Chief  Executive,  who  is  yet  left  in  the  fall 
possession  of  his  constitutional  power  to  extend  clemency  when- 
ever he  wills  and  to  whomsoever  he  may  deem  deserving  of  it. 
The  law  creating  the  Board  of  Parole,  wisely  as  I  think,  provided 
that  of  the  three  members  one  should  be  a  practicing  attorney, 
but  as  to  the  other  two  there  were  no  requirements  save  one, 
that  they  should  not  both  be  of  the  same  political  faith  as  the 
attorney. 

The  Governor  making  the  first  appointment  of  this  Board 
selected  as  the  law  required  a  practicing  attorney  and  on  his 
own  motion  one  of  the  others  a  practicing  physician  and  the 
other  from  among  active  business  men,  not  in  professional  life, 
and  subsequent  Chief  Executives  have,  as  I  think  wisely,  followed 
the  same  distribution.  There  should  always  be  a  medical  man 
on  the  Board  and  he  should  be  one  who  has  been  in  the  active 
practice  of  his  profession  and  also  a  representative  from  outside 
both  professions.  Whether  or  not  such  a  tribunal  should  be 
enlarged  in  order  that  a  range  of  wider  information  may  be 
included  and  the  prisoner  and  the  State  have  the  benefit  of  the 
consideration  of  his  case  from  more  viewpoints  is  worthy  of 
consideration  of  the  student  and  the  law  making  power.  From 
these  observations  you  may  have  readily  reached  the  conclusion 
that  I  believe  in  the  indeterminate  sentence  in  all  cases  of  the 
conviction  of  a  felony. 

The  parole  system  will  prove  a  failure  if  it  does  not  result  in 
reclaiming  a  per  cent  of  men  who  have  fallen  into  criminal 
habits.  The  time  will  not  come  when  one  object  of  sending  men 
to  prison  is  not  punishment,  and  it  should  not  come.  Another 
result  sought  in  depriving  men  of  their  liberty  is  and  always 
should  be  to  deter  others  and  through  fear  of  imprisonment  keep 
some  from  committing  offenses  against  the  law.  The  higher  and 
better  object,  however,  should  be  to  reach  the  better  natures  of 
men.    There  are  among  every  considerable  number  of  men  who 
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have  been  overtaken  in  fault  and  committed  to  prison,  always  a 
per  cent  who  do  not  mean  to  be  criminal,  who  with  proper  teach- 
ing, encouragement  and  environment,  can  be  aroused  to  an  hon- 
est ambition  to  become  better  than  they  have  been  and  a  per  cent 
who  cannot  be  reached  and  who  are  so  given  over  to  lives  of 
crime  either  voluntarily  or  involuntarily  committed,  that,  hu- 
manly speaking,  they  cannot  be  reformed  and  improvement  can- 
not be  expected,  and  a  per  cent  of  men  who  have  so  outraged 
society  and  violated  the  laws  of  both  Qod  and  man  that  they  have 
forfeited  all  right  to  be  permitted  to  associate  with  their  fellows. 
Society  for  its  own  protection  should  put  such  persons  out  of 
circulation  and  prevent  them  from  mingling  with  and  contam- 
inating their  fellows.  On  one  thing  I  think  all  students  of 
criminology  now  agree  or  are  nearing  agreement,  and  that  is, 
that  the  criminal  must  be  dealt  with  as  an  individual.  There 
must  of  course  be  given  some  consideration  to  harmony  in  the 
administration  of  punishment,  at  least  until  there  is  better  rec- 
ognition by  the  public  and  by  the  law  making  power  of  the 
fact  that  the  service  of  a  certain  time  in  prison  by  one  is  no  in- 
dication that  another  should  serve  the  same  time  for  a  like  of- 
fense. Some  hold  to  the  biological  theory  of  crime,  that  there 
is  a  criminal  class  with  inherited  criminal  tendencies,  mental 
and  physical  deficiencies,  so  that  its  members  are  necessarily 
criminal,  and  such  directly  or  indirectly  refer  nearly  all  crim- 
inals to  this  class.  Lombroso  was  the  exponent  of  the  extreme 
of  this  theory.  William  Allen  Pinkerton  is  quoted  in  a  recent 
magazine  article  as  taking  direct  issue  with  this  theory  and 
saying,  ''Criminals  are  quite  like  other  folks."  Mr.  Pinkerton 's 
theory  is  that  there  is  no  distinct  criminal  class.    He  says: 

No  one  can  study  criminals  at  close  range  and  believe  in  the  existence 
of  a  criminal  class.  *  *  *  Humanity  is  not  thns  divided  into  criminals 
and  non-eriminals.  There  is  but  one  classification  that  can  be  made, 
the  class  of  those  who  have  committed  crimes  and  the  class  of  those 
who  have  not  committed  crimes.  Within  certain  limits,  ranging  with 
the  individual,  every  human  being  is  a  potential  criminal. 

Mr.  Pinkerton  is  a  distinguished  exponent  of  the  extreme 
of  the  theory  opposed  to  that  of  Lombroso.  Professor  Charles 
A.  Ell  wood  in  a  recent  magazine  article  reviewing  Lombroso 's 
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work  entitled  ''Crime,  Its  Causes  and  Remedies"  and  the  bio- 
logical theory  of  its  distinguished  author  in  general,  while  criti- 
cising him  and  pointing  out  the  weak  places  in  his  argument, 
closes  a  learned  and  helpful  article  with  the  following  paragraph : 

One  thing  LombroBo's  work  has  definitely  aecompliflhed,  and  whieh 
will  remain  forever  a  monument  to  his  name,  and  that  is,  that  the  crim- 
inal man  mast  be  studied,  and  not  simply  crime  in  the  abstract;  that 
the  criminal  must  be  treated  as  an  individnal  and  not  his  act  aloi^e  con- 
sidered. The  individualization  of  punishment,  which  aU  humanitarian 
and  scientific  thinkers  are  now  agreed  upon,  is  something  which  Lom- 
broso  's  work,  more  perhaps  than  that  of  any  other  man,  has  helped  to  bring 
about.  While  there  may  be  many  errors  in  Lombroso's  theory  of  crime, 
he  set  about  to  demolish  a  much  more  absurd  theory.  That  the  theoiy 
of  the  ''classical  school,"  that  crime  is  the  product  of  an  arbitrary  free 
will,  and  the  resulting  criminal  law  and  procedure,  received  from  him  a 
death  stroke  is  now  beginning  to  become  apparent  to  all  intelligent 
observers. 

I  commend  to  your  reading  Lombroso's  work  referred  to 
above  and  recently  translated  and  published  in  this  country 
under  the  direction  of  the  American  Institute  of  Criminal  Law 
and  Criminology,  also  the  interview  of  William  Allen  Pinkerton 
as  reported  by  Frank  Parker  Stockbridge  and  published  in 
Hampton's  Magazine  for  May,  1912,  also  the  article  referred  to 
of  Professor  Charles  A.  EUwood,  professor  of  Sociology  in  the 
University  of  Missouri,  published  in  the  Journal  of  Criminal 
Law  and  Criminology,  Vol.  II,  No.  5,  page  723,  issued  January 
1912.  From  any  conclusion  that  can  be  reached  by  the  study 
of  any  of  these  theories  or  from  any  intermediate  theory,  there 
is  no  way  of  avoiding  the  final  determination  that  as  said  by 
Professor  EUwood,  ''The  criminal  man  must  be  studied  and  not 
simply  crime  in  the  abstract ;  that  the  criminal  must  be  treated 
as  an  individual  and  not  his  act  alone  considered."  To  select, 
educate,  reward  and  help  those  who  will  respond  to  good  im- 
pulses is  the  first  object  of  the  system  of  paroling  convicted 
criminals. 

To  keep  in  seclusion  such  as  will  not  or  can  not  respond  to 
such  influences  I  conceive  to  be  the  second  object  of  the  parole 
system  and  the  second  is  not  much  below  the  first  in  importance. 
The  world  for  centuries  looked  on  imprisonment  as  punishment 
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only.  It  is  impossible  for  mere  man  to  say  how  much  pimish- 
ment  should  be  inflicted  on  his  fellow  man  because  of  his  crime ; 
mere  man  can,  however,  come  more  nearly  to  a  just  conclusion 
on  the  question  of  whether  a  man  is  fit  to  be  allowed  to  mingle 
with  his  fellows,  whether  he  is  a  man  of  such  criminal  instincts 
and  vicious  habits  as  that  he  is  a  menace  to  society  and  his  in- 
fluence such  as  will  likely  ruin  those  with  whom  he  associates. 
Certainly  the  State  should  have  the  right  to  lay  its  hand  on  the 
criminal  who  has  proven  himself  to  be  dangerous  to  it.  To 
most  successfully  accomplish  these  things  the  indeterminate  sen- 
tence, in  fact  as  well  as  in  name,  I  conceive  to  be  a  necessity. 

The  courts  of  the  land  should  after  giving  to  an  accused 
man  all  reasonable  safeguards  in  the  investigation  of  the  charge 
of  crime  against  him,  determine  his  guilt  and  then  sentence 
him  to  imprisonment,  without  limit  as  to  time,  then  leave  it  to 
another  tribunal  to  determine  when  he  has  been  sufSciently 
punished,  when  he  has  served  long  enough  to  impress  on  others 
the  seriousness  of  the  offense  and  operate  to  deter  others,  when 
it  will  probably  be  safe  to  society  to  release  him,  to  keep  in  cus- 
tody indefinitely  such  as  by  their  conduct  have  forfeited  all  right 
to  associate  with  their  fellows  and  such  others  as  do  not  give 
satisfactory  evidence  of  repentance  and  reformation.  The  keep- 
ing of  a  man  in  custody  for  life  is  not  necessarily  punishment, 
it  is  the  state  protecting  itself  from  the  evil  influence  of  a  man 
who  has  proven  himself  a  menace  to  it  and  in  whom  there  is  no 
such  hope  as  would  justify  his  release  among  his  fellows.  This 
is  no  severer  or  more  drastic  remedy  than  society  uses  for  its 
protection  in, other  ways.  The  State  walks  into  the  homes  of 
its  citizens  and  deprives  them  of  their  liberty  for  the  protection 
of  its  people  against  physical  disease;  why  should  it  not  do  so 
for  the  protection  of  its  people  and  especially  its  youth  against 
moral  disease  1  The  yellow  card  on  your  door  means  that  you  can 
not  come  out,  that  others  can  not  go  in,  for  a  week,  for  a  month 
or  for  a  longer  time  because  disease  lurks  within  that  makes 
it  dangerous  for  you  to  mingle  with  them  and  until  you  have 
recovered  from  its  ravages  and  purged  yourself  of  its  filth  and 
contaminating,  debris  you  are  imprisoned.  You  may  be  sent 
to  the  pest  house  and  imprisoned  with  others  who  are  physically- 
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vile  like  you ;  you  may  be  isolated  for  life  and  compelled  to  for- 
sake home  and  family  and  to  die  among  those  who  are  suffering 
as  you  from  incurable  physical  or  mental  disease.  Society  may 
shudder  at  this  drastic  means  employed  to  protect  its  physical 
well  being,  but  society  upholds  it  and  has  through  all  the  history 
of  man.  ''Unclean,  unclean,"  has  been  heard  since  the  daya  of 
Moses.  In  these  days  serious  consideration  is  being  given 
by  medical  men  and  legislative  bodies  to  the  proposition  to  in- 
crease the  number  of  diseases  whose  victims  should  be  isolated 
from  their  fellows.  Is  there  reason  in  the  use  of  these  means 
to  protect  the  physical  well  being  and  then  allowing  the  moral 
leper  to  roam  at  large  contaminating  the  youth  of  the  state  and 
weakening  its  moral  fiber  Y  Are  we  justified  in  the  use  of  such 
drastic  measures  to  protect  our  people  against  physical  and 
mental  delinquents  which  can  only  destroy  the  body,  yet  turn 
loose  among  them  those  who  are  so  vile  and  filthy  morally  as  that 
they  will  spread  disease  which  will  destroy  both  soul  and  body? 
I  believe  in  the  absolutely  indeterminate  sentence,  and  the  pa- 
role system  cannot  be  administered  for  the  highest  good  until 
it  shall  be  the  law.  There  are  men  in  the  prisons  of  this  State 
who  have  only  moral  whooping  cough,  others  the  measles,  scarlet 
fever,  diphtheria,  tuberculosis,  leprosy,  and  neither  patient  nor 
society  will  be  benefited  by  paroling  out  the  moral  leper.  Those 
suffering  from  the  minor  troubles  should  as  soon  as  they  have 
given  evidence  of  recovery  and  suffered  sufficient  punishment 
to  impress  them  with  the  seriousness  of  their  offense  and  such 
as  would  tend  to  deter  others  from  like  offenses,  be  allowed  their 
liberty  under  safeguards  which  will  as  best  we  can  guard  against 
relapses.  While  such  as  do  not  should,  as  in  the  case  of  phys- 
ical and  mental  derangement,  be  kept  in  charge  of  the  State 
and  isolated  from  their  fellows. 

Crime  if  not  on  the  increase,  is  certainly  not  on  the  decrease. 
It  is  not  my  purpose  to  discuss  the  cause  of  it,  but  I  conceive  it 
the  duty  of  a  board  or  other  tribunal  charged  with  the  responsi- 
bility of  determining  when  the  man  convicted  of  crime  should 
be  turned  loose  on  society  to  as  nearly  as  it  is  possible  for  man 
to  do  it,  select  the  men  who  can  be  saved  to  good  lives  and  do 
all  in  the  power  of  the  State  to  save  them,  giving,  in  many  cases 
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the  benefit  of  the  doubt  to  the  youth  and  first  offender  and  to 
give  the  old  offender  and  the  premeditated  criminal  and  the 
man  who  has  committed  such  an  offense  as  that  he  has  forfeited 
his  right  to  mingle  with  his  kind  to  understand  that  the  State 
proposes  to  try  to  protect  itself  against  them  and  their  kind. 
Kindly,  humanely,  with  always  a  desire  to  find  some  reason  for 
clemency,  let  the  law  be  certainly  and  speedily  enforced  and 
crime  will  diminish. 

The  PBEsn>ENT :  I  am  sure  that  Senator  Berry  has  the  thanks 
of  every  member  of  this  Association  for  the  very  able  paper  he 
has  read  in  your  presence.  In  these  latter  days,  we  are  coming 
to  understand  that  there  is  much  we  have  not  known,  and  that 
there  is  much  yet  for  us  tp  learn,  in  the  study  of  the  criminal 
class.  As  prosecutor,  and  later  when  engaged  in  making  legisla- 
tion, I  began  to  be  thoroughly  convinced  that  the  average  crim- 
inal is  such  because  of  environment  and  education,  and  not  be- 
cause of  birth  or  an  innate  tendency,  and  we  can  yet  do  much  in 
this  State  and  have  much  yet  to  do.  I  confess,  I  was  astounded 
when  I  first  came  into  the  State  Senate,  to  find  no  manual  train- 
ing had  been  provided  for  the  boys  at  what  is  commonly  known 
as  the  "Reform  School' '.  There  were  there  between  four  and 
five  hundred  boys,  with  a  superabundance  of  animal  spirit,  with 
no  manual  training  of  any  character  save  and  except  that  which 
came  from  plowing  the  com  and  chopping  wood,  and  a  few  other 
lines  of  work.  It  has  been  ten  years  since  we  made  the  first  ap- 
propriation for  manual  training  in  the  Industrial  School.  In 
the  State  of  New  York  they  have  a  reformatory  system  at  Elmira 
where  there  are  about  fifteen  hundred  incarcerated.  Their  sta- 
tistics show  that  between  seventy-five  and  eighty-five  per  cent  of 
the  inmates  are  discharged  to  be  heard  of  no  more.  If  we  can 
place  our  reformatory  on  that  basis,  we  can  make  as  good  or  a 
better  showing,  because  we  do  not  have  New  York  City  or  Brook- 
lyn to  deal  with. 

A  few  years  ago  I  visited  Mt.  Vernon,  and  saw  the  old  tomb 
where  Cteorge  Washington  was  interred  tmtil  his  remains  were 
removed  to  the  place  where  they  now  rest.  At  the  comers  of 
the  old  farm  there  stood  four  cherry  trees,  which  I  was  advised 
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had  been  there  from  the  time  the  vault  was  firgt  built  by  Wash- 
ington. At  that  time  they  were  in  a  bad  state  of  decay.  The 
next  day  I  was  in  the  city  of  Washington  and  met  a  friend  of 
mine  employed  in  the  House  of  BepresentativeSy  and  he  told  me 
that  there  had  been  a  storm  out  at  Mt  Vernon,  and  a  policeman 
presented  him  with  a  little  gavel  made  from  that  cherry  wood, 
and  I  have  brought  it  here  to-day  and  am  using  it.  This  is  not 
from  the  cherry  tree  George  cut  down,  but  rather  from  the  ones 
that  he  grew. 

I  believe  this  completes  the  program  for  the  forenoon,  and  we 
wiU  take  an  adjournment  until  1 :30  P.  M. 


Thuhsday  Afternoon  Session 

1:30  O'CLOCK  p.  M. 

The  PBEsmENT :  The  convention  will  please  come  to  order.  In 
the  absence  of  the  Vice-President,  I  will  call  Mr.  James  O. 
Crosby  of  Gamavillo  to  the  chair,  who  I  think  is  the  present 
Dean  of  the  bar. 

Mb.  Cbosby:  Gentlemen,  the  next  order  of  business  is  the 
President's  address,  ''The  Judicial  Recall",  by  Senator  C.  O. 
Saunders  of  Council  Blu£b. 

THE  JUDICIAL  BBCALL 

One  hundred  and  thirty-six  years  have  passed  since  the  Lib- 
erty Bell,  in  brazen  tones,  proclaimed  the  birth  of  a  new  Nation 
and  announced  that,  under  God,  there  should  exist  in  the  new 
world  a  government  wherein  all  men  should  be  free — ^a  govern- 
ment that  was  being  created  for  the  purpose  of  vouchsafing  to 
all  men,  without  regard  to  creed,  faith,  or  station  the  blessings  of 
liberty  and  freedom  from  oppression.  At  that  time.  North 
America  was  a  wilderness,  except  that  along  the  Atlantic  coast 
and  by  a  few  great  inland  waters  there  was  a  narrow  fringe  of 
settlers  who  alternated  between  fear  of  the  savage  and  dread  of 
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the  royal  mandate,  usaally  executed  by  a  haughty  governor  re- 
enforced  by  the  bayonets  of  a  rude  and  cruel  soldiery. 

For  many  years,  the  work  of  building  a  new  Nation  was 
heavy  and  society  was  engrossed  in  the  hard  struggle  for  exist- 
ence. The  supreme,  yea,  the  only  issue  was  the  construction  of 
a  government  and  to  that  end  the  best  thought  of  the  day  was 
given.  Every  patriot  contributed  of  his  time  and  toil,  and 
counted  no  day  lost  that  had  been  spent  in  earnest,  often  heated, 
discussion  of  the  fundamentals  of  free  government.  Crowding 
upon  the  heels  of  the  early  struggles,  came  the  contentions  over 
the  existence  of  human  slavery  which  culminated  in  four  years 
of  battle  and  civil  commotion — ^years  in  which  the  very  flower 
of  the  Nation's  manhood  went  down  in  fratricidal  strife  over 
the  so-called  right  of  a  human  being  to  own  a  human  chattel. 
Slavery  perished  amid  the  smoke  of  battle,  but  many  years  were 
required  to  work  out  the  almost  vital  problems  that  came  as  a 
legacy  of  the  Civil  War.  Just  as  the  fires  of  passion  were  burn- 
ing low,  there  came  the  brief  but  glorious  struggle  with  Spain, 
in  which  the  thought  of  the  Nation  was  absorbed.  Two  or  three 
years  sufiSced,  however,  practically  to  dispose  of  the  problems 
growing  out  of  our  last  war,  and,  with  the  questions  involving 
the  very  being  of  the  Nation  settled,  or  worse — forgotten,  men 
have  addressed  themselves  to  the  task  of  reforming  almost  every 
institution  known  to  the  Anglo  Saxon  race,  whether  the  same  be 
good  or  evil ;  and  change,  in  too  many  cases,  has  been  by  a  mis- 
nomer styled  ** reform'*  when  in  fact  it  has  been  retrogression. 

In  the  last  fifty  years,  modem  invention  has  subjugated  the 
invisible  forces  of  nature  and  created  new  and  mighty  means  for 
the  movement  of  commerce  and  the  transmission  of  thought; 
strange  and  wonderful  creations  for  the  comfort  of  man  have 
come  into  being,  and  the  alchemy  of  the  nineteenth  century  has 
brought  into  existence  unbounded  opportunities  for  the  gaining 
of  wealth.  The  increase  of  opportunity  has  brought  to  the 
masses  the  comforts  of  a  higher  civilization,  until  the  luxuries  of 
yesterday  have  become  the  necessities  of  to-day.  The  dirt  floor 
of  the  pioneer  has  given  way  to  the  velvet  carpet,  and  the 
daughters  of  the  laborer  now  tread  the  waltz  to  the  notes  of  a 
high  class  orchestra.    Prosperity,  however,  has  not  brought  con- 
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tentment  and  the  masses  of  the  people  are  convineed  that  they 
are  not  receiving  their  proper  share  of  the  twentieth  century 
progress.  Strange  as  it  may  seem,  this  discontent  is  as  prevalent 
among  the  rich  as  the  poor.  The  mad  desire  for  wealth  pervades 
all  classes,  and,  as  our  (Government  is  now  relatively  stable,  the 
people  are  casting  about  for  new  means  of  securing  enlaiiged 
or  additional  profits  and  earnings  without  added  efFort  The 
laborer  is  convineed  that  the  merchant  and  the  farmer  are  ex- 
acting too  great  a  price  for  their  commodities,  the  farmer  is  cer- 
tain that  both  the  laborer  and  the  merchant  are  guilty  of 
extortion,  the  merchant  is  satisfied  that  his  margin  of  profit  is 
small,  and  all  are  agreed  that  the  great  corporations  are  the 
cormorants  of  organized  society.  The  absence  of  great  over- 
shadowing issues  and  immediate  danger  to  the  national  life, 
under  these  circumstances,  has  caused  all  men  to  turn  to  the 
(Government  for  relief.  Human  nature  has  remained  about  the 
same,  and  while  the  citizen  with  a  hundred  years  or  more  of 
American  blood  in  his  veins  may  have  improved  along  the  line 
of  self-control,  the  millions  of  immigrants,  fresh  from  European 
tyranny  and  misrule,  who  have  landed  upon  our  shores  in  the 
last  seventy-five  years,  render  it  doubtful  whether  we  have  ad- 
vanced to  the  place  where  we  can  be  certain  that  we  are  beyond 
the  danger  point  of  social  convulsion  and  class  hatred ;  and  we 
find  our  Nation  of  ninety  millions  of  people,  the  greatest  and 
richest  of  earth,  rent  with  jealousy  and  dissatisfaction,  largely 
because  no  great,  overshadowing  national  issue  occupies  the 
thought  of  the  entire  people. 

This  condition  is  the  opportunity  of  the  demagogue, — ^the 
plague  and  curse  of  all  ages, — and  never  has  the  field  been  so 
well  cultivated  as  at  the  present  time.  As  the  overshadowing 
issues  have  passed,  the  personal  equation  has  magnified  until 
party  lines  are  nearly  effaced  and  men  rather  than  great  prin- 
ciples are  the  issue.  The  existence  of  government  presupposes 
opposition;  the  child  chafes  under  the  restraint  of  home  and 
school,  and  the  adult  under  the  laws  that  regulate  his  conduct. 
All  of  the  forces  of  discontent  created  from  whatever  source,  are 
but  storage  batteries  of  power,  that  can  be  discharged  with  fear- 
ful effect  by  him  who  would  release  them  to  serve  his  own  pur- 
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poses  in  State  and  Nation.  The  forefathers  created  a  republican, 
or  a  representative  form  of  govemment,  as  it  seemed  to  them 
that  a  pure  democracy  was  impracticable.  They  were  building 
for  all  time,  as  they  believed,  a  government  that  should  ''pro- 
mote the  general  welfare,  and  secure  the  blessings  of  Liberty  to 
ourselves  and  our  posterity".  They  had  known  oppression,  they 
had  fought  for  liberty,  they  had  periled  their  lives,  their  prop- 
erty, their  all,  their  sons  had  died  on  the  battle  field,  they  bore 
the  scars  of  the  field  of  honor,  they  were  students  of  history, 
they  were  making  secure  the  precious  treasure  won  under  the 
shadow  of  the  gallows,  at  the  mouth  of  the  cannon,  in  the  snows 
of  Valley  Forge,  and  they  ordained  a  representative  form  of 
government. 

In  the  last  ten  years  it  has  become  a  nation-wide  practice  to 
attribute  nearly  all  of  the  ills  of  individual  and  state  to  the 
laxness  or  wrong  doing  of  men  in  o£Scial  position  and  to  claim 
tiiat  these  derelict  ofiBcials  are  the  direct  product  of  representa- 
tive government  and  that  the  remedy  is  to  bring  the  Nation 
closer  and  closer  to  a  democratic  form  of  government.  The 
advocates  of  this  so-called  new  system  have  found  their  camps 
to  be  veritable  caves  of  Abdullam  wherein  are  gathered  all  the 
elements  of  discontent.  The  citizen  with  a  just  complaint  finds 
as  his  neighbor  the  unfortunate,  the  shiftless,  the  improvident, 
the  spender,  the  miser,  the  one  who  desires  law  enforcement,  and 
the  anarchist  who  would  destroy  all  society — each  insisting  that 
if  the  government  were  closer  to  the  people  the  particular  ills 
of  which  he  complains  would  pass  away  and  the  millennium 
would  be  at  hand.  As  success  in  gaining  public  favor  has  come 
to  some  who  are  demanding  needed  changes  in  the  administra- 
tion of  public  affairs,  a  veritable  crusade  has  been  inaugurated 
against  our  representative  efystem  by  many  who  are  more  solicit- 
ous for  their  own  political  welfare  than  that  of  the  Nation,  and 
as  success  has  made  them  bold,  they  have  attacked  one  institution 
after  another,  until  at  last  it  is  proposed  to  inaugurate  a  system 
by  which  all  elected  judges  may  be  recalled  whenever  they  shall 
have  incurred  public  displeasure;  a  few  have  even  gone  so  far 
as  to  demand  that  the  recall  shall  extend  to  the  Federal  Judges 
and  there  can  be  no  doubt  that  in  the  desire  for  new  worlds  to 
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conquer  or  in  other  words  offices  to  be  won,  the  aasanlt  will  con- 
tinae  until  even  the  Judges  of  the  Supreme  Court  of  tiie  United 
States  will  be  subject  to  a  recall  through  the  medium  of  a  special 
election  called  for  that  purpose.  The  friends  of  the  recall  of 
judges  disclaim  any  such  purpose,  but  as  soon  as  there  is  a  possi- 
bility of  success,  some  candidate  for  President  will  be  before  the 
American  people  with  just  such  a  demand.  Not  satisfied,  how- 
ever, with  the  recall  of  judges,  some  have  even  proposed  to  go  to 
the  extent  of  demanding  the  recall  of  certain  classes  of  judicial 
decisions,  and  it  will  be  but  one  step  further  until  all  judicial 
decisions  shall  be  subject  to  recall  at  special  or  general  elections. 

The  champions  of  the  recall  prefer  three  indictments  against 
the  courts,  viz, — 

1st.    The  courts  are  corrupt. 

2nd.    The  courts  fail  to  respond  to  the  will  of  the  majority. 

3rd.    The  courts  fail  to  improve  methods  of  procedure. 

The  third  indictment  is  hardly  worthy  of  consideration,  as  the 
legislative  branch  of  the  government  is  clothed  with  plenary 
authority  to  change  or  regulate  procedure,  and  in  most  States 
this  power  has  been  quite  fully  exercised.  The  average  lawyer 
with  legislative  experience,  however,  knows  that  legislative 
bodies  are  slow  to  act  in  such  matters,  largely  because  the  in- 
dividual who  undertakes  to  reform  methods  of  procedure  soon 
finds  that  he  is  outstripped  in  the  race  to  public  favor  by  the 
man  with  the  '4ron  jaw"  who  deals  in  philippics  against  the 
.''interests"  and  is  so  engrossed  with  that  line  of  work  that  his 
time  is  not  sufficient  for  the  discharge  of  other  duties,  and  more- 
over the  demagogue  rarely  possesses  those  attributes  of  mind 
and  training  that  fit  him  for  the  discharge  of  any  duties  other 
than  those  requiring  a  copious  supply  of  invective. 

It  would  ill  become  me,  however,  in  a  paper  of  this  character 
to  attribute  any  of  the  faults  of  the  courts  to  a  lack  of  proper 
legislation  where  the  courts  are  clothed  with  power  to  act  Re- 
forms in  rules  of  procedure  come  slowly,  for  the  law  is  a  growth, 
and  no  change  can  be  made  without  resulting  inconvenience  to 
the  public,  for  a  time  at  least.  The  courts,  therefore,  have  been 
slow  to  act,  and  their  powers  in  this  particular  have  been  closely 
circumscribed  by  constitution  and  legislation.    Our  own  splendid 
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Code  of  Procedure  is  largely  of  legislative  enactment  and  has 
been  modified  to  a  very  limited  extent  in  the  last  forty  years. 
The  methods  of  appellate  procedure  have  been  much  simplified  in 
that  period  and  it  is  difficult  to  see  how  Iowa  could  hope  to  re- 
duce very  materially  the  cost  of  litigation  of  either  nisi  priiM  or 
appellate  courts.  One  of  the  eminent  Judges  of  our  Supreme 
Court  recently  said  in  public  discussion  that  no  criminal  case  in 
a  number  of  years  had  been  reversed  upon  a  mere  technicality 
by  our  own  Supreme  Court.  Such  a  condition  is  almost  ideal. 
Not  all  courts  have  measured  up  to  the  standard  of  Iowa,  but  all 
are  striving  to  better  conditions^  and  the  time  is  not  far  away 
when  the  Legislatures  will  afford  the  necessary  relief. 

In  order  to  tmderstand  properly  and  discuss  the  other  charges 
preferred  by  the  enemies  of  the  present  system,  it  is  necessary 
to  consider  what  has  gone  before  and  the  reasons  why  our  present 
system  was  adopted  as  against  other  systems  that  were  hoary 
with  age  when  the  Federal  Convention  met  at  Philadelphia. 

Bight  here  permit  me  to  suggest  tiiat  much  that  is  now  called 
** progressive"  is  in  fact  ** antediluvian".  Twenty-five  hundred 
years  before  the  time  of  Christ,  the  Babylonians  and  Assyrians 
wrote  into  the  code  of  Hammurabi  a  provision  for  the  recall  of 
judges.  Methinks  that  if  Nebuchadnezzar  could  awake  in  Ari- 
zona he  would  believe  he  had  indeed  found  the  land  of  the 
''Standpatter", — ^the  land  where  things  go  around  in  a  circle 
which  has  a  circumference  of  four  thousand  five  hundred  years. 
I  congratulate  Oregon  and  Arizona  upon  having  completed  the 
circle. 

A  democratic  form  of  government  is  not  a  modem  invention. 
Borne  and  Oreece  were  democracies  where  the  people  by  popular 
vote  passed  upon  nearly  all  public  questions.  The  citizens  of 
Greece  quarreled  in  the  market  places  while  Bome  thundered  at 
their  gates, — and  their  government  passed  away.  Bome,  too, 
fell  after  years  of  contention  between  aristocracy  and  democracy, 
became  a  despotism  and  at  last  was  the  spoil  of  the  Hun  and  the 
Ootfa.  The  free  cities  of  Italy  alternated  between  anarchy  and 
tyranny.  So  fearful  was  Florence  that  her  rulers  would  not 
''keep  close  to  the  people"  that  she  held  an  election  every  three 
mouths.    She  also  possessed  a  complication  of  councils  and  com- 
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mittees  to  interpret  the  popular  will.    Yet  the  product  of  all  this 
democracy  was  the  Medicis  and  the  Hapsburgs. 

The  only  new,  fundamental  principle  of  government  evolved 
in  two  thousand  years  is  that  embraced  in  the  term  **  representa- 
tive". It  is  the  true  "progressive"  of  all  civilization  and  it  is 
taking  the  world.  Strange  as  it  may  seem,  our  Congress  and  the 
State  Legislatures  embodying  the  representative  principle  are 
surpassed  in  age  alone  by  the  British  Parliament.  Every  civil- 
ized nation  on  earth  has  adopted  the  principle  save  little  Switzer- 
land and  she  is  perpetuated  by  the  jealousies  of  her  neighbors 
and  the  smallness  of  her  area.  The  young  Turks  wrested  a  rep- 
resentative government  from  the  Sultan  at  the  cannon's  mouth, 
Persia  has  her  parliament,  and  the  Chinese  graduates  of  Har- 
vard, Yale,  and  Oxford  have  driven  the  Manchu  forever  from 
their  throne  and  have  established  in  the  Forbidden  City  a  repre- 
sentative form  of  government.  This  form  of  government  has 
conquered  the  world  and  there  is  no  nation  of  any  considerable 
size  to-day  that  does  not  have  its  representative  legislative  body. 
In  some  the  powers  are  somewhat  restricted  by  monarchial  pre- 
rogative, but  even  in  Russia  the  demand  of  the  people  for  this 
beneficent  form  of  government  was  not  to  be  denied  and  the 
Duma,  with  all  its  limitations,  in  the  next  fifty  years  bids  fair 
to  become  a  mighty  force  that  shall  make  the  Russian  a  free  peo- 
ple. Representative  government  is  the  enemy  of  tyrants  and  the 
friend  of  the  masses.  Where  it  has  been  cast  down  or  betrayed, 
the  government  has  reverted  to  despotism  and  freedom  has  not 
long  survived  its  downfall. 

No  system  of  government  can  be  perfect,  and  perfection  can 
only  be  expected  when  all  men  shall  practice  the  teachings  of  the 
golden  rule.  '^Grovemment  and  the  success  of  government  in  its 
last  analysis  depend  upon  the  people  themselves."  People  with 
great  capacity  for  self-government  will  make  a  success  of  public 
administration  under  a  bad  form  of  government,  and  a  corrupt 
people  will  fail  under  the  best  system  that  human  intelligence 
has  ever  devised.  Under  the  code  of  Moses,  the  Jewish  people 
attained  to  the  greatest  height  of  prosperity,  both  temporal  and 
spiritual,  and  then  sank  to  the  lowest  depths  of  infamy  and 
poverty.    Human  nature  cannot  be  changed  by  law  nor  virtue 
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created  by  legislative  fiat.  The  people  in  the  end  get  just  about 
the  government  they  demand.  Oberlin  suppresses  gambling  and 
liquor  selling  with  an  iron  hand,  while  New  Orleans  publishes  a 
directory  of  its  demi-mondaines.  The  difference  between  the  two 
cities  rests,  not  in  the  form  of  government,  but  in  the  disposition 
of  the  two  peoples.  The  General  Assembly  of  Iowa  has  never 
known  a  '^ jackpot"  but  that  infamous  institution  is  hoary  with 
age  in  our  sister  State.  The  system  of  government  is  practically 
the  same  in  both,  the  difference  rests  in  the  fact  that  one  is 
plagued  with  a  great  city  and  the  other  is  blessed  with  a  great 
agricultural  people  who  only  know  in  a  limited  degree  the  vice 
of  the  city.  It  must  not  be  assumed  that  all  our  ills  are  due  to  the 
form  of  our  laws,  and  yet  the  effects  of  law,  constitutions,  and 
political  institutions  are  far  reaching  and  of  great  importance; 
but  we  must  intelligently  differentiate  between  what  can  and 
can  not  be  secured  by  law.  That  law  is  most  perfect  which  af- 
fords to  each  the  greatest  measure  of  opportunity  consistent  with 
his  neighbor's  rights.  It  is  agreed  of  all  men  that  our  financial 
system  can  be  so  changed  as  to  render  impossible  a  money  panic 
such  as  plagued  us  a  few  years  since.  The  enactment  of  such  a 
law  would  tend  to  safeguard  our  people  from  panic  but  it  could 
not  make  them  rich  and  prosperous.  Their  condition  of  wealth 
and  prosperity  would  depend  upon  their  own  effort.  Such  a  law 
would  serve  but  little  purpose,  among  a  tribe  of  savages,  but 
among  our  people  it  would  avert  wide  spread  disaster.  The 
power  of  bad  laws  to  bring  on  disaster  is  unlimited,  while  wise 
laws  can  but  supplement  the  efforts  of  a  frugal,  industrious  and 
law  abiding  people. 

With  these  thoughts  in  view  let  us  consider  the  beginnings  of 
our  own  judicial  system.  Examine,  if  you  will,  the  men  who 
drafted  our  Constitution  at  Philadelphia.  There  was  Washing- 
ton, the  President  of  the  Federal  Convention,  who  was  fifty-five 
years  of  age,  who  had  served  as  Commander-in-chief  of  the  army 
without  pay  during  all  the  years  of  the  Revolutionary  War. 
The  average  of  all  was  about  forty-three,  the  oldest  was  Franklin, 
who  carried  his  eighty-one  years  with  the  dignity  of  a  prince,  and 
who  was  indeed  a  philosopher  and  student  of  government  in  the 
highest  sense.    He  knew  the  great  courts  of  Europe  and  he  it  was 
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who  not  only  raised  the  meana  to  pay  the  drafts  drawn  against 
him  by  the  home  government,  but  also  all  the  others  which  had 
been  drawn  against  oar  other  representatives  abroad.  There  was 
Roger  Sherman,  with  his  sixty-six  years,  and  Mason  and  Wythe 
of  Virginia  each  sixty-one ;  the  New  Jersey  plan  was  formulated 
by  William  Patterson,  forty-two  years  of  age ;  the  Virginia  plan 
was  proposed  by  Edmund  Randolph  aged  thirty-four;  Pinckney 
of  South  Carolina,  whose  plan  was  most  potent  in  the  Conven- 
tion, was  twenty-nine,  and  Madison,  whose  notes  of  the  Conven- 
tion are  priceless  in  value,  was  thirty-six.  Hamilton,  the  greatest 
student  of  government  America  has  ever  produced,  was  only 
thirty ;  the  committee  on  style  was  headed  by  Gouvemeur  Morris 
at  age  thirty-five ;  and  the  Connecticut  Compromise  was  the  work 
largely  of  Ellsworth  at  the  age  of  forty-two. 

At  Philadelphia  there  gathered  the  greatest  lawyers,  states- 
men, soldiers,  diplomats,  and  patriots  the  people  possessed ;  there 
was  but  one  rich  man  among  them,  Washing^n — and  he  was  tiie 
greatest  patriot  of  all,  for  both  his  life  and  property  had  been 
offered  on  behalf  of  his  countrymen.  When  that  Convention 
assembled  there  was  presented  to  it  the  greatest  opportunity  to 
draft  a  constitution  for  a  free  people  that  the  world  ever  has 
known  or  ever  will  know,  for  no  like  condition  can  exist  again. 
No  great  city  with  its  representatives  of  vice,  corruption,  and 
great  wealth  was  there ;  no  representatives  of  wealth  were  pres- 
ent to  dictate  policies  or  overawe  with  their  display  of  power; 
the  i>eople  of  all  the  Colonies  were  dependent  very  largely  upon 
agriculture  and  fisheries  for  a  livelihood;  the  manufacturing 
interests  were  small ;  the  banking  interest  was  almost  unknown ; 
we  were  a  people  of  toilers  in  a  new  country  where  men  were 
free ;  many  of  our  people  were  fresh  from  the  tyranny  of  Euroi>e 
and  all  from  the  despotism  of  royal  governors.  The  Revolu- 
tionary War  had  been  fought  and  won  at  the  price  of  vicarious 
suffering.  England,  the  freest  nation  in  the  world,  had  been 
their  oppressor,  and  from  her  iron  rule  they  had  just  escaped ; 
there  was  nowhere  any  great  vis  major  to  work  upon  or  distort 
their  proceedings  unless  it  was  that  of  slavery,  and  it  exercised 
no  malign  influence  beyond  its  own  protection.  True  it  is,  that 
the  several  Colonies  were  loath  to  surrender  their  powers,  as 
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Boeh,  to  the  national  government,  but  that  was  a  question  of 
distribution  of  power  and  not  of  advantage  to  the  individual  or 
claas. 

But  there  were  added  reasons.  The  Revolutionary  War  was 
ttie  culmination  of  a  struggle  as  old  as  Magna  Charta.  The  path- 
way of  history  was  lined  with  scaffolds  upon  which  had  perished 
those  who  had  the  temerity  to  believe  and  assert  that  kings  do 
not  rule  by  divine  right;  mankind  in  all  ages  had  known  the 
whip  and  scourge  of  the  ruling  power,  feudalism  still  remained 
in  several  lands  and  had  hardly  attained  to  the  dignity  of  a  tra- 
dition among  English  speaking  people;  the  assizes  of  Bloody 
Jeffreys  were  still  a  subject  of  discussion  about  the  fire  places, 
and  the  screams  of  the  martyrs  were  still  heard  as  their  souls 
ascended  to  Gk>d.  Is  it  any  wonder  that  from  such  a  body  and 
such  a  time  there  sprang  forth  what  Gladstone  has  been  pleased 
to  call  "the  greatest  political  instrument  ever  struck  off  on  a 
single  occasion  by  the  minds  of  men'\  The  Mayflower  brought 
to  the  new  world  the  most  precious  cargo  ever  known  to  man- 
kind, for  within  her  wooden  walls  were  contained  those  vital 
principles  that  have  touched  and  moulded  the  lives  of  the  mil- 
lions of  America ;  but  without  the  Federal  Convention  to  write 
into  one  great  document  or  chart,  the  great  vital  truths  of 
Plymouth  Bock,  the  Mayflower  might  as  well  have  perished  in 
mid-ocean.  Freed  from  most  embarrassments  that  limit,  harrass, 
and  swerve  from  the  path  of  duty,  the  delegates  were  free  to 
crystalize  into  words  those  elements  that  had  been  refined  in  the 
fires  of  the  centuries. 

It  must  not  be  inferred  that  this  Convention  was  not  con- 
fronted with  great  problems,  but  they  grew  out  of  the  relations 
of  the  Colonies  as  between  themselves  and  not  out  of  differences 
between  classes.  All  agreed  that  the  new  government  should  be 
organized  with  three  great  coordinate  branches,  the  executive, 
legislative,  and  judicial,  each  supreme  in  its  department,  with 
only  such  checks  as  were  deemed  necessary  to  preserve  the  in- 
tegrity of  those  who  might  be  chosen  to  fill  the  several  offices  and 
provide  the  proper  checks  and  counterchecks  among  them. 

The  origin  of  our  judicial  i^stem  is  a  subject  of  great  interest 
and  worthy  of  consideration  by  every  student  of  government. 
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The  thirteen  Colonies  were  English ;  their  rulers  and  people  were 
nearly  all  English  or  of  English  descent;  their  laws  and  tradi- 
tions were  English ;  their  lawyers  and  public  men  were  learned 
in  the  English  system  of  jurisprudence,  and,  what  was  even 
more  controlling,  England  was  the  only  nation,  then  in  being, 
which  possessed  a  representative  form  of  government  We  thus 
see  how  natural  it  was  that  the  Colonies  should  closely  model 
their  laws  and  institutions  after  those  of  the  mother  country. 

The  English  system  was  far  from  perfect,  and  the  founders  of 
this  republic  naturally  desired  to  eliminate  its  imperfections  and 
to  gamer  for  the  people  of  America  all  of  the  advantages  en- 
joyed because  of  their  relative  isolation  and  freedom  from  aris- 
tocracy. 

The  early  English  judges  were  the  creatures  of  the  king  and 
were  swift  to  execute  his  royal  will  even  though  the  subject 
should  be  unjustly  executed  or  shorn  of  his  estate.  The  primary 
requirement  was  that  they  should  be  servile  courtiers  of  the  king, 
his  pliant  tools,  ever  ready  to  uplift  by  judicial  decision  the 
favorites  of  the  sovereign  and  as  swift  to  strike  down  the  one 
who  was  persona  non  grata  at  court.  The  outrages  perpetrated 
by  these  unworthy  judges  were  so  flagrant  that  the  people  of 
England  demanded  from  the  king  the  right  to  be  tried  by  a  jury 
drawn  from  the  body  of  the  county,  and  by  this  means  they 
sought  to  make  secure  their  lives  and  property.  Their  judges 
did  not  take  kindly  to  this  innovation  and  forced  the  juries  to 
deliberate  without  fire,  food,  or  water,  but  the  jury  system  re- 
mained, and  time  and  public  sentiment  soon  brought  the  Eng- 
lish courts  to  a  place  where  judges  were  appointed  because 
they  were  learned  in  the  law  and  possessed  of  the  highest  char- 
acter. The  first  two  Stuarts  sought  to  use  the  courts  for  the 
purpose  of  punishing  their  enemies  and  to  prevent  the  exercise 
of  political  rights  that  now  are  not  even  seriously  questioned. 
The  tyranny  of  the  courts  was  one  of  the  chief  causes  of  the  grreat 
rebellion,  and  out  of  it,  when  James  came  to  the  throne,  came  the 
writ  of  habeas  corpus,  the  greatest  measure  for  the  protection 
of  personal  liberty  ever  enacted  by  a  legislative  body.  Charles  II 
and  James  had  learned  but  little  concerning  judges  and  still  in- 
sisted that  they  should  be  the  tools  of  the  king.    Bloody  Jeffreys 
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was  a  product  of  that  condition,  and  his  name  is  execrated  wher- 
ever the  English  tongue  is  spoken.  The  lawyers  of  England 
almost  to  a  man  despised  this  untoward  condition  of  the  courts 
and  rejoiced  when  William  of  Orange  with  his  consort  sat  upon 
the  throne.  When  the  lawyers  went  to  pay  homage,  they  were 
headed  by  Sai^eant  Maynard,  then  ninety  years  of  age;  *'Mr. 
Sai^eant/'  said  the  Prince,  **you  must  have  survived  all  the 
lawyers  of  your  standing";  the  old  lawyer  retorted,  **Yes,  sire, 
and  but  for  your  highness,  )i  should  have  survived  the  laws,  too. " 

The  famous  bill  of  rights  contained  no  provision  in  reference 
to  the  courts,  and  William  announced  that  he  would  sign  no 
measure  that  made  the  judges  independent  of  the  crown.  How- 
ever, as  he  mingled  with  the  judges  and  lawyers  of  England,  his 
views  changed^  and  while  he  indicated  that  he  would  veto  a  sep- 
arate act  yet  he  said,  he  would  accept  the  independence  of  the 
judiciary  if  included  in  the  act  of  settlement  which  was  to  fix 
tiie  succession  to  the  British  throne.  In  that  act  of  settlement 
was  contained  the  provision  that  the  judges  should  hold  office 
during  good  behavior,  and  thus  it  has  remained  to  this  good 
hour;  and  who  shall  say  or  who  will  say  that  the  courts  of  Eng- 
land have  not  been  her  crowning  glory.  While  here  and  there  a 
judge  has  been  recreant  to  his  trust,  no  man  can  truthfully  say 
that  the  courts  of  that  nation  have  not  dispensed  justice  alike 
to  rich  and  poor.  Be  it  remembered,  however,  that  the  judges 
who  have  made  the  administration  of  English  courts  the  glory  of 
the  Anglo  Saxon  race,  have  had  nothing  to  fear  from  king  or 
subject  save  through  removal  by  address  alone.  The  Engliidi 
people  are  to  be  congratulated  upon  the  fact  that  their  judges 
are  so  independent  that  when  the  great  Coke  was  asked  by  the 
king  how  he  would  decide  a  certain  question  answered,  ''Sire, 
like  a  judge." 

The  removal  by  address  is  in  no  sense  a  recall,  as  that  term  is 
commonly  understood.  The  accused  under  this  practice  has  the 
right  to  a  trial  before  a  committee  of  eitiier  house ;  several  trials 
have  been  had,  in  some  instances  extending  over  weeks  or  months 
of  time,  but  since  the  promulgation  of  the  act  of  settlement,  only 
one  judge,  Sir  Jonah  Barrington  in  1806,  over  a  hundred  years 
agOf  has  been  removed  from  office. 
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When  the  Federal  Convention  met  in  Philadelphia  in  1787  a 
most  deplorable  state  of  public  affairs  existed*  The  States  were 
refusing  to  pay  the  taxes  necessary  for  the  support  of  the  General 
Government,  the  payment  of  the  public  debt  and  the  pensions 
granted  to  soldiers  of  the  Revolutionary  War.  The  administra- 
tion found  itself  embarrassed  at  every  turn.  The  States  were 
defiant.  They  were  levying  taxes  and  exactions  upon  the  com- 
merce of  each  other  until  the  burden  was  unbearable;  interior 
States  were  compelled  to  pay  for  the  privilege  of  transporting 
their  own  commerce  to  the  sea  board. 

Von  Hoist  in  his  great  work  thus  describes  the  condition  of 
the  States  at  that  time : 

It  was  due  to  Washmgton  alone  that  the  whole  army  did  not  refuse  to  lay 
down  their  arms  and  disBolve,  nntil  jnstice  was  done  them.  The  distress 
grew  greater  every  year,  and  threatened  daily  to  induce  more  serious  com- 
plications. The  foreign  debt  was  maturing,  and  congress  was  unable  to 
meet  the  interest  upon  it,  to, say  nothing  of  the  payment  of  the  principal. 
All  efforts  to  prevail  on  the  States  to  guarantee  the  general  government  a 
seeure  and  adequate  source  of  income  were  without  effect.  The  evidences 
of  indebtedness  of  the  home  loan  sank  in  consequence  to  about  o&e-tenth  of 
their  nominal  value. 

The  pecuniary  condition  of  the  individual  States  was  stiU  worse,  for  here 
there  was  not  only  no  possibility  of  payment,  but  the  disposition  to  pay 
became  weaker  every  day.  And  even  when  existing  legislatures  could  be 
reproached  with  nothing  on  this  score,  it  was  so  uncertain  what  might  be 
expected  from  future  ones,  that  the  state  scrip  could  only  be  negotiated  at 
an  oppressive  premium.  And  this  became  continuaUy  worse,  for  the  number 
of  those  who  aimed  at  liquidating  their  debts  by  a  dishonorable  exercise  of 
the  legislative  power  constantly  increased,  and  in  many  of  the  States,  it 
became  more  uncertain  every  day  whether  they  could  not  find  a  majority  in 
the  legislature. 

The  same  writer  continues, 

Public  confidence  was  shaken  to  such  an  extent  in  consequence  that  even 
private  individuals  of  undoubted  credit  were  obliged  to  pay  discount  of 
from  thirty  to  fifty  per  cent  on  their  notes.  Business  was  completely  pros- 
trated. There  was  no  market  for  real  estate,  and  sales  for  cash  could  be 
made,  when  made  at  all,  only  at  great  sacrifice.  A  sullen  resignation  began 
to  take  possession  of  the  public  mind.  People  despaired  of  bringing  about 
a  better  state  of  things  through  economy  and  labor.  Wild  fancies  in  the 
garb  of  radical  reform  theories,  tending  to  the  overthrow  of  all  law  and 


Digitized  by  VjOOQIC 


IOWA  STATE  BAB  ASSOCIATION  81 

order,  gradually  nsorped  the  place  of  the  sober  business  habits,  which  at  all 
other  periods  have  distinguished  the  American  people. 

AgaiB  he  says, 

The  United  States  had  of  conrse  the  right  to  enter  into  commercial  rela> 
tions  with  soch  of  the  European  powers  as  might  offer  them  the  beet  terms] 
but  was  destined  to  remain  completely  unproductive  of  profit  as  long  as 
theee  i>owers  did  not  consider  it  their  interest  to  enter  into  commercial 
treaties  with  them.  England  had  already  experienced  how  little  reliance 
was  to  be  placed  on  the  promises  of  Congress 

The  United  States,  which  had  already  dreamed  themselves  to  be  the  re> 
deemers  of  the  world,  were,  both  at  home  and  abroad,  an  object  of  com^ 
passion,  of  scorn  and  contempt. 

Waahington  wrote  to  Colonel  Lee, — 

To  be  more  exposed  in  the  eyes  of  the  world  and  more  contemptible  than 
we  already  are  is  hardly  possible. 

Again  he  wrote  to  Colonel  Enox, — 

There  are  combustibles  in  every  State  to  which  a  spark  might  set  fire. 

Shays'  Rebellion  had  broken  out  in  MasBachusetts,  the  home  of 
Concord  and  Bunker  Hill,  and  threatened  the  direst  conse* 
qnences.  Listen  to  the  words  of  a  plain  farmer  before  the  con* 
vention  of  that  State, — 

There  was  a  black  cloud  that  arose  in  the  East  last  winter  and  spread 
over  the  West — ^It  brought  on  a  state  of  anarchy  that  led  to  tyranny.  People 
that  used  to  live  peaceably  and  were  before  good  neighbors  got  distracted 
and  took  up  arms  against  the  government.  ...  I  am  going  to  show 
you  Mr.  President,  and  my  brother  farmers,  what  were  the  effects  of  an< 
arehy,  that  you  may  see  why  I  wish  for  good  government.  People,  I  say 
took  up  arms,  and  then  if  you  went  to  speak  to  them,  you  had  the  musket 
of  death  presented  to  your  breast.  They  would  rob  you  of  your  property^ 
threaten  to  bum  your  house,  oblige  you  to  be  on  your  guard  night  and  day, 
.  .  .  Some  were  taken  cdptive,  children  taken  out  of  their  schools  an^ 
carried  away. 

I  have  thus  quoted  at  length  to  show  that  patriotism,  valor 
and  good  intentions  are  not  sufficient  to  insure  peace  and  tran< 
quility  among  a  people.  The  forefathers  when  they  met  in  that 
memorable  Convention  realized  that  a  stable  government  was 
prerequisite  to  domestic  felicity  in  State  and  Nation.  When 
they  were  drafting  the  Constitution  they  had  the  possible  evils 
immediately  before  them,  while  we  have  not,  save  as  a  tale  that 
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is  told.  In  the  disciUBion  of  this  great  question  some  of  oar  peo- 
ple are  as  one  who  beholds  the  spots  on  the  son  and  ignores  the 
dazzling  glory  of  the  orb  of  day.  The  few  evils  of  our  courts  are 
magnified  a  thousand  fold  by  designing  men,  and  the  general 
public  is  in  danger  because  it  may,  forgetful  of  the  past,  deprive 
itself  of  the  great  judicial  ^stem  that  the  forefathers  gave  us  as 
the  best  solution  of  one  of  their  greatest  problems. 

There  was  no  disagreement  among  them  or  difference  of  opin- 
ion regarding  the  means  of  creating  judges  or  their  tenure  of 
office.  Bitter  as  were  their  debates,  fundamental  as  were  their 
differences,  they  all  agreed  that  judges  should  be  appointed  to 
serve  during  good  behavior,  and  that  their  salaries  should  not  be 
diminished  during  their  terms  of  office. 

The  Convention  met  on  the  14th  day  of  May,  1787,  but  so  few 
were  the  delegates  present  that  seven  States  were  not  convened 
until  May  25th.  It  was  occupied  with  organization  until  the 
twenty-ninth,  when  Edmund  Randolph  opened  the  real  business 
of  the  session  by  an  extended  speech  in  which  he  outlined  the 
Hew  Constitution  as  Virginia  desired  it  to  be,  and  presented  a 
series  of  resolutions  among  which  was  one  referring  to  the  ju- 
diciary, 

BeBolved,  that  a  national  judieiarj  be  established;  to  consist  of  one  or 
more  supreme  tribunals,  and  of  inferior  tribunals  to  be  chosen  by  the 
National  Legislature;  to  hold  their  offices  during  good  behavior  and  to  re- 
ceive, punctually,  at  stated  times,  fixed  compensation  for  their  services,  in 
which  no  increase  or  diminution  shall  be  made,  so  as  to  affect  the  persons 
actually  in  office  at  the  time  of  such  increase  or  diminution. 

We  here  see  that  the  purpose  was  to  create  a  bench  that  should 
be  as  the  English  lawyers  had  demanded  of  William  of  Orange, 
independent  of  both  rulers  and  people  so  long  as  the  incumbents 
conducted  themselves  with  becoming  propriety. 

Charles  Pinckney  of  South  Carolina  also  submitted  a  draft 
of  a  proposed  Constitution ;  of  the  judiciary  it  proposed, 

The  judges  of  the  courts  shall  hold  their  offices  during  good  behavior; 
and  receive  a  compensation  which  shall  not  be  increased  or  diminished 
during  their  continuance  in  office. 

It  may  possibly  be  suggested  that  the  fathers  did  not  appre- 
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ciate  the  fact  that  they  were  removing  the  ^judges  from  the 
people,  but  listen  to  Gerry  of  Delaware  in  that  Convention ; 

The  evils  we  experience  flow  from  excess  of  democracy.  The  people  do 
not  want  virtue  bat  are  the  dupes  of  pretended  patriots.  In  Massachusetts 
it  had  been  fully  confirmed  by  experience,  that  they  are  daily  misled  into 
the  most  baneful  measures  and  opinions  by  the  false  reports  circulated  by 
designing  men,  and  which  no  one  on  the  spot  can  refute. 

Mason  of  Vii^nia  said  in  the  same  debate,  ''I  admit  we  have 
been  too  democratic." 

On  Monday,  June  2,  the  judicial  clause  came  on  for  discussion. 
Wilson,  Butledge,  Franklin,  and  Madison  participated  in  the 
debate.  They  differed  as  to  whether  the  judges  should  be  ap- 
pointed by  the  National  Legislature  or  the  Chief  Executive,  but 
they  all  agreed  as  to  their  tenure  of  office  and  fixed  compensation 
and  the  Convention  was  unanimously  of  the  same  opinion. 
There  was  no  suggestion  even  offered  that  the  judiciary  be  made 
elective.  About  this  time  it  was  proposed  in  the  Convention 
that  the  judiciary  should  be  associated  with  the  National  Ex- 
ecutive in  a  council  of  revision,  but  this  idea  soon  passed,  as  all 
saw  that  it  was  best  to  make  the  judges  a  body  that  should  con- 
strue laws,  not  create  them.  On  the  13th  of  June,  Mr.  Madison 
in  the  committee  of  the  whole  objected  to  the  appointment  of  the 
judges  by  the  whole  Legislature  as  many  of  them  were  incom- 
petent judges  of  the  requisite  qualifications.  He  proposed  that 
the  appointment  should  be  made  by  the  Senate ;  which,  as  a  less 
numerous  and  more  select  body,  would  be  more  competent  judges- 
and  which  was  sufficiently  numerous  to  justify  such  confidence 
in  them.  The  committee  of  the  whole  unanimously  agreed  to  the 
proposition  of  Madison  and  so  reported  to  the  Convention. 

On  the  15th  of  June,  Patterson  of  New  Jersey  presented  a  plan 
which  h^  said  several  deputations  desired  to  be  substituted  for 
that  of  Randolph.  It  made  no  changes  in  the  manner  of  ap- 
pointment of  judges,  tenure,  or  change  of  salary  except  that  it 
provided  for  appointmelit  by  the  Chief  Executive  and  the  fol- 
lowing. 

That  none  of  the  judiciary  shall,  during  the  time  they  remain  in  office, 
be  capable  of  receiving  or  holding  any  other  office  or  appointment  during 
their  term  of  serrice,  or  for years  thereafter. 
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Thtus  we  see  the  studied  effort  of  the  Convention  to  create  an 
independent  judiciary. 

On  the  18th  day  of  June,  Hamilton  first  entered  the  discussioii 
to  any  great  length  and  presented  a  sketch  of  his  plan ;  in  section 
VII  we  read, 

The  supreme  judieial  anthoritj  to  be  vested  in  judges,  to  hold  their 
offices  during  good  behavior  with  adequate  and  permanent  salaries. 

The  Judiciary  seems  to  have  not  been  again  considered  until 
July  18th  at  which  time  there  was  a  general  debate  in  which  a 
number  of  the  deputies  participated.  The  contention  was  wheth- 
er the  judges  should  be  appointed  by  the  Executive  or  by  the 
Senate,  and  the  whole  matter  was  finally  adjusted  by  placing  the 
appointment  in  the  Executive  but  subject  to  confirmation  by  the 
Senate.  All  were  still  of  the  opinion  that  the  judges  should  hold 
during  good  behavior.  The  debates  on  this  day  are  very  inter- 
esting and  they  show  that  the  central  purpose  of  all  the  delegates 
was  to  place  the  judges  as  far  as  possible  beyond  the  reach  of 
influence  of  any  kind  or  character  and  especially  from  popular 
waves  of  prejudice.  On  this  day  it  was  proposed  to  strike  out 
the  words  ^'or  increase",  in  that  clause  that  provided  against 
either  the  increase  or  diminution  of  salary  during  the  term  of 
office.    Mr.  Madison  said, 

The  dependence  will  be  less  if  the  increase  alone  should  be  permitted; 
but  it  will  be  improper  even  so  far  as  to  permit  a  dependence.  Whenever 
an  increase  is  wished  hj  the  judges,  or  may  be  agitated  in  the  Legislature, 
an  undue  complaisance  in  the  former,  may  be  felt  toward  the  latter.  If  at 
such  a  crisis  there  should  be  in  the  courts  suits  to  which  leading  members 
of  the  Legislature  may  be  parties,  the  judges  will  be  in  a  situation  which 
ought  not  to  be  suffered  if  it  can  be  prevented. 

It  may  perhaps  be  pertinent  to  ask  here  what  Madison  would 
have  thought  of  a  vote  upon  a  recall  petition  in  twenty  days  after 
filing  as  required  by  the  Constitution  of  Arizona  which  President 
Taft  vetoed.  At  this  time  I  shall  be  pardoned  for  suggesting 
that  the  method  of  appointment  through  the  Executive,  by  and 
with  the  consent  of  the  Senate,  was  borrowed  from  Massachu- 
setts, where  it  had  been  in  vogue  for  one  hundred  twenty  years. 
Evidently  the  fathers  were  not  sailing  unknown  seas.  At  the 
close  of  this  day's  discussion,  the  words  **or  increase''  were 
stricken  out. 
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On  the  2l8t  day  of  July,  the  discussion  was  resumed  on  the 
motion  of  Mr.  Wilson  providing  that  the  Supreme  National  Ju- 
diciary should  be  associated  with  the  Executive  in  the  revisionary 
power.  This  discussion  is  of  great  interest  for  it  shows  without 
doubt  that  the  Convention  contemplated  that  the  Supreme  Court 
would  pass  on  the  constitutionality  of  laws  enacted  by  Congress. 
In  this  debate  Morris  said, 

I  eonear  in  tlimkuig  the  public  liberty  in  greater  danger  from  legislative 
umrpationB,  than  from  any  other  source.  It  has  been  said  that  the  legis- 
lature ought  to  be  relied  on  as  the  proper  guardians  of  libertjr.  The  answer 
is  short  and  conclusive.  Either  bad  laws  will  be  pushed  or  not.  On  the 
latter  supposition  no  check  will  be  wanted.  On  the  former,  a  strong  check 
will  be  necessary.  Emissions  of  paper  money  largesses  to  the  people,  a  re- 
miflrion  of  debts  and  similar  measures  will  at  times  be  popular,  and  will  be 
pushed  for  that  reason. 

One  after  reading  that  last  sentence  feels  almost  like  exclaim- 
ing, ** Morris,  thou  wert  a  seer.''  The  motion  of  Mr.  Wilson  was 
lost  by  a  decisive  vote,  to  reappear  no  more. 

On  August  27th  Dickinson  of  Delaware  moved  to  insert  after 
the  words  "good  behavior"  the  words 

Provided  that  they  may  be  removed  by  the  Executive  on  application  by 
the  Senate  and  House  of  Representatives. 

Morris  ui^ed  that  it  was  contradictory  to  provide  that  the 
judges  should  hold  during  good  behavior  and  yet  be  removable 
without  trial.  Besides,  it  was  fundamentally  wrong  to  subject 
judges  to  so  arbitrary  an  authority.  Mr.  Randolph  opposed  the 
motion  as  weakening  too  much  the  independence  of  the  judges. 
Those  for  the  motion  urged  that  the  legislative  branch  would  not 
exercise  the  authority  arbitrarily.  So  anxious,  however,  were  the 
delegates  to  preserve  the  independence  of  the  judges  that  all 
voted  "no"  save  Connecticut  alone.  Thus  ended  the  discussion 
as  to  the  judiciary  features  of  the  Constitution  so  far  as  the  same 
relates  to  the  creation  of  judges,  their  tenure  of  office  and  their 
independence.  These  debates  and  proceedings  demonstrate  be- 
yond possibility  of  controversy  that  it  was  the  unanimous  pur- 
pose of  all  the  delegates  sitting  in  that  wonderful  Convention  to 
ordain  a  judiciary  that  should  be  independent  so  far  as  it  is 
possible  for  fallible  human  minds  to  make  it.    I  have  thus  re- 
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viewed  at  length  the  debates  and  proceedings  of  that  grreat  Con- 
vention that  we  may  folly  understand  that  the  united  purposes 
of  all  the  delegates, — ^without  a  single  exception, — ^was  to  create 
an  independent  judiciary  that  should  administer  justice  to  aU 
without  fear,  favor  or  ill-will. 

If  it  was  the  united  opinion  of  all  the  fathers  in  that  great 
Convention  that  this  system  should  be  established,  certain  it  is 
that  it  should  not  be  changed  unless  it  has  broken  down,  and  the 
change,  if  made,  should  only  come  after  the  proposed  measure 
has  been  fully  discussed  and  shown  to  be  of  great  merit. 

Have  the  courts  of  the  land  failed  to  measure  up  to  their  great 
opportunities?  There  are  to-day  over  five  thousand  judges  in 
this  Nation  and  how  very  few  are  false  to  their  sacred  trust 
Complaint  is  made  of  the  delays  in  court,  but  much  of  this  is  due 
to  causes  beyond  the  control  of  judges.  Overcrowded  dockets  are 
many  times  due  to  the  failure  of  the  law-making  body  which 
creates  courts  and  judges.  For  example,  the  Supreme  Court  of 
Iowa  was  recently  averaging  for  each  judge  about  one  hundred 
written  opinions  per  year,  and  these  were  unsatisfactory  to  both 
the  court  and  bar.  The  judges  then  agreed  that  they  would  re- 
duce the  number  to  eighty  each.  This  must  result  in  the  court 
falling  at  least  one  hundred  twenty  cases  behind  in  each  year, 
provided  the  number  of  appeals  prosecuted  does  not  decrease. 
The  last  General  Assembly  refused  to  increase  the  number  of 
judges.  It  is  easy  to  see  where  the  responsibility  must  rest,  and 
certainly  it  is  not  with  the  judges.  The  acquittal  of  a  notorious 
criminal  who  has  been  tried  at  the  bar  of  public  opinion  is  fre- 
quently denounced  as  a  miscarriage  of  justice  by  the  unthinking, 
but  the  thoughtful  citizen  differentiates  between  suspician  and 
evidence.  An  honored  ex-president  of  this  Association  was  driv- 
en into  a  suicide's  grave  by  a  popular  demand  for  victims.  He 
was  acquitted  in  the  courts,  vindicated  of  aU  men,  but  his  great 
pure  heart  broke  under  the  load  of  shame  and  disgrace.  The 
President  of  these  United  States  has  found  it  necessafy  recently 
to  pardon  two  men  because  of  disreputable  methods  used  to  se- 
cure convictions.  Here  we  see  the  other  side  of  the  picture.  And 
in  this  connection  x>ermit  me  to  suggest  that  the  acquittal  of  a 
criminal  usually  comes  from  the  hands  of  a  jury,  and  not  from 
the  judge. 
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Complaint  has  often  arisen  because  of  the  injunctiye  process. 
But  how  few  are  the  instances  where  there  has  been  any  sub- 
stantial abuse.  A  few  years  since,  the  commerce  of  a  Nation  was 
blocked  by  a  mob  in  which  there  were  very  few  real  working 
men.  A  man  who  held  no  official  commission  from  the  American 
people  was  in  control  in  one  great  city  and  no  car  could  pass 
unless  it  bore  the  pass  of  this  individual.  A  court  of  equity  com- 
pelled him  to  unlock  the  chains  and  let  the  commerce  of  the  mil- 
lions move,  and  he  complained.  Strange  would  it  be  if  no  mis- 
takes were  made,  but  would  those  who  complain  strike  down  the 
power  of  the  courts  to  protect  life  and  property  and  to  preserve 
law  and  order?  The  honest  laborer  is  as  much  interested  in  the 
preservation  of  order  as  any  citizen,  yea  more,  for  his  family 
must  be  fed  from  day  to  day.  The  battles  of  labor  in  the  future 
are  to  be  won  in  the  forum  of  reason  and  not  on  the  field  of  Mars 
or  amid  the  cries  of  the  anarchist  and  the  mob. 

*'But,"  urge  the  champions  of  the  recall  of  judges,  **the  Amer- 
ican courts  declare  laws  unconstitutional  and  such  power  is  given 
to  no  other  court  in  the  world."  We  answer  that  that  power  is 
the  g^reatest  glory  of  our  courts.  Minnesota  is  complaining  bit- 
terly because  the  United  States  Court  of  Appeals  for  the  eighth 
circuit  has  held  her  rate  laws  unconstitutional  and  many  of  those 
people  would  recall'  those  judges,  but  if  Iowa  should  place  a  tax 
of  twenty-five  cents  per  ton  on  all  Minnesota  commerce  that 
passed  across  Iowa,  Minnesota  would  soon  invoke  the  commerce 
clause  of  the  Constitution  for  her  protection,  and  when  the  tax 
was  held  unconstitutional,  would  cry  **0  righteous  judge!" 

Our  forefathers  hated  bills  of  attainder  and  ex  post  facto 
laws,  hence  the  constitutional  provision.  If  such  a  law  should  be 
enacted,  would  any  real  American  desire  that  clause  to  be  of  no 
effect?  We  have  heard  much  recently  of  '^ placing  the  dollar 
above  the  man".  The  truth  is  the  dollar  and  the  man  must  be 
equally  protected,  for  there  can  be  no  permanent  peace  where 
justice  is  denied  to  either.  Constitutional  guarantees  are  created 
for  the  purpose  of  protecting  the  weak  from  the  strong,  the  in- 
dividual from  the  mass,  and  of  what  value  is  a  Constitution  if 
there  be  no  power  to  enforce  its  provisions.  Those  who  denounce 
the  power  of  the  court  to  enforce  constitutional  guarantees,  are 
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like  that  indiyiduAl  who  burned  the  bam  to  rid  the  same  of  the 
rats,  or  the  person  who  would  tear  the  roof  off  the  house  because 
within  are  undesirable  persons.  The  inhabitants  of  Finland 
would  rejoice  if,  in  that  unhappy  country,  there  were  a  court 
that  x>ossessed  the  power  to  enforce  the  guarantees  given  by 
Russia.  The  Catholics  of  France  would  have  welcomed  a  con- 
stitution  with  a  provision  that  ''No  person  shall  be  deprived  of 
his  property  without  due  process  of  law",  and  also  a  court 
clothed  with  i>ower  to  enforce  the  measure.  The  Catholic  Sisters 
of  Portugal,  deefpoiled  of  their  property  and  driven  into  exile  on 
twenty-four  hours'  notice  would  have  offered  te  deums  if  there 
had  been  in  that  miserable  country  some  means  of  protection  to 
the  property  they  had  accumulated  by  centuries  of  toiL  Every 
constitution  contains  within  it  provisions  for  amendment,  and 
while  the  process  may  be  slow,  yet  if  the  change  is  desirable,  it 
usually  comes  as  soon  as  the  majority  of  the  people  demand  it. 
And  it  is  better  thus.  France  has  changed  her  laws  again  and 
again  with  kaleidoscopic  rapidity,  and  she  has  seen  the  streets 
of  her  capital  run  red  with  blood — not  once  but  many  times. 
Germany  and  England  are  slow  to  change,  and  while  both  have 
progressed,  no  student  of  history  and  government  would  care  to 
exchange  the  laws  of  either  for  those  of  France. 

Of  what  avail  is  a  constitution  without  some  i>ower  to  enforce 
it ;  and  where  shall  that  power  be  lodged  other  than  in  the  courts ; 
and  moreover,  shall  the  courts  be  criticised  for  exercising  the 
power  conferred  by  the  constitution?  A  decision  declaring  a 
law  unconstitutional  is  at  once  denounced  as  an  invasion  of  the 
rights  of  the  individual  without  regard  to  the  form  of  the  law 
or  the  language  in  which  it  is  written.  Prior  to  the  year  1909, 
there  was  no  provision  in  the  Iowa  Constituti6n  whereby  a  valid 
enactment  could  provide  for  one  to  condemn  for  private  use  a 
ditch  right  of  way  across  the  premises  of  another.  Some  farmer 
with  a  wet  farm  might  have  denounced  an  Iowa  court  for  de- 
claring such  a  law  unconstitutional,  but  the  fault  would  have 
rested,  not  with  the  court,  but  with  the  Constitution.  The  peo- 
ple cured  the  defect  in  tlie  fundamental  law  and  remedial  1^^ 
lation  immediately  followed.  Many  of  the  so-called  ''flagrant 
cases"  are  the  product  of  defective  and  unskilfully  written  laws 
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that  can  be  remedied  by  proper  statutory  amendments  couched 
in  apt  words,  or  by  amendment  of  the  Constitution. 

We  should  never  lose  sight  of  the  fact  that  the  failure  of  the 
Federation  was  due  to  the  fact  that  there  was  no  Constitution 
under  which  the  government  could  enforce  its  mandates;  and 
that  condition  produced  two  results,  first,  comparative  anarchy, 
and  second,  the  Constitution,  the  latter  following  the  first  as 
certainly  as  day  follows  night,  and  the  contrast  was  equally 
great  Now  it  is  seriously  proposed  to  return  to  those  condi- 
tions that  produced  what  Washington  called  ''shame  and  dis- 
grace'' in  order  that  we  may  be  rid  of  this  beneficent  system 
under  which  we  have  grown  to  be  the  richest  and  greatest  Nation 
on  earth.  One  cannot  believe  that  the  American  people  have 
entirely  lost  their  senses,  and  that  they  seriously  intend  to  throw 
away  what  it  cost  our  fathers  so  much  in  blood  and  treasure  to 
build,  and  which  has  safeguarded  us  through  the  years  and 
brought  us  to  our  proud  position  where  we  are  at  once  the  won- 
der and  envy  of  the  world. 

While  most  of  the  advocates  of  the  recall  have  disclaimed  any 
purpose  to  apply  the  system  to  the  Federal  Courts,  and  espe- 
cially to  the  Supreme  Court  of  the  land,  it  is  tiie  announced 
purpose  to  place  the  State  Courts  under  the  plan.  In  nearly 
all  of  the  States  the  judges  are  elected  for  a  limited  term  of 
years  and  consequently  may  be  rejected  at  the  end  of  any  term. 
It  would  seem  to  the  dispassionate  observer  that,  if  these  gentle- 
men who  champion  the  recall  do  not  intend  to  apply  their 
nostrum  to  the  Federal  Courts,  they,  in  their  anxiety  to  reform 
the  courts  presided  over  by  elected  judges,  would  seek  so  to 
change  the  system  from  the  elected  to  the  appointed  judge  as  to 
secure  the  advantages  of  the  courts  they  do  not  now  attack.  I 
fear  the  movement  is  lai^ely  political  and  created  for  the  pur- 
pose of  affording  certain  ambitious  gentlemen  an  opportunity  to 
jMMe  before  the  public  rather  than  to  serve  the  public  welfare. 

In  most  communities,  the  judges  are  elected  time  after  time, 
and  the  further  the  people  have  divorced  the  courts  from  politics 
the  better  the  administration  of  public  justice  has  been.  In  Iowa 
there  is  an  unwritten  law  that  judges  shall  not  sit  in  political 
conventions  or  appear  upon  the  platform  in  discussion  of  the 
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political  iflsaes  of  the  day.  What  citizen  of  Iowa  would  change 
that  custom ;  and  yet,  if  thia  pemieiona  doctrine  la  to  obtain,  it 
will  not  be  long  before  our  oonrta  will  be  engolf ed  in  the  whirl- 
pool of  politics  and  our  judges  forced  to  fight  in  self  defense.  I 
think  I  echo  the  feeling  of  the  larger  part  of  the  bar  when  I  ex- 
press the  sentiment  that  the  average  lawyer  would  welcome  the 
day  when  judges  shall  be  elected  at  a  nonpartisan  election  where 
the  selection  may  be  made  upon  the  basis  of  qualification  alone, 
regardless  of  whether  the  candidates  be  Democrat  or  Republican. 
In  some  of  our  sister  States  the  courts  have  been  dragged  in  the 
mire  of  politics,  and  there  we  find  the  loudest  champions  of  the 
recall  of  judges.  In  many  instances  this  demand  is  found  in 
the  mouths  of  those  who  have  sought  to  compel  the  courts  to  do 
their  bidding.  If  there  is  any  man  in  public  service  hated  by  the 
average  demagogue  it  is  the  just,  upright  judge  who  is  inde- 
pendent of  all  clamor,  and  who  moves  forward  in  discharge  of 
his  duty  without  regard  to  fear  or  favor. 

PerhaiMS  the  severest  criticism  offered  against  the  judges  of  our 
courts  is  that  too  frequently  the  ''interests"  exercise  an  unto- 
ward rofluence  in  securing  the  election  or  appointment  of  judges 
who  favor  those  who  made  them.  This  charge,  if  true,  is  a  fearful 
indictment  and  one  worthy  of  the  consideration  of  every  thought- 
ful citizen.  The  courts  are  the  bulwark  of  the  land,  and,  if  those 
who  sit  in  judicial  position  are  false  to  their  trust,  the  citadel  of 
the  people  has  been  destroyed.  In  the  last  ten  years  the  friend 
of  the  ''interests",  real  or  supposed,  has  been  consigned  to 
political  oblivion.  It  is  hard  to  understand  how,  with  the  pri- 
mary and  the  Australian  ballot,  as  they  exist  in  most  States,  the 
champions  of  great  interests  can  possibly  hope  to  secure  political 
preferment.  In  Iowa,  our  Supreme  Judges  have  been  selected 
through  the  medium  of  political  conventions,  and  yet  there  has 
been  almost  no  complaint  that  our  court  has  ever  been  under 
the  influence  of  corporations  or  any  other  powerful  interest. 
The  Supreme  Judges  have  been  reelected  for  a  number  of  terms 
with  the  exception  of  Judge  Einne,  and  his  distinguished  service 
would  have  been  rewarded  with  a  long  career  upon  the  bench 
which  he  adorned  had  it  not  been  that  he  was  not  a  member  of 
the  dominant  i>olitical  party.  Iowa's  judiciary  has  been  dean, 
fearless  and  upright.    It  has  commanded  the  confidence  of  the 
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people  to  a  hig'h  deg^ree,  and  I  believe  that  I  but  reflect  the  senti- 
ment of  the  bar  when  I  declare  that  we  can  hope  for  very  little 
improvement  along  the  lines  of  integrity  and  fairness  in  our 
bench,  as  it  has  approximated  to  almost  perfection  along  those 
lines.  In  some  other  States,  happily  very  few  in  number,  it  must 
be  conceded  that  the  bench  has  not  observed  to  the  same  extent 
the  integrity  that  has  characterized  our  own  courts,  but  in  such 
States  the  laxness  of  public  morals  has  found  its  echo  in  every 
branch  of  the  public  service.  When  you  raise  the  standards  of 
citizenship  in  those  States  to  that  of  Iowa,  the  courts  will  re- 
spond to  the  condition. 

The  Supreme  Court  of  the  land  is  regarded  as  the  greatest 
court  in  the  world.  Its  history  is  the  equal  of  any  institution 
known  to  man.  It  has  had  before  it  questions  of  greatest  mo- 
ment, questions  that  have  provoked  the  bitterest  discussion,  and 
yet 'its  decrees  in  recent  years  have  been  accepted  by  the  masses 
of  the  people  with  respect  and  approval.  True  it  is  that  amend- 
ments to  the  Constitution  have  sometimes  followed  its  judgments, 
but  that  does  not  militate  in  the  least  against  the  court,  for  it 
sits  to  construe,  and  not  to  make  constitutiofts.  It  is  its  duty  to 
enforce  not  to  create.  The  people  made  the  Constitution,  and 
they,  in  the  exercise  of  their  sovereign  will,  may  alter  or  enlarge, 
but  no  court  should  ever  add  to  it  by  writing  therein  one  word 
or  thought. 

Many  of  the  judges  of  this  court  in  the  first  seventy-five  years 
of  the  Nation's  history  were  bitterly  assailed,  but  no  patriotic 
American  would  care  to  blot  from  the  roll  of  those  seventy-five 
years  one  name  thereon  written.  The  judges  of  that  stormy 
period  labored  so  well  and  builded  so  great  that  in  the  last  fifty 
years  the  citizenship  of  the  Nation  has  accepted  its  decree  with 
little  complaint  or  murmur.  We  as  lawyers  echo  to-day  the 
words  of  the  crier  who  opens  the  court,  ''Gk>d  save  the  United 
States 4ind  this  Honorable  Court." 

The  friends  of  the  recall  urge  that  very  few  judges  will  fall 
ander  its  provisions  and  that  therefore  it  can  do  little  harm. 
How  specious  the  statement,  but  how  false  in  fact.  The  nom- 
inee for  the  bench  is  now  elected  at  a  general  election  where  the 
burdens  incident  to  a  campaign  are  distributed  among  a  number 
of  candidates,  but  the  judge  who  faces  the  recall  must  single 
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handed  and  alone  and  from  his  private  purse  assume  the 
whole  burden  of  defending  himself  in  a  campaign  where  he  wiU 
1)e  bitterly  assailed.  Moreover  he  must  continue  the  discharge 
of  his  official  duties  while  those  who  would  destroy  him  are  hxisy 
1)y  night  and  day  to  encompass  his  defeat — a  defeat  which  speUs 
disgrace  to  himself  and  family  to  the  second  generation.  What 
honorable  man  with  a  successful  career  at  the  bar  would  care  to 
«it  upon  the  bench  with  this  sword  of  Damocles  hanging  suspend- 
ed above  him  at  all  times.  But  say  the  friends  of  the  recall, 
''Let  him  respect  the  wiU  of  the  people."  Respect  for  the  will 
of  the  people,  would  have  sent  Wendell  Phillips  to  jail  for  dis- 
turbing the  peace  of  Boston,  because  he  had  plead  the  cause  of 
the  bondman  and  had  been  pelted  in  the  streets,  for  so  doing. 
Respect  for  the  will  of  the  people  caused  Pilate,  the  judge,  to 
<srucify  Jesus  Christ  and  turn  loose  Barabbas  the  robber.  Re- 
:spect  for  the  will  of  the  people,  caused  a  judge  to  hang  John 
Brown  for  treason;  but  who  now  has  any  respect  for  either 
Pilate  or  that  Virginia  judge  f  Behold  John  Marshall  sitting  at 
the  trial  of  Aaron  Burr,  whom  he  despised  and  whose  act  he 
loathed.  The  public  had  not  forgotten  that  morning  scene  where 
Hamilton  lay  weltering  in  his  blood,  and  it  clamored  for  the 
conviction  of  Burr  when  he  was  charged  with  treason,  but 
Marshall,  the  fearless,  the  upright,  the  independent  judge,  at  the 
conclusion  of  the  government's  evidence  directed  a  verdict  in 
favor  of  the  defendant  and  laid  down  a  principle  of  law  that  all 
lawyers  approve.  The  will  of  the  people  is  the  verdict  of  the 
years,  not  of  the  hour,  and  the  independent  judge  is  the  one  who 
writes  the  decree  that  protects  the  poor  and  the  helpless.  In  this 
Nation  all  must  bow  ultimately  to  the  will  of  the  people,  but 
that  will  shall  be  fully,  fairly,  and  calmly  expressed,  after  full 
•debate  in  a  fair  forum  where  reason  is  enthroned  and  when  the 
passions  of  the  hour  are  laid  away.  The  people  of  these  United 
'States  created  the  Constitution.  It  is  theirs  to  amend,  alter,  or 
•destroy.  They  are  the  final  reservoir  of  all  power  and  their 
mandate,  lawfully  expressed,  is  the  law  to  which  all  must  bow; 
but  there  can  be  no  permanent  peace  where  justice  is  not  done 
to  the  lowest  of  God's  creatures.  We  are  taught  in  Holy  Writ 
that  He  is  no  respecter  of  persons;  wealth,  fame,  position,  and 
power  are  but  trifles  before  His  throne,  and  so  they  must  be  in 
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the  American  court  when  placed  before  an  American  judge. 
That  judge  can  only  do  justice  who  is  free  from  all  extraneous 
power  and  influence  arising  from  any  source  whatsoever.  An 
indq[>endent  judiciary  alone  can  administer  justice  to  all.  They 
have  neither  purse  nor  sword  and  their  mandates  are  to  be  en- 
forced by  the  coordinate  branches  of  government.  It  is  the  duty 
of  the  bar  of  America  to  drive  from  the  temple  of  justice  every 
improper  influence  and  to  protect  its  sacred  precincts  from  the 
spoiler  whether  he  be  great  or  small.  There  is  no  greater  service 
we  can  render  our  beloved  country.  As  in  the  past,  so  in  the 
future,  the  American  people  will  entrust  us  to  write  their  laws 
and  preside  over  their  courts.  Worse  than  Benedict  Arnold  ia 
any  one  of  our  number  who  shall  betray  this  sacred  trust.  We 
have  banished  from  the  court  the  king  and  his  influence ;  justice 
is  no  longer  sold  in  the  market,  but  there  still  remains  to  us  the 
solemn  duty  of  guarding  the  sacred  precincts  of  the  temple  from 
the  advances  of  insidious  foes.  Human  selfishness  will  strive  to 
enter  the  temple,  but  if  we  will  but  measure  up  to  the  standard 
of  Washington,  Hamilton,  JefFerson,  Madison,  and  the  fathers 
who  created  an  independent  judiciary,  the  people  will  listen  and 
preserve  to  our  children's  children  the  Constitution  and  the 
courts  under  which  we  and  our  forebears  have  lived  and  made 
secure  the  Ark  of  Liberty. 

Mb.  Cbosby  :  The  next  order  of  business  is  not  upon  our  pro- 
gram. A  resolution  was  introduced  several  years  ago  for  the 
repeal  of  the  inheritance  tax.  Late  at  the  last  session  it  was 
voted  to  make  it  a  special  order  of  business  immediately  after  the 
President's  address  this  year. 

The  PBEsmENT :  I  had  overlooked  that  order  of  business  until 
our  distinguished  friend  and  member  called  my  attention  to  it. 
I  will  now  recognize  Mr.  Crosby. 

Mb.  Cbosby  :  I  regard  the  matter  of  the  inheritance  tax  law  as 
one  of  great  importance  to  the  people  of  the  State  of  Iowa.  I 
have  endeavored  for  some  years  to  get  the  subject  before  this 
assemblage  for  discussion  and  have  signally  failed  until  the 
present  time.  I  do  not  propose  to  make  any  long  speech  in  pre- 
senting this  matter,  but  it  is  a  matter  worthy  of  discussion  by  the 
members  of  this  Association. 
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Our  method  of  raising  reyennes  before  this  tax  law  was  passed 
was  by  the  assessment  of  the  property  of  the  communities  by  the 
assessors  and  equalization  by  the  equalization  officers,  and  then  to 
levy  an  assessment  upon  the  property  which  should  be  sufficient 
to  meet  the  expenses  of  the  government  economically  adminis- 
tered. Then,  there  came  in,  by  what  influence  I  have  wondered, 
this  inheritance  tax  law.  Sometimes  there  comes  through  a  com- 
munity a  disease  that  becomes  epidemic  through  the  country, 
and  this  matter  of  the  inheritance  tax  law  seemed  to  run  in  the 
same  way.  Its  origin  came  when  Augustus  Caesar  sought  to  be 
emperor  of  Rome,  and  when  he  could  get  Lepidus  out  of  the  way 
and  consign  Mark  Antony  to  the  sympathies  of  Cleopatra,  he  left 
him  in  control  of  Rome.  He  consented  to  this  for  the  purpose 
of  giving  him  an  imperial  honor.  It  rested  in  abeyance  at  that 
time  until  England  had  trouble  with  her  colonies,  and  to  bring 
them  into  submission  England  adopted  an  inheritance  tax  law. 
So  now  we  have  it  here. 

This  subject  has  never  been  discussed  in  this  Association, 
though  repeated  efforts  have  been  made  to  bring  it  up.  Now,  we 
have  it  a  special  order.  I  will  read  the  last  enthusiastic  report 
made  by  the  committee  on  this  subject : 

With  reference  to  the  resolution  recommending  the  repeal  of  the  collateral 
inheritance  tax  law,  your  committee  is  unanimously  opposed  to  the  resolu- 
tion, although  some  of  its  members  favor  an  amendment,  all  being  of  tbe 
opinion,  however,  that  it  is  a  proper  matter  for  discussion,  if  the  Asso- 
ciation has  time  to  consider  it. 

This  report  is  presented  by  a  member  who  draws  six  thousand 
dollars  from  tl\e  revenues  of  the  State  of  Iowa.  Is  it  any  wonder 
it  took  three  years  to  reach  this  sage  conclusion?  The  next  ques- 
tion is,  before  whom  am  I  presenting  this  resolution?  This  is 
called  the  Iowa  State  Bar  Association.  I  wish  I  had  the  means 
of  knowing  what  percentage  of  this  Association  are  drawing 
their  support  from  the  revenues  of  the  State.  Of  course,  by  a 
feeling  of  interest  in  the  subject,  they  would  like  to  see  the  rev- 
enues well  provided  for,  so  that  they  may  have  ample  funds  for 
their  support,  with  a  prospective  increase  in  their  salaries.  So 
far  as  that  part  of  this  assemblage  is  concerned,  I  do  not  expect 
to  get  much  help  and  support  for  this  resolution  for  the  repeal 
of  this  inheritance  tax  law. 
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We  have  in  the  State  of  Iowa  a  great  army  of  office  holders 
drawing  their  salaries  from  the  revenues  of  the  State.  They 
were  there  before  the  law  was  passed.  Since  that  time  there  has 
been  one  grand,  general  movement  for  increase  of  salaries.  Now, 
for  instance,  years  ago,  when  I  came  to  Iowa,  we  had  a  Supreme 
Court  consisting  of  three  judges  and  they  had  a  salary  of  two 
thousand  dollars  a  year,  and  since  that  time  we  have  increased 
them  to  six  judges,  and  each  one  received  six  thousand  dollars  a 
year.  Now,  I  like  all  the  judges.  But  I  am  opposed  to  the  in- 
heritance tax  law,  because  it  is  unnecessary.  At  the  time  our 
State  Capitol  building  was  erected,  it  was  done  through  a  State 
tax.  We  had  two  mills  for  one  year ;  the  next  year  two  and  one- 
half,  and  the  next  year  two  mills  again.  The  State  levy  was  not 
increased  for  the  building  of  our  magnificent  capitol.  Secondly, 
I  am  opposed  to  it,  because  it  is  a  separate  system  of  taxation  for 
State  revenues,  apart  from  and  distinct  from  the  system  to  which 
we  have  long  been  accustomed.  The  only  fault  found  with  the 
old  system  was  in  the  selection  of  improper  assessors,  men  who 
did  not  discharge  their  duties;  but  with  competent  assessors,  we 
have  all  the  means  necessary  to  carry  forward  our  administra- 
tion. 

I  am  opposed  to  it,  again,  because  it  puts  additional  burdens 
upon  our  courts  and  law  officers.  In  our  former  system  we  set- 
tled with  the  County  Treasurer.  I  never  yet  have  heard  of  a  man 
dealing  with  the  State  Treasurer,  receiving  from  him  even  decent 
politeness  in  connection  with  this  business.  Again  I  am  opposed 
to  it  because  it  prevents  the  citizen's  right  to  dispose  of  all  his 
property  by  will.  The  State  confiscates  five  per  cent.  It  is  our 
natural  right  to  dispose  of  our  property  by  legacy  and  bequest. 
Because,  again,  it  is  unequal,  this  taxation  by  this  inheritance 
law  may  be  three  times  placed  upon  the  same  property  in  a  year. 
Again,  because,  notwithstanding  all  the  increase  of  salary,  there 
is  piled  up  in  our  State  treasury  more  than  a  million  dollars  of 
idle  money,  as  a  bait  to  the  next  Legislature,  with  the  expectation 
that  they  might  get  back  there  on  double  fees.  It  is  wrong  in 
principle.    It  is  un-American. 

Now,  aside  from  those  who  are  drawing  from  the  State  reve- 
nues and  ask  for  raises,  who  can  favor  such  a  lawf   What  reason 
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can  you  see  for  itf  It  would  not  be  proper  for  me  to  say  that 
those  who  are  drawing  from  the  State  revenue  should  arise,  and 
those  who  are  not  to  rise.  It  reminds  me  of  a  protracted  meeting^ 
where  the  preacher  asked  all  those  who  wanted  to  go  to  heaven 
to  rise,  and  they  all  got  up  but  one  man.  He  asked  those  who 
wanted  to  go  to  the  other  place  to  rise,  but  this  one  man  didn't 
get  up.  He  talked  to  him  personally  and  wanted  to  know  of  him 
why  he  didn't  want  to  go  to  either  place.  The  man  replied  that 
Iowa  was  good  enough  for  him.  I  have  been  fifty-eight  years  a 
resident  of  Iowa  and  I  take  pride  in  its  just  laws.  I  feel  that  this 
tax  is  a  great  wrong;  that  it  has  been  brought  about  by  those  who 
receive  the  revenues  from  the  State  of  Iowa.  It  is  entirely  the 
self-seeker  who  in  the  Legislature  passed  this  law. 

I  hope  this  matter  may  have  a  discussion  among  the  members 
of  this  organization  adequate  to  its  importance. 

The  President:  What  is  the  further  pleasure  of  the  house T 
Does  the  house  desire  to  take  any  action  on  the  matter  f 

The  Chair  desires  to  appoint  a  committee  to  draft  suitable 
resolutions  in  reference  to  our  entertainment  while  in  the  city, 
and  such  other  resolutions  as  the  committee  thinks  proper  to  sub- 
mit to  us  here.  This  committee  is  not  to  supersede  other  com- 
mittees, however.  I  will  name :  Hon.  I.  N.  Flickinger,  of  Council 
Bluffis,  Senator  C.  H.  VanLaw,  of  Marshalltown,  and  Judge 
Lawrence  DeGraff  of  Des  Moines. 

Mr.  Crosby:  It  seems  that  the  members  of  this  organization 
are  not  very  zealous  to  discuss  this  question  to-day,  and  so  I 
move  you  that  it  be  continued  until  the  next  session,  to  be  dis- 
cussed immediately  after  the  President's  address. 

Justice  Ladd:  I  suggest  we  vote  on  this  proposition  and  all 
o£Sce  holders  and  prospective  office  holders  be  excluded  from, 
voting. 

The  President:  This  is  the  only  opportunity  I  have  had  in 
my  life  to  declare  a  thing  unconstitutional. 

The  motion  was  duly  carried. 

At  this  time,  4  o'clock  P.  M.,  an  adjournment  was  taken  until 
7  o'clock  P.  M. 
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Banquet  Pboceedings  ': 

(Montrose  Hotel,  Thondaj  Evening  at  Seven  O'cloek) 

Responses  to  Toasts 

Hon.  C.  G.  Saundebs,  Toastmaster:  I  have  been  practicing  law 
for  more  than  twenty  years,  and  consequently  I  know  how  happy 
a  lawyer  feels  when  he  has  had  a  good  meal,  and  I  am  loath  to 
interfere  with  the  flow  of  spirit  and  enjoyment  that  I  know 
abounds  in  the  hearts  of  all  of  you.  But  it  is  necessary  that  we 
should  address  ourselves  at  this  time  to  the  balance  of  the  pro- 
gram. Tou  have  a  feast  before  you.  I  am  sure  this  evening  will 
be  one  memorable  in  the  life  of  nearly  all,  if  not  all  of  us. 

I  took  one  hour  of  your  time  this  afternoon  and  consequently 
shall  not  take  much  of  it  to-night.  I  shall  afford  you  an  oppor* 
tunity  to  hear  those  whose  names  appear  upon  the  program* 
Possibly  I  may  have  a  surprise  for  you  before  the  evening  is  over. 

The  first  number  upon  the  program  is  vocal  music,  by  the 
Imperial  Male  Quartet. 

The  Toastmaster  :  A  distinguished  and  loyal  son  of  Iowa,  a 
few  years  since  in  a  speech  that  has  become  almost  memorable^ 
by  reason  of  the  quotation  I  am  about  to  make,  said :  ''In  all  that 
is  good,  Iowa  affords  the  best".  It  is  not  only  of  male  quartets 
we  have  the  best,  but  also  in  law  colleges  as  well.  There  is  lo- 
cated down  here  on  the  Iowa  River,  at  Iowa  City,  a  splendid  law 
school,  and  also  another  at  the  capital  of  the  State,  and  we  are 
fortunate  to-night  in  having  with  us  and  upon  this  program  a 
representative  of  each  school.  These  law  schools  have  measured 
up  to  the  statement  I  repeated  a  moment  since,  and  Iowa  is 
proud  of  them  both.  We  have  Dean  E.  B.  Evans  here  to-night, 
from  the  Drake  Law  School,  and  he  is  to  respond  to  the  senti- 
ment ''Back  Numbers".  But  I  am  sure,  from  my  acquaintance 
with  the  Dean,  before  he  shall  have  concluded,  you  will  be  of  the 
opinion,  that  though  his  subject  is  "Back  Numbers",  he  is  not 
a  back  number,  by  a  long  ways. 
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BACK  NUMBEBS 

Mr.  Toastmaster,  and  Members  of  the  Iowa  State  Bar  Asso- 
ciation: The  Toastmaster  spoke  only  a  few  moments  ago  aboat 
a  certain  glow  that  he  thought  might  be  in  our  hearts  after 
this  repast.  I  may  have  the  glow,  but  it  is  not  in  my  heart.  In 
fact,  I  feel  after  the  experience  of  the  last  hour  and  a  quarter  a 
good  deal  like  the  little  boy  did  in  the  Sunday  School  class  just 
before  Thanksgiving  time,  when  the  teacher  had  given  the  boys 
and  girls  an  opportunity  to  te^ll  what  they  were  most  thankful 
for.  Susie  said  she  was  thankful  because  of  her  bright  auburn 
hair;  Johnny  was  thankful  because  he  wasn't  freckled,  and  Mary 
because  of  her  black  eyes,  and  William  because  he  wasn't  lop- 
eared.  But  when  it  came  George's  turn,  he  said:  ''Well,  teacher, 
I  really  don't  know  just  what  I  could  be  thankful  for.  I  haven't 
auburn  hair;  it  is  red.  I  haven't  black  eyes;  they  are  kind  of 
pea  green.  I  have  got  freckles  all  over  my  face ;  I  am  lop-eared ; 
in  fact,  the  Lord  almost  ruined  me."  This  supper  has  almost 
ruined  me. 

I  am  going  to  talk  a  very  few  moments  about  those  things 
which  have  been  discarded;  things  that  happened  yesterday, 
that  may  now  be  found  in  the  scrap  heap.  The  subject  to  which 
I  am  to  respond  suggests  those  things,  although  I  wish  to  call 
particular  attention  to  things  that  are  not  found  in  the  rubbish 
heap,  or  that  have  not  been  east  ofE,  but  are  held  as  near  and 
dear  in  the  hearts  of  the  lawyers. 

One  could  not  listen  to  the  masterful  address  of  our  President 
this  afternoon,  without  contrasting  the  careful  statesmanlike  wis- 
dom of  the  framers  of  our  Constitution,  in  safeguarding  our 
judiciary  from  the  influence  of  rulers  or  people,  with  the  force- 
ful, ever-increasing  demand  for  the  recall  of  judges  and  judicial 
decisions  we  are  hearing  so  much  of  now. 

From  and  including  the  invocation  that  opened  our  deliber- 
ations this  morning,  down  to  the  last  word  of  the  President's 
splendid  paper,  the  breath  of  the  recall  was  present.  It  was  not 
forgotten  by  the  brother  who  welcomed  us  to  this  beautiful  city, 
and  it  was  touched  upon  by  the  distinguished  Senator  who  re- 
sponded to  the  address  of  welcome. 

Much  as  we  lawyers  may  detest  and  despise  this  thing  that 
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raisee  its  ahaggy  head,  threatening  the  judiciary  of  our  country, 
much  as  we  see  in  it  a  monster  that  will  destroy  our  juris- 
prudence; however  much  we  may  look  upon  it  as  unthinkable 
and  impossible,  we  are  compelled  to  grapple  with  it.  And  I  tell 
you  that  we  will  not  be  able  to  stop  it  by  arguments  however 
profound  and  convincing,  nor  by  appeal,  however  eloquent,  nor 
by  any  effort  we  may  put  forth  which  does  not  have  in  it  an 
answer,  forceful  and  efficient,  to  some  of  the  just  complaints 
against  our  jurisprudence. 

Time  will  not  permit  a  comparison  of  conditions  at  the  time 
our  jurisprudence  was  established,  with  conditions  that  now  pre- 
vail. There  were  then  no  so-called  'interests"  seeking  to  control 
executive,  legislative,  and  judicial  action.  Neither  were  there 
millions  of  citizens  organized  into  labor  unions,  who  were  edu- 
cating their  people  to  believe  in  their  complaint  against  the 
power  of  the  ''interests"  as  exercised  and  put  forth,  especially 
in  judicial  matters.  There  were  no  political  organizations,  and 
the  fathers  never  thought  there  would  be,  to  whom  the  judicial 
officer  must  become  indebted  for  preferment.  We  have  all  these 
and  multiplied  questions  and  conditions  that  were  not  dreamed 
of  when  our  judicial  system  was  first  established.  It  is  a  condi- 
tion and  not  a  theory  that  confronts  us. 

Our  inquiry  should  be  to  ascertain  the  foundation  or  basis  of 
the  demand  for  the  recall  of  judges,  looking  carefully  to  see  if 
there  may  be  anything  in  our  jurisprudence  to  justify  or  support 
in  any  degree  this  growing  popular  demand.  And  then,  looking 
farther,  to  see  if  there  is  anything  which  we  may  do  to  overcome 
and  set  aside  this  thing  which  threatens  us. 

No  lawyer  at  this  table  to-night,  whose  mind  does  not  revert  to 
some  feature  of  our  procedure  that  gives  just  cause  for  condem- 
nation and  complaint.  The  spectacle  of  taking  three  full  months 
to  empanel  a  jury  of  American  citizens,  is  an  indictment  of  our 
jorisprudence,  furnishing  not  only  an  opportunity,  but  being 
almost  an  invitation,  to  attempts  to  unduly  influence  the  jury. 
Without  criticising  the  verdict,  we  all  condemn  the  procedure 
that  permits  eight  years  to  elapse  between  the  findings  of  the 
grand  jury  and  the  verdict  of  the  trial  jury,  as  we  had  it  in  the 
Packers'  Case  in  Chicago.    The  gum-shoe  methods  of  interview- 
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ing,  pleading  with,  and  inflaencing  delegates  to  our  county  con- 
yentions,  which  the  candidates  for  the  District  Court  in  this 
State  must  resort  to,  between  primary  day  and  the  conventiony 
is  a  disgrace  to  our  people.  Our  forefathers  safeguarded  the 
judiciary  from  the  iniSuence  of  rulers  or  people.  We,  their  off- 
spring, put  our  judiciary  under  the  humiliating  necessity  of 
keeping  in  good  standing  with  the  dominant  i>olitical  party,  as 
well  as  with  the  ward  heeler  and  precinct  boss. 

These  are  some  of  the  back  numbers  we  Standpat  lawyers 
cherish  and  hold  to  our  hearts.  It  is  my  belief,  founded  ux>on  in- 
formation,  and  I  therefore  charge  it  to  be  true,  that  on  the  ques- 
tion of  procedure  and  precedent,  our  Bar  Association  usually 
present  a  solid  front  of  Standpatters  from  Standpatville,  who  fit 
very  nicely  and  completely  the  definition  I  once  heard,  that  a 
Standpatter  was  one  who  had  stopped  and  couldn't  get  started. 
But  the  fellows  we  have  to  fear  are  the  crowd  of  laymen,  who 
feature  the  description  of  the  Progressive,  led  by  an  ex-president, 
who  may  be  described  as  one  who  has  got  started  and  can  not 
stop. 

Superintendent  Max  E.  Witte,  of  the  Hospital  for  the  Insane 
at  Clarinda,  was  one  day  showing  some  guests  through  that 
splendid  institution,  where  we  care  for  the  wards  of  our  State. 
It  is  said,  on  coming  to  a  certain  ward,  he  explained  to  his 
friends  that  in  this  ward  there  were  two  very  unique  characters. 
There  was  George,  whose  mania  was  writing  curse  words  on  the 
wall,  furniture  and  windows;  anywhere  and  everywhere,  he  was 
writing  curse  words,  and  becoming  very  obstreperous  and  unruly 
unless  he  was  given  his  way  in  this  respect,  and  that  he  was  a 
very  troublesome  patient  until  he  placed  another  patient  in  the 
ward,  Henry  by  name,  who  was  something  of  a  religious  fanatic, 
and  who  conceived  it  to  be  his  bounden  duty  to  erase  the  curse 
words  as  soon  as  George  had  written  them.  Then  it  was  that 
Superintendent  Witte  at  once  furnished  them  a  blackboard. 
They  entered  the  ward  and  the  guests  were  entertained  by  the 
spectacle  of  George  writing  and  Henry  erasing.  After  watching 
them  for  a  few  moments,  Superintendent  Witte  said  to  George: 
* '  Well,  George,  how  are  you  getting  along  t "  "  First  rate,  * '  said 
George,  ''I  am  two  damns  and  three  hells  ahead  of  the  mopper." 
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There  are  more  than  two  damns  utter^'  torday  against  our 
profession;  there  are  more  than  three  hells  foe  oar  consignment. 
I  soggest  to  you,  my  brethren,  that  there  are  no  idLettmore  fitted 
to  meet  these  complaints  and  to  take  the  initial  step  l^d^^radicate 
and  take  out  of  our  system  some  of  these  numerous'  bjK^  jxTua- 
bersy  than  are  the  members  of  the  bar.  By  enyironment  4^d  ex- 
perience, we  are  better  able  than  the  other  fellow  to  do  it.  .-"1 
therefore  suggest,  as  a  step  in  that  direction,  even  though  a  smld>; 
one,  you  will  sleep  to*night  with  the  report  of  the  Committee  on' 
Law  Reform  for  a  pillow. 

The  Toastmasteb:  For  a  quarter  of  a  century  or  more  the 
name  of  Healy  has  been  known  from  one  end  of  Iowa  to  the  other 
among  the  legal  profession.  Three  brotiiers,  at  Ft.  Dodge,  have 
been  engaged  in  the  practice  of  law;  one  of  blessed  and  dis- 
tinguished memory,  has  passed  on.  Another  is  down  at  Balti- 
more, engaged,  as  some  of  us  believe,  in  the  useless  task  of  nom- 
inating a  Democratic  candidate  for  President.  The  third  and 
youngest  brother  we  have  with  us  to-night  to  respond  to  the 
sentiment  '' Respect  for  Authority".  I  have  the  pleasure  of 
introducing  to  you  to-night,  Robert  Healy  of  Ft.  Dodge,  whose 
tongue  has  been  gifted,  as  have  many  of  those  who  have  come 
from,  or  descended  from  the  Emerald  Isle. 

BESPECT  FOB  AUTHOBITY 

Mr.  Toastmaster:  There  is,  we  must  admit,  prevalent  through- 
out the  land  to  a  greater  or  less  degree,  a  spirit  of  defiance  to 
jndicial  authority  and  to  the  final  judgments  of  the  judiciary. 
Legislation  that  is  unpopular  is  frequently  questioned  as  being 
the  product  of  selfishness,  rather  than  springing  from  a  purpose 
to  lessen  or  improve  burdens.  Isolated  examples  of  judicial  in- 
competency and  influenced  legislation  are  frequently  capitalized 
by  ambitious  politicians,  with  the  result  that  many  of  our  fellow 
citizens  are  of  the  belief  that  judgments  and  legislation  are  ar- 
ticles of  commerce. 

We  have  proof  at  hand  that  it  is  popular  to  impugn  the  courts 
and  to  suspicion  the  Legislature.  A  few  of  the  States  have  al- 
ready made  their  judges  cowards  and  their  executive  officers 
cravens.    The  recall  of  judges  and  the  recall  of  judicial  decisions 
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by  popular  vote  ix  the.  first  step  in  the  disiBtegratioii  of  repub- 
lican government,  ad  we  have  known  it 

The  framie^/of  the  Federal  Constitution  were  not  impulsive 
men;  th^j^Were  masters  in  the  science  of  government  building; 
their  ,]|cb{f^'  were  worthy  of  their  ability.  The  most  conspieuouB 
hope^'Ot^ihe  Constitution  was  that  the  American  citizen  would 
exercise  self-restraint.  That  hope  has  to  a  sublime  measure  been 
realized.  It  is  in  the  Constitution  of  the  Republic  that  we  find 
paramount  ''Respect  for  Authority".  The  three  divisions  of 
government  are  coordinate,  yet  independent,  each  in  its  own 
sphere  supreme. 

Without  respect  for  authority,  order  ceases,  law  ends,  govern- 
ment dissolves.  With  it,  society  is  safeguarded  and  the  in- 
dividual has  the  fullest  degree  of  liberty.  We  have  often 
heard  that  that  government  is  best  which  governs  least,  but 
when  the  government  speaks  through  any  of  its  departments  its 
final  word,  compliance  therewith  is  the  duty  of  every  citizen. 
''Freedom  of  speech"  has  always  been  a  phrase  to  conjure  with. 
"Freedom  of  action"  has  been  the  shibboleth  of  many  moral 
revolutions.  Freedom  of  speech  and  freedom  of  action,  when 
uncircumscribed,  mean  the  absence  of  all  liberty. 

We  all  recognize  that  the  official  acts  of  our  public  servants 
are  open  to  review  and  subject  to  inspection,  but  such  review 
frequently  is  unfair  and  incites  distrust,  and  it  is  this  distrust 
that  I  deplore.  It  is  our  duty  as  lawyers,  never  to  look  with 
tolerant  eye  upon  the  wholesale  impeachment  of  the  judiciary 
or  to  behold  without  protest  the  universal  indictments  of  our 
Legislatures.  Protection  is  the  first  duty  of  government,  sub- 
mission is  the  first  duty  of  the  citizen;  and  when  we  find  pro- 
tection and  submission  unioned,  then  do  we  have  the  law  en- 
forced and  its  institutions  respected. 

For  the  past  few  years  sensationalism  has  been  the  order  of 
the  day.  Our  Ubel  laws  are  more  academic  than  practical,  and 
the  institution  of  a  libel  suit  usually  provokes  laughter  and  too 
frequently  ends  in  a  farce.  This  condition  has  produced  a  dis- 
respect for  the  courts  and  has  removed  the  safeguard  that  should 
protect  the  reputation  and  the  character  of  the  individual  and 
the  judicial  officer. 
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Diflsenting  opinions,  often  times  pleasant  reading  for  the  de- 
feated litigant,  seldom,  if  ever,  are  necessary,  and  always  weaken 
the  force  and  effect  of  the  majority's  judgment.  I  have  never 
been  able  to  appreciate  the  philosophy  of  a  dissenting  opinion, 
and  I  seriously  doubt  the  wisdom  of  such  announcements.  They 
are  futile  as  an  endeavor  to  convince  the  court  which  is  divided, 
but  they  do  frequently  convince  the  public  that  the  majority  of 
the  court  is  in  error.  A  rule  of  law  that  is  announced  by  a 
divided  court  does  not  inspire  the  respect  and  confidence  that  a 
final  judgment  is  entitled  to  receive ;  thus  do  the  courts  weaken 
their  own  power  and  dissipate  to  a  marked  degree,  the  moral  in- 
fluence that  is  the  heritage  of  our  courts. 

There  must  be  law;  there  must  be  rules  of  procedure,  and 
these  laws  and  rules  must  be  enforced,  and  when  they  are  re- 
spected, the  enforcement  is  easy,  their  infractions  are  few.  But 
let  there  develop  a  contempt  for  authority,  a  defiance  for  the  law, 
then,  indeed,  shall  the  future  be  pregnant  with  its  burdens. 

For  these  conditions,  as  I  see  them,  I  have  no  remedy  to  sug- 
gest, save  one,  and  that  is,  let  the  bar  of  the  land  ever  be  a  unit 
for  the  maintenance  of  the  power,  the  dignity,  and  above  all,  the 
independence  of  the  courts. 

The  Toastmasteb:  In  introducing  the  next  speaker,  I  think 
I  am  in  a  very  happy  position.  I  told  you  a  few  moments  since 
tiiat  Iowa  had  two  law  schools  of  which  she  is  proud.  I  am  proud 
of  both.  I  am  sure  that  I  am  absolutely  impartial,  because  I 
received  a  collegiate  training,  my  degree  in  arts,  at  Drake  Uni- 
versity and  my  law  degree  at  the  State  University  of  Iowa, 
When  I  heard  Dean  Evans  speak  to-night,  I  said :  ''That  sounds 
good;  old  Drake  is  still  to  the  front".  And  yet,  as  I  look  upon 
this  program  and  see  here  that  our  distinguished  President  of 
the  State  University  is  next  to  address  us,  my  heart  swells  with 
pride  for  **01d  Gtold".  I  love  them  both;  I  love  the  work  they 
are  doing.  Iowa  is  proud  of  ^her  great  University ;  she  is  proud 
of  her  sons  and  daughters  who  have  gone  out  under  the  banner 
of  "Old  Gold". 

I  have  the  great  pleasure  this  evening  of  introducing  to  you 
President  John  G.  Bowman,  of  the  State  University  of  Iowa, 
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who  will  respond  to  the  aentiment  ''The  Spirit  of  the  College 
of  Law". 

THE  SPIBIT  OF  THE  COLLEGE  OF  LAW 

Last  fall  a  member  of  your  Association  said  to  me,  ''Why,  I 
went  through  your  law  school,  but  I  learned  most  of  the  law  I 
know  after  I  got  out/'  For  a  moment  it  seemed  tiiat  I  had  dis- 
covered another  new  trouble.  Then  I  noticed  that  the  hair  of 
the  plaintiff  in  this  case  was  gray  and  this  suggested  the  first 
evidence  which  I  needed  in  reply. 

First,  if  the  plaintiff  were  to  enter  the  College  of  Law  at  the 
University  to-day  he  would  find  that  three  years  are  required 
for  graduation  instead  of  one  as  it  was  in  his  time. 

Second,  he  would  find  that  any  one  of  the  three  years  is  more 
heavily  filled  with  hard  work  than  the  single  year  which  he  knew 
in  the  school. 

And,  third,  he  would  find  that  the  function  of  the  law  school 
has  shifted  considerable  ground  in  the  past  twenty-five  years. 
Not  only  at  the  University,  but  in  any  good  law  school  to-day,  a 
knowledge  of  the  facts  of  law  is  distinctly  secondary  to  an  under- 
standing of  the  principles  of  law  and  the  ability  to  apply  these 
principles  to  new  situations.  This  conception  means,  among 
other  things,  that  a  sharper  scrutiny  is  set  up  by  law  schools 
against  those  unfit  for  the  profession. 

If  my  view  now  is  right,  not  only  is  a  knowledge  of  the  origin, 
history,  and  nature  of  the  law  essential,  but  also  a  large  measure 
of  clear  common  sense  is  essential,  which  enables  the  student  to 
adapt  his  knowledge  to  new  and  changing  conditions.  It  is  im- 
portant that  we  understand  one  another  in  this  matter  at  the 
outset  and  agree,  if  you  will,  that  no  one  can  teach  common 
sense. 

An  old  Scotchman,  the  president  of  Princeton  years  ago,  said 
to  his  students,  ''If  you  wish  a  knowledge  of  the  languages,  of 
mathematics,  philosophy,  medicine,  law,  or  theology,  come  to  us 
and  we  can  give  it  to  you,  but  if  you  want  common  sense,  Qod 
pity  you,  we  can  not  help  you."  In  other  words,  if  a  man  can 
not  prove  his  ability  to  think  straight,  the  law  is  not  his  calling 


I 


Digitized  by  VjOOQIC 


IOWA  STATE  BAB  ASSOCIATION  105 

and  both  the  profession  and  the  individual  will  be  served  best 
if  he  is  kept  out  of  it. 

But  now  to  return  to  the  specific  indictment  that  the  College 
of  Law  did  not  or  does  not  teach  the  body  of  law  essential  in  the 
practice.  The  answer  is  that  a  law  school  at  best  can  supply 
only  a  part  of  the  body  of  law  necessary  in  practice.  It  can  sup- 
ply only  a  part  of  the  intellectual  training  which  is  necessary; 
and,  more  than  this,  it  is  not  as  well  adapted  to  offer  some  in- 
struction as  is  the  law  office  itself. 

The  function  of  the  law  school  is,  then,  to  teach  the  principles 
of  law  from  the  scholarly  and  theoretical  point  of  view.  In  this 
the  law  office  is  not  in  competition  with  the  law  school.  It  is  the 
function  of  the  law  school  to  give  thorough  training  in  the  power 
of  analysis,  to  encourage  legal  research,  and  to  stimulate  minds 
to  a  familiarity  with  legal  principles  rather  than  to  fill  them 
with  rules  and  exceptions  and  devices.  In  this  also  the  law 
office  is  not  in  competition  with  the  law  school.  Now  I  would 
not  have  you  understand  that  in  my  judgment  law  should  be 
taught  by  theorists  or  by  scholars  outside  of  the  profession.  Law 
should  be  taught  by  men  whom  you  should  be  most  uncomfort- 
able to  have  on  the  other  side  of  the  case.  But  that  is  a  question 
which  I  shall  not  now  discuss. 

What  I  wish  most  of  all  to  emphasize  is  the  thing  which  I  con- 
sider the  highest  privilege  and  duty  of  the  law  school,  and  that 
is  to  fill  literally  the  life  of  the  student  with  a  love  for  the  pro- 
fessional obligation  of  the  lawyer.  The  law  must  be  to  him  a 
call  to  our  highest  citizenship,  a  means  of  service  and  a  vision 
of  service  so  sublime  that  it  is  held  in  the  heart  like  prayer. 

Tour  profession  is  accused  at  times  of  the  worship  of  the 
Gtolden  Calf.  But  your  profession  is  also  credited  with  a  record 
of  deeds  the  inspiration  for  whitih  was  caught  out  of  the  sky. 
Now,  if  I  see  straight,  the  first  duty  of  the  law  school  is  to  build 
on  that  inspiration.  When  a  man  like  James  Otis  in  the  early 
histoiy  of  Boston  resigns  his  rich  office  as  crown  advocate  to  fight 
without  fee  for  the  cause  of  the  people  of  Boston  against  the 
oppression  of  general  warrants,  none  of  us  can  get  away  from  his 
influence.  Lincoln  is  the  everlasting  example  of  the  lawyer  with 
a  vision  of  the  law.    He  once  defended  a  man  charged  with 
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murder.  There  was  high  prejudice  and  much  cireumstantial 
evidence  against  the  prisoner.  Finally  Lincoln  sammed  up  the 
case.  ''The  evidence  seems  to  indicate",  he  said,  ''that  the  man 
is  guilty,  but  I  am  not  sure."  Then  he  looked  the  jury  square 
in  the  face  and  asked,  "Are  yout"  The  man  was  acquitted  and 
afterward  was  proved  innocent.  These  are  examples  of  what  I 
have  in  mind. 

Some  time  ago  I  was  at  a  military  camp,  l3ang  on  the  grass 
with  two  army  officers.  Suddenly  the  band  stopped  the  air  it 
was  pla3ring  and  struck  up  "The  Star  Spangled  Banner".  At 
the  first  measure  the  two  officers  sprang  to  their  feet  and  with 
their  hats  off  stood  at  attention  facing  the  music.  Now  for  you 
the  band  plays  the  "Star  Spangled  Banner"  all  the  time  and 
you  must  face  the  music ;  and  the  first  duty  of  the  law  school  is  to 
get  this  music  into  the  hearts  of  those  who  would  enter  the  law. 

(Again  at  this  time  several  songs  were  sung  by  the  Imperial 
Male  Quartet  of  Cedar  Rapids.) 

The  Toastmaster:  Ah  old  Jew  and  his  wife  had  a  favorite 
son,  and  they  were  very  much  concerned  as  to  the  occupation 
that  the  young  man  would  follow  when  he  came  to  manhood, 
and  so,  one  day,  they  concluded  they  would  try  him  out.  They 
placed  a  Bible,  a  dollar,  and  a  bottle  of  whiskey  on  the  table  in 
the  front  room  and  started  the  young  man  into  the  room  and 
concluded  they  would  watch  through  the  crack  in  the  door  as  to 
what  he  would  do.  They  thought  if  he  would  take  the  Bible,  it 
meant  that  he  would  become  a  Rabbi ;  if  he  would  take  the  dollar, 
that  meant  he  would  go  into  the  banking  business;  and  if  he 
would  drink  the  liquor,  he  would  be  a  wholesaler.  They  gaased 
with  great  interest  through  the  door.  The  young  man  having 
gone  into  the  room,  looked  around  a  little.  He  finally  stuck  the 
Bible  under  his  arm,  put  the  dollar  in  his  pocket,  and  drank  the 
whiskey.  The  old  lady  turned  around  and  said:  "Mine  Gk>t, 
Isaac,  he  vas  going  to  be  a  politician !" 

We  have  a  politician  here  to-night,  from  a  neighboring  State, 
and  I  want  you  to  understand  that  he  was  not  always  thus.  He 
was  once  a  member  of  our  honored  profession,  and  he  assured 
me  to-night,  confidentially,  that  since  the  steam  roller  had  gone 
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over  him,  he  had  concluded,  that  abont  the  first  of  January  next, 
he  would  repent  of  his  sins  and  return  to  the  fold,  if  the  brethren 
in  Missouri  would  take  him  in. 

I  want  to  say  to  Gk)vemor  Hadley,  that  if  he  finds  the  door 
bolted  and  locked,  if  he  will  just  come  over  to  Iowa,  we  will  give 
him  a  good,  warm  reception,  and  in  order  that  he  may  have  a 
foretaste  of  what  that  reception  will  be,  I  now  take  pleasure  in 
introducing  Governor  Hadley  of  Missouri. 

Governor  Hadley  :  Mr,  Toasimaster  and  Members  of  the  Great 
Profession:  I  am  very  grateful  to  you,  indeed,  Mr.  Toastmaster, 
for  your  cordial  welcome  to  the  State  of  Iowa,  and  to  you,  gentle- 
men^ for  your  cordial  greeting.  If  after  the  first  of  next  January 
I  shall  find  it  necessary  to  undergo  an  involuntary  reform  and 
return  to  the  practice  of  the  law,  I  assure  you  that  your  invita- 
tion is  not  unappreciated,  even  though  I  may  find  it  necessary  to 
resume  the  practice  within  the  confines  of  my  own  State.  It  is 
a  special  pleasure,  and  I  assure  you,  a  privilege,  in  these  tr3dng 
times,  particularly  for  a  Republican  office-holder,  to  reestablish 
diplomatic  relations  with  the  legal  profession,  and  I  look  forward 
with  the  comforting  assurance  that  there  is  some  place  for  me 
to  light. 

It  is  also  a  particular  pleasure  to  me  to  meet  the  members  of 
the  Iowa  Bar.  I  have  not  enjoyed  that  pleasure  before,  and  I  am 
glad  to  take  advantage  of  this  opportunity  to  express  to  you  our 
sincere  appreciation  for  the  large  number  of  able  and  high- 
minded  lawyers  whom  you  have  loaned  us  to  help  us  carry  on 
onr  legal  work  in  the  State  of  Missouri.  You  gave  us  one,  who, 
from  a  political  standpoint,  we  would  have  been  entirely  satisfied 
you  should  have  kept  at  home,  the  present  junior  Senator  from 
the  State  of  Missouri.  Tou  have  given  us  James  and  Frank 
Hagerman,  who  justly  rank  among  the  leading  lawyers  of  Mis- 
souri. Then  there  was  that  man,  an  ornament  to  any  bar  or 
society,  a  man  who  won  for  himself  a  distinguished  name  in  the 
courts  of  your  State,  and  who  as  Solicitor  (General  of  the  United 
States  has  established  his  name  in  the  fore-rank  of  lawyers,  my 
intimate  friend  and  associate  in  many  a  hard-fought  battle, 
Frederick  W.  Lehmann.    Then,  I  had  the  personal  association 
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with  a  son  of  your  State,  and  a  son  of  one  of  your  leading  law- 
yers, who  was  my  assistant  when  I  held  the  office  of  Attorney 
General,  and  whom  I  have  appointed  to  more  offices  than  any 
other  person.  Bush  C.  Lake,  the  son  of  Col.  Jed  Lake,  of  Inde- 
pendence, doubtless  known  to  many  of  you  here. 

But  we  in  Missouri,  and  particularly  myself,  Mr.  Toastmaster, 
are  indebted  to  the  people  of  Iowa  for  more  than  the  good  lawyers 
you  have  sent  us.  I  do  not  know  whether  you  realize  that  you 
enjoy  to-night,  an  experience  probably  none  of  you  have  enjoyed 
before,  that  of  looking  upon  a  Republican  Gtovemor  from  the 
State  of  Missouri.  And  you  may  not  realize  how  much  the  State 
of  Iowa  is  entitled  to  the  credit  or  discredit  of  having  brought 
about  that  result.  Some  of  my  Democratic  friends  were  dis- 
posed to  explain  my  election  to  the  work  of  an  all-wise,  but  un- 
scrupulous Providence.  Those  who  know  better,  attributed  it  to 
the  large  number  of  Republican  voters  who  came  from  the  State 
of  Iowa.  And  I  wish  to  say  that  the  latch  string  still  hangs  on 
the  outside,  as  the  majority  is  still  uncomfortably  close,  iind  we 
will  gladly  welcome  you  to  the  youngest  State  west  of  the  Mis- 
sissippi, although  the  oldest  State  so  far  as  its  legal  organization 
is  concerned.  Because  Missouri,  although  it  was  the  first  State 
to  be  admitted  into  the  Union  west  of  the  Mississippi,  is  to-day 
the  most  undeveloped  commonwealth  between  the  AUeghanies 
and  Rockies,  as  only  one-half  of  its  soil  has  even  been  touched  by 
a  plowshare. 

I  also  esteem  it  a  rare  privilege  to  come  to  a  State  and  meet 
the  members  of  the  bar,  in  which  the  bar  and  judges  have  given 
to  the  i>eople  a  clean  record  in  canying  on  that  important  de- 
partment of  our  State  Gk)vemment  in  such  trying  times  as  these. 
You  are  to  be  congratulated  that  in  these  muckraking  attacks 
which  have  been  going  on  recently  against  the  judiciary,  not  one 
word  of  criticism,  or  adverse  comment  of  the  courts  of  this  State 
has  been  heard,  and  your  lawyers  here  have  won  for  themselves 
a  name  as  being  Progressives,  even  if  they  are  Standpatters,  in 
the  working  out  of  these  problemjs  connected  with  the  adminis- 
tration of  our  great  system  of  jurisprudence. 

I  feel  somewhat  as  though  I  should  apologize  for  undertaking 
to  speak  at  a  bar  banquet  or  to  a  meeting  of  lawyers,  as  it  has 
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been  four  years  since  I  have  been,  by  circumstances  over  which  I 
had  no  control,  removed  from  the  practice  of  this  great  profes- 
sion. I  was  impressed,  however,  with  the  idea  that  perhaps  onr 
brothers  of  the  bar  took  rather  too  lugubrious  a  view  of  the  sit- 
uation as  to  the  general  attitude  of  the  public  toward  the  courts. 
I  am  not  disposed  to  underestimate  the  importance  of  public 
opinion  as  it  affects  the  practice  of  our  profession,  and  I  am  not 
disposed  to  underestimate  the  necessities  of  leadership  in  bring- 
ing about  a  correction  of  conditions  which  may  be  the  cause  of 
just  complaint  on  the  part  of  the  public.  We  should  not  be  too 
much  disposed,  in  the  language  of  the  political  platform,  ''to 
view  with  alarm''  or  get  scared  at  questions  which  are  to-day 
pressing  upon  the  American  people.  I  undertake  to  say,  and  no 
one  will  controvert  the  proposition,  that  in  eveiy  period  of 
American  history  the  lawyers  have  been  leaders  of  every  move- 
ment for  progress  and  human  liberty.  The  lawyer  also  is  the 
man  at  tiie  suggestion  of  whose  dishonesty  all  the  world  will 
laugh  and  in  whose  honor  all  the  world  will  trust.  This  is  true, 
notwithstanding  the  incident  of  the  man  who  was  wandering 
through  the  cemetery  and  saw  an  inscription:  ''Here  lies  a 
lawyer  and  an  honest  man",  and  asked  how  it  happened  two  men 
were  buried  in  the  same  grave.  Tet,  in^every  crisis  in  our  history 
they  have  looked  for  the  lawyers  to  lead  the  march  of  progress 
and  advancement  Yet,  it  would  seem  that  there  does  exist  at  the 
present  a  very  general  dissatisfaction,  or  at  least,  many  expres- 
sions of  dissatisfaction  with  the  conduct  of  that  great  system  of 
jurisprudence  that  has  for  its  purpose  the  keeping  in  balance  of 
society.  Indeed,  these  criticisms  do  not  come  entirely  from  with- 
out, but  often  times  from  within.  Take  the  case  of  President 
Taft,  as  to  whose  conservatism  in  regard  to  the  courts  there  is  no 
doubt,  who  has  publicly  stated  time  and  again  that  the  adminis- 
tration of  justice,  particularly  in  our  criminal  courts,  has  almost 
broken  down  of  its  own  weight,  and  that  it  has  ceased  to  accom- 
plish the  object  for  which  it  was  established.  With  such  an 
indictment  as  that,  it  is  deserving  of  special  attention  on  the  part 
of  all  of  us  members  of  the  bar,  whether  there  do  not  exist  con- 
ditions which  must  be  corrected,  or  else  leave  them  to  ignorant 
minds  for  solution,  which  will  necessarily  fail  in  the  accomplish- 
ment. 
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It  was  shown  in  the  report  of  the  American  Bar  Association, 
or  the  American  Civic  Association,  I  am  not  sure  which,  that  of 
the  cases  sent  to  the  appellate  court  in  a  period  for  the  last  ten 
years,  forty-seven  per  cent  of  convictions  in  criminal  cases  were 
reversed,  and  sixty  per  cent  of  the  reversals  were  upon  questions 
of  practice.  If  this  statement  is  correct,  it  is,  indeed,  a  severe 
indictment  of  the  administration  of  our  criminal  laws.  It  bears 
a  striking  contrast  to  the  conduct  of  that  same  department  across 
the  line  in  Canada. 

We  have  heard  in  recent  times  of  the  recall  of  judges  and 
judicial  decisions.  In  dealing  with  that  question,  I  entirely 
agree  with  the  Dean  of  your  law  school  at  Des  Moines.  We  can- 
not defeat  the  recall  of  judges  by  arguments  as  to  its  theoretical 
inadvisability ;  we  must  remove  the  cause  of  public  complaint, 
or  else  give  way  to  the  popular  demand  for  the  removal  by  pop- 
ular vote  of  those  who  are  not  considered  to  have  properly  ad- 
ministered the  laws  of  the  land.  I  think  it  would  be  highly  in- 
advisable and  injurious  if  we  should  substitute  the  judgment  of 
unpopularity  expressed  by  popular  vote — a  method  open  to  the 
demagogue,  and  special  interests,  instead  of  one  in  which  the 
accused  official  could  have  his  day  in  court  in  an  orderly  pro- 
cedure as  provided  by  American  and  English  law. 

We  must  admit  that  our  system  of  impeachment  is  practically 
no  remedy  bi  all,  and  we  must  adopt  a  simplification  of  the 
method  of  removal  by  orderly  process  and  trial  of  the  judges,  or 
else  be  prepared  to  accept  from  the  people  something  worse.  I 
flometimes  think  we  are  possibly  unduly  alarmed.  When  I  heard 
the  recall  of  judicial  decisions  and  judges  getting  their  severe 
raps  to-night,  I  wondered  whether  this  was  a  place  for  a  Roose- 
velt instructed  delegate  to  undertake  a  discussion  of  it.  But  in 
that  good  fellowship  which  is  characteristic  of  our  profession,  I 
know  any  view  is  received  for  what  it  is  worth,  and  that  it  is 
contrary  to  the  very  principles  of  our  profession  that  there 
should  not  be  a  frank  and  full  discussion. 

We  have  had  the  recall  of  judicial  decisions  ever  since  we  have 
existed  as  a  nation.  The  first  amendment  to  the  Federal  Con- 
stitution, after  the  adoption  of  the  first  ten,  was  to  recall  a  de- 
cision of  the  Supreme  Court  of  the  United  States  by  construing 
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that  instrument  in  a  different  manner  than  it  had  been  con- 
strued by  the  great  Chief  Justice  Marshall  himself.  Here  in 
Iowa  and  Missouri,  time  and  time  and  again,  we  have  recalled 
by  constitutional  amendments  decisions  of  the  courts,  if  we  were 
of  the  opinion  those  decisions  were  not  for  the  purpose  of  ac- 
complishing the  largest  measure  of  social  and  industrial  justice. 

We  must  recognize  this  fact,  that  here,  under  our  system  of 
government,  when  the  courts  pass  upon  the  constitutionality  of 
the  laws,  they  are  a  part  of  the  law  making  power  of  the  State 
rather  than  a  part  of  the  judicial  power  of  the  State.  That  is 
the  declaration  of  Justice  Bradley  of  the  Supreme  Court  of  the 
United  States,  and  when  the  judges  of  this  country  pass  upon 
the  constitutionality  of  the  laws  enacted  by  the  representatives 
of  the  people,  they  exercise  a  power  that  is  exercised  by  no  other 
judges  than  ours.  I  undertake  to  say,  your  distinguished  visitor 
from  Canada  would  not  be  willing  to  say  that  any  rights  of  life, 
liberty  or  property  are  less  secure  in  his  country  than  ours.  I 
undertake  to  say  they  are  no  less  secure,  because  in  England 
when  the  Parliament  enacts  a  law,  it  is  not  within  the  power  of 
any  court  to  say  that  shall  not  be  the  law  of  the  land.  I  want  to 
say  that  if  the  decision  of  the  bank  guaranty  ease  of  Oklahoma 
was  followed  by  the  State  courts,  there  would  be  no  complaint 
on  the  part  of  the  masses,  because  it  was  there  laid  down  in  that 
decision  that  that  was  due  process  of  law  and  the  proper  exercise 
of  the  police  power  of  the  State  which  was  required  by  a  pre- 
ponderant majority  or  prevailing  public  morality  at  the  time  the 
law  was  enacted.  Under  that  line  of  decisions,  if  adhered  to,  I 
undertake  to  say,  we  would  hear  no  more  discussion  about 
placing  the  power  of  the  citizen  superior  to  the  power  of  the 
courts.  Take  the  case  of  the  Workingmen's  Compensation  Law, 
a  belated  reform  in  this  country,  which  has  been  resisted  on  the 
contention  that  it  was  not  due  process  of  law  as  that  law  was 
understood  in  the  fourth  year  of  the  reign  of  James  of  England. 
What  sort  of  an  answer  is  it  to  make  to  a  helpless  widow,  or  a 
man  with  a  mangled  limb,  that  this  is  not  due  process  of  law  as 
that  term  was  understood  in  the  fourth  year  of  the  reign  of 
James  It 

The  message  that  I  would  bring  to  you  to-night,  if  I  may  be 
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permitted,  is,  that  we  should  make  ourselves  leaders  of  pu1>lic 
opinion  in  the  solving  of  every  legal  and  judicial  problem  and 
free  our  profession  from  those  things  which  are  the  subjects  of 
criticism.  In  working  out  the  great  problems  which  I  be- 
lieve to-day  the  American  people  are  turning  their  attention  to, 
let  it  be  the  lawyers  who  blaze  the  pathway  along  safe  and  sane 
lines  of  progress  and  advancement. 

The  Toabtmasteb:  I  told  Governor  Hadley  I  thought  we 
would  take  him  in,  and  I  am  more  than  ever  convinced  of  that 
fact,  after  the  splendid  reception  he  has  received  from  the  bench 
and  bar  of  Iowa. 

We  in  Iowa  have  very  few  shrines  at  which  we  bow.  I  have 
regretted  exceedingly  that  the  early  history  of  our  State,  which 
was  great  and  heroic,  has  not  been  preserved  as  it  should  have 
been.  There  were  giants  in  those  early  days,  both  in  and  out  of 
the  profession ;  and  the  early  bench  and  bar  in  Iowa,  in  my  judg- 
ment, ranks  to-day  with  that  of  any  other  State  in  the  Union, 
not  in  number,  because  we  are  much  younger  than  some  of  the 
States  and  our  population  is  not  so  large,  but  in  quality. 

When  you  look  back  over  the  years,  there  are  many  distin- 
guished names  in  our  profession  in  those  early  days.  There  is 
Judge  Wright;  Judge  Dillon,  the  most  eminent  authority  in 
America  on  the  subject  of  Municipal  Law.  There  is  Justice 
Samuel  F.  Miller,  who  for  many  years  adorned  the  bench  as 
Justice  of  the  Supreme  Court  of  the  United  States.  There  is 
General  Crocker,  of  sainted  memory,  who  took  up  the  work  of 
law  and  pursued  it  until  his  country  summoned  him,  and  he 
went  to  the  battle  field,  and  though  stricken  with  disease,  con- 
tinued his  work  as  a  soldier  at  the  head  of  the  great  ''Crocker 
Brigade",  and  craved  that  he  might  die  upon  the  battle  field, 
under  the  open  sky,  rather  than  in  bed  from  a  lingering  disease. 

When  this  program  was  prepared,  it  was  my  desire  to  find 
some  one  who  could  go  back  and  tell  us  of  the  giants  of  those 
early  days,  and  at  once  my  mind  reverted  to  Major  John  P. 
Lacey,  and  I  wrote  him  and  he  promptly  and  cheerfully  ac- 
cepted, and  I  have  more  than  the  ordinary  pleasure  in  intro- 
ducing to  you  to-night  Major  John  F.  Lacey,  who  will  enlighten 
us  on  ''The  Early  Bench  and  Bar  of  Iowa". 
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THE  EABLY  BENCH  AND  BAB  OF  IOWA 

Mr.  Toastmaster,  Oentlemen  of  the  Iowa  Bar  Association,  and 
our  visiting  guests: 

The  State  of  Iowa  came  into  the  Union  in  1846,  and  while  t  do 
not  plead  goilty  to  being  a  very  old  man,  I  am  older  than  the 
history  of  onr  State  in  its  relations  to  the  United  States  of 
America,  as  a  member  of  one  of  the  great  sisterhood  of  States. 

I  came  to  the  State  in  1855,  and  as  a  boy  and  man  practically 
my  entire  life  has  been  spent  in  the  State.  I  have  learned  to  love 
her  SOS,  her  x>eople,  and  even  her  climate,  with  the  affection  of 
a  native.  I  came  to  the  bar  in  the  antnmn  of  1865,  at  a  time 
when  the  old  leaders  were  still  in  middle  life. 

When  I  was  requested  to  speak  to  you  npon  the  subject  give^ 
me,  I  did  not  understand  that  it  was  to  be  at  a  banquet.  I  sup* 
posed  it  would  be  in  the  afternoon;  but  I  am  delighted  to  know 
that  I  am  to  speak  to  you  after  you  had  the  pleasure  of  the  de* 
lightful  repast  to  which  we  sat  down  to-night.  I  am  glad  now  to 
know  that  it  is  to  a  well  fed  and  well  satisfied  audience  that  I  am 
to  speak.  The  human  heart  is  very  close  to  the  stomach,  or  as 
King  Dodo  expressed  it:  ''The  cardiac  pumping  station  is  just 
north  of  the  lunch  counter". 

Of  course  you  cannot  expect  new  things  on  as  old  a  subject  as 
''The  Early  Bench  and  Bar  of  Iowa",  but  it  is  comforting  to 
me  to  know  that  there  is  no  story  so  fresh  as  an  old  and  for* 
gotten  one.  Montesquieu,  in  the  eighteenth  century,  relates  that 
he  heard  the  same  new  story  told  two  hundred  and  fifty-five  times 
in  three  weeks  in  the  salons  of  Paris.  So  that  it  is  impossible  to 
say  anything  especially  new  about  a  subject  so  old.  Tou  are  all 
familiar  with  the  old  story  of  Judge  Wise  and  Lawyer  Sharp, 
The  lawyer  told  the  court  that  there  were  sixteen  reasons  why  a 
certain  witness  was  not  present :  The  first  reason  was  that  he  was 
dead.  Judge  Wise  promptly  replied  that  he  need  not  mind  the 
other  fifteen.  That  story  originated  in  every  bar  in  Iowa,  and 
every  lawyer  here  heard  it  when  it  occurred  the  first  time,  and  it 
was  something  of  a  surprise  to  me  when  I  found  the  same  story 
told  by  Suetonius  about  the  Emperor  Claudius,  and  the  Roman 
historian  probably  got  it  from  the  Oreeks,  who  in  turn  got  it 
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from  the  EgjptisjiBf  and  somebody  has  asserted  that  perhaps 
they  got  it  from  Judge  Crosby. 

Now,  if  I  tell  you  any  ancient  stories  of  the  bench  and  bar,  you 
must  forgive  me  for  you  may  not  be  sure  that  they  were  new 
even  to  our  predecessors.  History  is  the  greatest  of  plagiarists 
and  she  is  fond  of  repeating  herself. 

The  old  bar  is  substantially  all  gone  to  that  Qod 

Who,  in  the  dark  and  silent  grave, 
When  we  have  wandered  all  our  ways, 
Shuts  up  the  story  of  our  days. 

No  one  but  the  old  bar  can  write  or  speak  adequately  of  that 
bar — but  they  are  gone.    Let  us  deal  gently  with  their  traditions. 

When  I  returned  from  a  service  of  four  years  in  the  Civil  War 
in  1865  and  hung  out  my  newly  gilded  shingle  in  my  home  town 
the  old  bar  and  their  practice  had  been  literally  as  well  as  figura- 
tively shot  to  pieces  by  the  war.  Many  of  the  old  lawyers  had 
gone  to  the  front  in  all  capacities,  and  a  new  practice  must  be 
sought  even  by  those  who  left  busy  offices  in  their  journey  to  the 
front.  Such  men  as  Crocker,  Belknap,  the  Rices,  Wm.  Smyth, 
Bartholomew,  J.  B.  Reed,  A.  J.  Baker,  J.  W.  Rankin,  S.  R. 
Curtis,  C.  H.  Mackey,  Jed  Lake,  W.  M.  Stone,  Frank  M.  Davis, 
J.  A.  Williamson,  H.  C.  Caldwell,  W.  G.  Thompson,  John  Mitch- 
ell, John  Shane,  N.  M.  Hubbard,  H.  H.  Trimble,  G.  L.  Godfrey, 
M.  M.  Trumbull,  P.  Gad  Bryan,  W.  S.  Dungan,  S.  L.  Glasgow, 
G.  W.  Clark,  J.  S.  Clark,  J.  B.  Weaver,  W.  P.  Hepburn,  and  a 
veritable  host  of  patriotic  lawyers  had  closed  their  offices  and 
books  and  marched  away  to  fight  for  the  Constitution  and  the 
laws. 

W.  M.  Stone,  then  a  judge  on  the  bench,  entered  upon  his 
docket:  ''This  court  is  adjourned  until  the  war  is  over",  and 
raised  a  company  of  infantry  and  afterwards  a  regiment,  until 
he  was  ''recalled"  to  civil  life  by  his  election  as  Governor  of 
Iowa. 

The  old  bar  of  1838  to  1861  were  in  the  full  tide  of  a  busy 
practice  when  the  guns  of  Sumter  called  a  halt  upon  the  bloodless 
contests  of  the  forum.  In  1865  those  of  the  old  leaders  who  had 
not  passed  away  were  not  yet  very  old  men :  Iowa  was  the  home 
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of  young  people.  A  man  of  sixty  in  those  days  was  a  very  old 
man.  Let  me  give  you  a  good  illustration  of  the  difFerence  in 
those  days  in  the  case  of  Judge  McFarland.  He  is  one  of  the 
characters  that  has  been  handed  down  to  us  from  the  old  bench 
and  bar.  '^Old"  McFarland  was  said  to  have  done  this  and  said 
that  strange  and  outlandish  thing.  He  was  always  ''Old"  Judge 
McFarland.  Yet,  you  will  be  surprised  to  know  that  "Old" 
Judge  McFarland  went  down  to  his  grave  at  the  advanced  age 
of  thirty-nine. 

These  old  fathers  of  the  profession  were  boys  after  all,  just  as 
the  fathers  of  the  Revolution  were  young  men  in  1776,  whose 
venerated  and  venerable  forms  we  love  to  recall,  were  most  of 
them  young  men.  In  1776,  Washington  was  only  forty-four,  Jay 
thirty-nine,  Marshall  twenty-one,  Hancock  twenty-nine,  Jefferson 
thirty-three,  Warren  thirty-five,  Hamilton  twenty-nine,  and  La- 
fayette nineteen ;  and  so  it  was  with  the  old  leaders  of  the  Iowa 
bar.  They  were  not  only  young  men  as  a  rule,  but  very  young 
men. 

But  youth  is  one  of  the  things  which  we  rapidly  outgrow. 
These  young  leaders  were  in  middle  life  and  some  of  them  in  fact 
old  in  1865.  At  the  close  of  the  Civil  War  I  was  compelled  to 
meet  them  at  once  in  the  courts,  and  there  is  no  training  so  good 
as  that  of  trying  cases  against  skilled,  well  read  and  able  prac- 
titioners. 

Seevers,  Cutts,  Loughridge,  Woodin,  Sampson,  Winslow, 
Stone,  S.  G.  Smith,  Burton,  Hendershott,  Barcroft,  Townsend, 
Summers,  Crookham,  Needham,  and  many  others  of  that  genera- 
tion were  in  the  autumn  glow  of  their  generous  powers,  and  the 
trial  of  cases  with  them  or  against  them  was  an  intellectual  oc- 
cupation. 

I  speak  of  these  men  in  particular,  because  they  were  thrown 
in  the  iDimediate  circle  in  which  my  practice  was  carried  on. 
All  over  the  State  similar  groups  of  able  men  dominated  and 
illuminated  the  practice  of  the  law  in  their  respective  localities. 
And  we  had  a  high  order  of  courts  in  those  days. 

For  one  thousand  dollars  a  year  we  had  upon  the  district 
bench  such  men  as  Seevers,  Olney,  Williams,  Springer,  Lough- 
ridge, Bichman,  Day,  Pendleton  and  their  compeers.    I  would 
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miggest  to  my  friend  Judge  Croflby  that  it  was  not  then  necessary 
to  rob  the  State  in  order  to  get  enough  money  for  the  salaries  of 
the  judges.  And  for  the  same  small  salary  a  Supreme  Bench 
composed  of  men  who  were  then  and  still  are  looked  upon  as 
intellectual  giants,  such  as  Judge  Wright,  IsbeU,  Greene,  Stock- 
ton, Woodward,  and  later  on  we  had  Cole,  Beck,  Baldwin,  Lowe, 
Wright,  and  Dillon,  at  two  thousand  dollars  a  year. 

The  old  bench  was  a  poorly  paid  body  of  men  and  the  poverty 
of  their  income  was  dignified  by  being  placed  under  the  limita- 
tions of  the  Constitution.  The  Constitution  of  1857  increased 
the  allowance  of  Supreme  Judges  to  two  thousand  dollars,  and 
of  the  District  Judges  to  sixteen  hundred  dollars.  And  history 
and  tradition  alike  record  that  under  these  modest  salaries  we 
had  a  bench  that  has  not  been  surpassed  at  any  later  time  in  our 
history.  Not  only  did  we  limit  salaries  under  the  organic  law, 
but  the  Constitution  provided  that  the  districts  should  not  be 
increased  faster  than  one  every  four  years. 

These  old  judges  quit  practicing  law  when  they  went  on  the 
bench,  but  they  continued  the  practice  of  economy.  Perhax>s  it 
would  not  work  in  these  days,  but  in  the  old  times  neither  bench 
nor  bar  put  so  high  a  commercial  value  upon  their  services  and 
were  reconciled  to  receive  much  of  their  rewards  in  honors,  some- 
thing like  the  patriotism  of  the  House  of  Commons,  who  so  long 
paid  their  own  heavy  campaign  expenses  for  the  privilege  of 
serving  without  pay. 

Abraham  Lincoln  was  a  great  leader  of  the  pioneer  bar  of 
Illinois  and  was  proud  of  the  fact  that  he  usually  received  as 
much  as  three  thousand  dollars  a  year  income. 

The  great  English  barrister.  Topping,  refused  a  retainer  of 
one  thousand  guineas,  with  the  remark  ''that  the  customary  fee 
was  one  guinea  particular  and  five  guineas  retainer.  To  offer 
him  more  indicated  a  doubt  that  he  would  do  his  duty,  or  that 
something  more  than  his  duty  was  expected  of  him,  and  he  must 
therefore  decline.*' 

When  old  General  Pettus  of  Alabama  was  elected  to  the  United 
States  Senate  he  took  in  a  young  partner.  The  young  man  en- 
quired of  the  general  what  rule  they  should  adopt  as  to  fees. 
The  general  replied:  ''that  they  should  charge  enough  to  keep 
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them  out  of  the  poor  house  but  not  enough  to  get  them  into  the 
penitentiary". 

The  old  bar  stood  for  the  law ;  the  new  bar,  for  the  law  and  the 
** profits",  I  cannot  help  but  believe  that  the  old  bar  loved  the 
profession  for  its  own  sake  much  more  than  the  lawyers  of  to-day. 
When  Baron  Parke  was  called  to  participate  in  a  social  function 
he  replied,  that  he  could  not  tear  himself  away  from/ 'a  beautiful 
demurrer".  General  Phil  Kearney  duplicated  this  from  a  mili- 
tary standpoint,  when  on  one  occasion  the  colonel  of  a  regiment 
reported  for  duty  to  him  under  orders.  ''Where  shall  I  take  my 
ment"  said  the  Colonel.  ''Oh,  anywhere",  said  the  General; 
"there  is  beautifid  fighting  anywhere  along  the  whole  line." 

No  man  was  ever  a  good  lawyer  who  did  not  love  his  profes- 
sion. When  Gainsborough,  the  artist,  was  being  cross-examined 
about  a  picture,  he  referred  several  times  to  the  "painter's  eye". 
The  barrister  enquired  of  him  what  he  meant  by  the  '^painter's 
eye".  Gainsborough  replied:  "The  painter's  eye  to  an  artist  is 
what  the  tongue  is  to  a  lawyer. " 

The  remark  of  Lord  Coke  was  as  applicable  to  the  old  bar  as 
to  the  new,  that  "all  knowledge,  however  apparently  worthless, 
will  surely  at  some  time  prove  of  value  in  a  lawsuit".  It  is  this 
truth  that  has  led  the  lawyers  in  all  ages  to  diversify  their 
studies. 

Gambetta  was  destined  by  his  father  for  the  church,  but  he 
wanted  to  be  an  advocate.  The  church  would  not  accept  a 
maimed  man  to  the  priesthood,  so  Gambetta  put  out  one  of  his 
eyes,  preferring  to  keep  an  eye  single  upon  the  profession  of 
his  choice. 

Lord  Chancellor  Lyndhurst  was  asked  by  some  one  what  rule 
he  applied  in  the  appointment  of  judges,  and  he  answered:  "I 
try  to  get  a  gentleman  for  a  judge  and  if  he  knows  some  law,  so 
much  the  better."  The  old  judges,  as  a  rule,  fiUed  both  of  the 
requirements  of  Lord  Lyndhurst. 

If  I  should  attempt  to  discuss  the  old  bench  and  bar  by  name, 
this  paper  would  become  a  mere  catalogue  of  names.  Should  I 
mention  some  in  order  to  illustrate  conditions,  it  will  not  be  be- 
cause there  are  not  others  as  worthy,  or  more  worthy  to  be  xiamed. 

Judge  Wright  was  like  Palfrey,  of  whom  Edward  Everett 
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Hale  said:  ''Palfrey  made  yon  believe  that  yon  were  the  best 
fellow  in  the  world  and  that  he  waa  the  next."  I  once  heard 
a  most  delightful  lecture  by  Judge  George  O.  Wright  on  "The 
Early  Bench  and  Bar  of  Iowa".  He  was  one  of  the  old  bar  and 
bench  as  well.  We  love  to  think  of  him  as  a  great  lawyer  and  a 
great  jurist  and  do  not  even  refer  to  his  honored  term  in  the 
Senate  of  the  United  States.  The  lecture  I  refer  to  I  do  not  find 
to  have  ever  been  published.  Some  years  ago  after  Judge 
Wright's  death,  I  took  up  with  his  son,  Thomas  S.  Wright,  the 
matter  of  having  it  published  and  the  manuscript  could  not  be 
found. 

Judge  Wright  fairly  revelled  in  the  humor  of  the  territorial 
days  and  his  unpublished  report  of  the  indictment  in  the  ease  of 
United  States  of  America  against  Judah  Lemon,  Jr.,  is  an  ir- 
reparable loss.  I  remember  one  of  the  early  stories  in  the  lecture, 
where  he  told  of  an  old  time  Justice  of  the  Peace  in  Van  Buren 
County  who  called  up  for  trial  the  criminal  case  of  State  of 
Iowa  versus  John  Thompson,  alias  Smith,  alias  Jones.  The  jus- 
tice said  to  the  prosecuting  attorney:  "ShaU  we  try  the  ladies 
first!"  "What  ladiest"  said  the  prosecutor.  "Why,  Alice 
Smith  and  Alice  Jones,"  replied  the  guileless  Justice  of  the 
Peace. 

It  makes  the  imagination  ache  to  attempt  to  bring  these  old 
men  again  upon  the  stage.  They  had  no  callouses  on  their  minds 
Uke.  some  of  our  latter  day  specialists.  There  was  too  mueh 
variety  in  their  work  for  that.  The  Wise  Men  of  old  came  from 
the  East,  but  they  went  West.  The  old  settlers  were  all  like  the 
pioneers  that  James  Fenimore  Cooper  tells  of,  who  wanted  to  go 
to  heaven  unless  there  was  some  place  further  west  In  faet, 
many  of  Iowa's  earliest  lawyers  did  go  to  the  farmost  west : 

Where  rolls  the  Oregon, 

And  hears  no  sound  save  its  own  dashing. 

They  wefe  forceful  men  in  their  day  and  generation.  They 
put  ginger  into  their  work,  which  you  will  concede  was  very 
different  from  proceeding  gingerly.  Some  of  those  men  were 
good  shots — they  were  men  of  mark — ^they  took  life  eagy. 

The  Russian  priests  delayed  the  adoption  of  the  habit  of  smok- 
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isg  for  many  years  with  the  text  of  scripture  that  ''It  is  that 
wliich  cometh  ont  of  the  mouth  that  defileth  the  man",  but  our 
old  bar  were  generally  smokers  and  believed  with  the  Totem  tales 
that  the  ''smoke  warmed  their  minds  as  the  fire  warmed  their 
bodies".  They  lived  in  the  cabins  and  the  old  fashioned  houses 
of  the  early  days.  As  Grady  says,  these  old  houses  "whistled 
when  the  wind  blew  and  wept  when  it  rained". 

Their  clients  were  of  the  good  old  stock  in  early  Iowa,  of  whom 
Hamlin  Oarland  (himself  an  Iowa  product)  says:  These  farmers 
would  "go  home  from  town,  put  up  the  team,  feed  the  calves, 
hang  up  the  lantern,  say  their  prayers,  wind  up  the  dock,  and 
put  out  the  cat  and  go  to  bed".  They  worked  hard  and  then 
slept  as  tranquilly  as  if  the  angels  were  fanning  them  with  their 
wings.  Some  of  these  men  furnished  examples  to  follow ;  others, 
as  to  what  to  avoid.  I  recall  the  coroner's  verdict  as  to  the  sud* 
den  death  of  one  of  them :  "Died  of  an  overdose  of  gin,  admin* 
istered  by  his  own  hand". 

But  the  prejudice  against  lawyers  has  always  been  recognized 
as  the  stock  in  trade  of  the  agitator  and  revolutionist.  Said  Dick 
the  Butcher  to  Jack  Cade:  "The  first  thing  we  do,  let's  kill  all 
the  lawyers."  "That  I  mean  to  do",  replied  Cade.  "Away, 
bum  all  the  records  of  the  realm ;  my  mouth  shall  be  the  Parlia- 
ment of  England."  But  Jack  Cade's  proposed  enlargement  of 
the  uses  of  his  noisy  mouth  has  had  copyists  down  to  the  present 
day.  History  is  always  repeating  itself.  Who  thinks  less  of 
Mansfield  now  because  of  the  violent  attacks  of  Junius?  Jack 
Cade  has  gone  into  oblivion,  but  the  law  still  exists  and  its  en* 
f  orcement  and  the  protection  of  the  rights  of  person  and  prop* 
erty  continue  to  be  the  work  of  an  honest  and  upright  judiciary 
with  the  aid  of  a  bar  independent  of  all  passion  and  prejudice. 

Intelligence,  industry,  courage,  and  conscience  have  character- 
ized the  judiciaiy  of  the  country  from  the  days  of  the  Revolution 
to  the  present  time,  and  any  exceptions  to  this  rule  have  only 
emphasized  the  universality  of  the  rule:  lawyers  at  the  risk  of 
life  and  popularity  have  defended  human  rights  in  all  ages. 

Vagaries  are  often  mistaken  for  ideas  and  mere  emptiness  for 
depth.  It  is  the  daily  duty  of  courts  to  shatter  and  dispel  all 
these  illusions.     When  Santiago  surrendered  a  Spanish  gen* 
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eral  said  to  General  Wheeler:  ''Take  our  islands,  take  all  we 
have  of  material  things,  but,  oh,  spare  us  our  illusions!" 

Macaulay  says  it  is  the  nature  of  man  to  overrate  the  present 
evil  and  underrate  present  good.  Perhaps  lawyers  are  prone  to 
exactly  the  opposite  course,  and  hence  the  bar  is  always  looked 
upon  as  the  great  conservative  force  to  resist  unnecessary  and 
radical  changes  unless  made  under  due  form  of  law. 

Books  to  them,  as  Mrs.  Thrale  calls  them,  are  ''old  friends  in 
leather  jackets".  Books,  books,  books,  now  are  becoming  the 
burden  of  the  bar,  and  then  come  more  books  to  explain  the 
books  that  have  gone  before.  What  an  amount  of  rubbish  dis- 
appeared when  the  Saracens  burned  the  books  of  the  great  Alex- 
andrian Library!  Many  valuable  works  of  the  ancient  days 
were  destroyed,  but  mankind  has  been  relieved  of  a  vast  mass  of 
worthless  literature  that  only  cumbered  the  earth.  What  are  we 
to  do  with  the  countless  output  of  legal  literature  f  Acres  of 
fidielving  are  needed  merely  for  storage  purposes,  and  key  num- 
bers are  devised  to  make  the  great  mass  available  for  the  searcher 
for  precedents.  This  was  one  of  the  burdens  that  the  old  bench 
and  bar  were  freed  from. 

Emory  A.  Storrs,  of  our  sister  State  of  Illinois,  whose  name 
could  not  be  mentioned  without  pity  and  admiration,  was  one  of 
the  most  brilliant  and  improvident  of  men.  He  lived  up  to  the 
motto  that  "The  world  is  his  who  enjoys  it".  He  once  said,  by 
way  of  criticism  of  a  shallow  opponent,  that  "his  front  door 
opened  into  his  back  yard". 

Storrs,  on  a  journey  to  London,  was  introduced  to  Lord  Cole- 
ridge, Chief  Justice  of  England.  When  Lord  Coleridge  came  to 
Chicago  some  years  later,  Storrs  invited  him  to  meet  a  number 
of  the  leading  lawyers  of  the  city  at  a  dinner.  A  splendid  spread 
was  provided  with  an  abundance  of  costly  wines.  When  the 
hour  of  the  banquet  arrived  there  seemed  to  be  some  hitch  in 
the.  proceedings.  A  deputy  sheriff  was  in  the  dining  room  with 
an  execution  against  Storrs.  Some  of  the  guests  at  once  sus- 
pected the  cause  of  the  delay  and  a  whispering  consultation  was 
held  among  them  and  one  of  their  number  sought  out  the  officer 
and  satisfied  the  execution. 

The  banquet  proceeded  and  "all  went  merry  as  a  marriage 
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bell".  Conversation  absolutely  blew  a  gale.  Lord  Coleridge 
alone  was  ignorant  of  the  cause  of  the  delay,  but  Storrs  knew 
that  his  guest  would  hear  of  it  later,  so  he  put  on  a  bold  front 
and  when  the  hour  for  speaking  arrived  Storrs  recounted  the 
facts  of  the  execution  in  the  house  and  wound  up  the  statement 
with  the  assertion  that  the  world  was  moving  and  that  'Hhis  was 
the  first  time  in  history  that  an  execution  had  ever  been  levied 
on  the  Lord's  Supper". 

Judge  J.  B.  Beed  of  Iowa,  after  twenty  years  of  public  life, 
said  that  all  he  had  to  show  was  ''his  tooth  brush  and  his  post 
office  address". 

Judge  Caleb  Baldwin  was  one  of  the  great  members  of  the 
early  bar.  He  was  as  large  as  his  colleague,  George  Atcheson, 
was  smalL  Judge  Charles  Negus,  one  of  the  rough  diamonds  of 
the  old  bar,  once  gave  a  lecture  on  David  and  Goliath.  He  said 
that  Goliath  was  a  big  man,  just  like  Caleb  Baldwin,  and  David 
was  a  little  man,  no  bigger  than  little  George  Atcheson,  and  then 
he  recounted  how  David  ''kerslewed  Goliath". 

Tom  Beed  was  sensitive  about  his  size.  Some  one  asked  him 
how  much  he  weighed.  He  answered,  ''Two  hundred  pounds". 
'  ^  But  how  much  more  f  "  his  inquirer  asked.  Beed  answered  with 
some  asperity,  *^No  gentleman  weighs  over  two  hundred 
pounds." 

Judge  Baldwin  was  somewhat  sensitive  upon  the  subject  of 
his  size  and  refused  to  be  weighed.  One  day  the  wheels  of  prog- 
ress brought  a  new  set  of  hay  scales  to  the  town  of  Fairfield  and 
a  test  was  being  made  in  the  presence  of  an  admiring  crowd. 
The  people  were  invited  to  get  on  the  scales  and  Baldwin  joined 
the  crowd;  then  they  all  got  off  and  immediately  all  got  back 
except  Judge  Baldwin.  The  test  was  completed:  "so  many 
pounds  with  Baldwin,  so  many  pounds  without  Baldwin",  and 
80  it  was  ascertained  and  recorded  greatly  to  the  Judge's  disgust 
that  his  weight  was  four  hundred  and  sixty-eight  pounds. 

James  Grant  of  Davenport  was  one  of  the  foremost  lawyers  of 
his  day,  and  the  greatest  book  buyer.  He  made  a  specialty  of 
railway  foreclosures,  which  has  always  been  classed  among  the 
gainful  occupations.  Justice  Samuel  F.  Miller,  in  one  of  his 
addresses  to  the  law  students  at  the  State  Univend^^  wheu 
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Judge  Grant  was  present,  nearly  broke  Grant's  heart  by  saying 
to  the  class:  ''Do  not  imagine  that  a  man  is  a  great  lawyer  be- 
cause he  can  foreclose  a  railroad  mortgage."  On  another  ocea- 
sion  Justice  Miller  said  that  ''great  lawyers  always  grow  up  in 
the  smaller  cities  where  the  business  is  not  large  enough  to  permit 
them  to  specialize.  That  the  lawyers  who  try  every  sort  of  a  case 
become  good  lawyers  in  all  branches  of  the  profession,  whilst  the 
lawyer  in  the  great  cities  usually  takes  up  one  class  of  business 
alone  and  becomes  not  a  lawyer,  but  a  specialist." 

Dr.  Charles  F.  Lummis  criticised  the  greyhound  in  the  same 
way  when  he  said  that  "a  greyhound  is  not  a  dog  at  aU:  he  is 
merely  a  highly  specialized  machine  for  catching  jack  rabbits". 
A  man  cannot  be  at  the  head  of  a  profession  who  is  merely  at 
the  head  of  a  specialty  in  it.  It  was  said  of  one  of  the  old  bar : 
"He  specializes,  and  his  specialties  are  both  vocal  and  muscu- 
lar." Sir  Joshua  Reynolds  used  to  say  that  "a  man  who  is  at 
the  head  of  his  profession  is  above  it". 

General  Samuel  R.  Curtis  is  better  known  as  the  splendid 
soldier  that  he  was  than  as  a  lawyer,  though  he  stood  high  in  his 
profession.  He  was  given  to  the  use  of  high  sounding  words. 
When  he  got  into  politics,  his  enemies  quoted  from  one  of  his 
speeches  in  which  he  said:  "Porosity  begets  repulsion  whilst 
gravitation  attracts  the  universe".  They  nicknamed  him  "Old 
Porosity".  But  all  jokes  at  his  expense  were  barred  after  his 
feats  at  arms  in  the  Civil  War.  Dr.  Johnson  said  of  Shakes- 
peare that  "while  an  author  is  living  we  may  estimate  his  power 
by  his  worst  performance,  but  after  he  is  dead  we  rate  them  at 
his  best." 

Lowell  says:  "What  a  lucky  dog  Methusaleh  was;  no  books 
and  nothing  to  know  and  nine  hundred  years  to  learn  it  in." 
How  lucky  those  old  lawyers  were  who  did  not  have  to  keep  up 
with  the  daily  and  annuaf  output  from  the  mills  of  legal  litera- 
ture. Coke  and  Blackstone  were  the  unexhausted  and  inexhaust- 
ible fountain  heads  of  those  thirsty  legal  souls. 

Farmer  boys  came  to  town  to  get  a  new  clevis  or  trace  chain, 
and  they  would  go  for  a  few  minutes  to  the  court  room  and  soon 
grew  so  interested  in  the  legal  battles  going  on  that  only  the 
adjournment  for  the  day  would  send  them  back  again  to  the 


Digitized  by  VjOOQIC 


IOWA  STATE  BAB  ASSOCIATION  123 

farm.  I  remember  my  own  experience  when  I  spent  a  few  hours 
listening  to  the  final  pleas  of  the  lawyers  on  an  appeal  case  in- 
volving the  title  to  a  cow  bell  and  one  hundred  and  fifty  dollars 
costs.  The  winner  marched  off  with  his  friends  and  witnesses, 
with  the  tread  of  a  conqueror,  ringing  the  bell  at  the  head  of  the 
procession. 

It  was  back  in  the  old  days  that  some  poetic  soul  wrote  the  in- 
spiring couplet : 

The  legal  birds  upon  the  branehes  sit, 
And  eyermore  they  sing  to-wit,  to-wit. 

There  were  long-winded  speakers  too,  in  those  days.  An  Irish- 
man in  a  jewelry  store  saw  a  clock  with  a  label:  ''This  clock 
runs  365  days  without  winding."  **I  wonder",  he  said,  '*how 
long  it  would  run  if  it  was  wound  up."  On  one  occasion  at 
Burlington  a  lawyer  beat  the  long  distance  record  of  the  most 
persistent  United  States  Senator,  including  both  Allen  and  Car- 
ter, by  talking  until  his  associate  counsel  could  go  by  steamboat 
to  Davenx>ort  and  bring  a  writ  of  injunction  to  stop  the  pro- 
ceeding)9. 

Iowa  has  not  in  the  State  courts  exercised  the  power  of  limit- 
ing the  time  used  in  s^Jeeches  to  juries.  Silence  is  golden.  The 
greatest  oration  ever  prepared  in  a  law  case  was  that  of  Cicero 
against  Verres.  It  is  a  gem  that  has  been  studied  for  nearly 
two  thousand  years,  and  yet  that  speech  was  never  delivered  at 
all;  as  the  orator  was  driven  to  the  alternative  of  withholding 
his  speech  or  having  the  decision  i>ostponed.  So  he  took  a  vote 
instead,  and  submitted  his  oration  to  posterity.  EQs  example  is 
followed  by  innumerable  speeches  under  ''leave  to  print"  in 
Congress. 

Judge  John  A.  L.  Crookham,  of  Oskaloosa,  was  another  rough 
diamond  of  the  early  bar.  As  a  State  Senator  he  introduced  the 
amendment  to  the  Iowa  Constitution  to  strike  out  the  word 
''white".  Some  of  his  illustrations  were  startling  in  their  force 
and  simplicity.  On  one  occasion  he  was  arguing  that  a  certain 
proposition  was  plain.  He  said :  "  It  is  palpable  as  the  bank  of  a 
river."  What  more  clearly  defined  thing  could  he  cite  as  an 
illustration! 
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The  bar  of  the  early  days  obtained  admission  upon  an  exam- 
ination by  a  committee,  and  they  enjoyed  rare  fun  sometimes  in 
these  examinations.  An  applicant  was  asked  the  question: 
''What  is  meant  by  the  benefit  of  clergy?"  His  answer,  though 
not  technically  correct,  had  some  merit  He  replied:  ''Benefit  of 
-clergy  is  half  fare  on  the  railroads". 

In  the  old  days  there  were  few  will  contests.  A  man  who  died 
owning  a  large  farm  worth  only  five  dollars  or  ten  dollars  an 
acre  was  not  suspected  of  insanity.  Shakespeare  speaks  dis- 
paragingly of  real  estate  as  ' '  dirty  lands ' '.  Now  that  Iowa  lands 
are  worth  one  hundred  dollars  to  two  hundred  dollars  an  acre  it 
is  remarkable  how  many  of  the  prosperous  land  owners  are 
charged  with  insanity  by  their  heirs.  Insanity  is  a  peculiar  in- 
vention anyway.  When  Thaw  was  acquitted  on  the  ground  of 
insanity,  he  at  once  became  sane  and  disputed  his  lawyer's  fee. 

The  old  bar  never  enjoyed  the  blessings  of  a  type-writer,  never 
dictated  to  a  stenographer,  nor  were  they  ever  dictated  to  by  one. 

Some  of  the  greatest  of  the  old  bar  have  been  lost  in  the  sea 
of  politics.  Such  men  as  James  F.  Wilson,  William  B.  Allison, 
J^ohn  A.  Easson,  and  D.  B.  Henderson,  would  have  arisen  to 
wealth  and  eminence  in  their  profession  had  they  not  preferred 
the  distinction  and  meager  emoluments  of  public  life. 

Horace  Boies,  now  enjoying  the  blessings  of  retirement  in  a 
ripe  old  age,  preferred  the  profession  to  political  promotion  and 
gave  only  a  brief  period  of  his  life  to  public  a£Fairs. 

Judge  David  Rorer  was  one  of  the  fine  lawyers  of  his  day,  but 
very  small  in  size.  Sydney  Smith  once  said  of  Jeffrey,  what 
might  have  been  said  of  Borer,  that  he  was  so  small  of  stature 
that  his  intellect  was  improperly  exposed.  Borer's  legal  writings 
have  brought  him  fame  and  reputation. 

Daniel  F.  Miller  of  Eeokuk  was  one  of  the  striking  characters 
of  the  old  bar.  He  was  straight  as  a  g^un  barrel,  and  was  a  per- 
fect specimen  of  a  gentleman  of  the  old  school.  Perhaps  the 
finest  specimen  of  physical  manhood  in  the  old  bar  was  Judge 
Edward  Johnstone  of  Eeokuk.  He  was  good  to  know  as  well  as 
to  look  upon. 

It  is  related  of  one  of  the  old  Virginia  bar,  who  always  wore 
ruffled  shirts  and  dressed  in  the  height  of  the  fashion  of  his  day, 
that  once  on  the  circuit  he  attended  church  as  he  was  accustomed 
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to  do.  He  came  in  late  and  as  he  walked  down  the  aide  the 
preacher  panaed  in  his  sermon  for  a  moment  and  said:  ''Here 

comes  Judge ,  late  to  church.    If  he  had  not  spent  so 

much  time  primping  he  would  have  been  here  at  the  opening 
prayer.  I  wiU  appear  against  him  as  a  witness  on  the  judgment 
day."  The  old  lawyer  retorted:  "That  is  always  the  way:  the 
greatest  rogues  turn  state's  evidence." 

The  jury  system  is  the  palladium  of  our  liberties  and  the  butt 
of  the  joker  in  the  old  days  and  the  new.  The  proverbially  ob- 
stinate eleven  jurors  existed  then  as  now.  On  one  occasion  the 
jury  came  in  for  further  instructions  after  forty-eight  hours  of 
deliberate  deliberations.  The  chances  of  agreement  seemed  small 
but  the  court,  to  put  them  in  a  good  humor,  said  he  woxdd  have 
their  dinners  sent  up  to  them.  The  foreman  gave  the  court  an 
insight  to  the  condition  of  the  jury  room  by  suggesting  that  he 
should  ''have  eleven  dinners  and  one  bale  of  hay  sent  up". 

The  old  days  were  the  times  when  the  holding  of  large  tracts 
of  land  was  a  great  burden.  Land  was  cheap  and  plenty  and  its 
ownership  did  not  involve  the  jealousy  of  the  present  day. 

Qeneral  Trumbxdl  tells  us  of  his  old  and  enthusiastic  friend, 
Pogarty,  who  had  a  plan  to  improve  the  world  by  killing  all  the 
landlords.  He  said  that  the  plan  was  a  simple  one :  he  proposed 
to  give  one  hundred  and  sixty  acres  to  each  man  who  would  kill 
a  landlord.  But  Trumbull  said,  "Suppose  he  should  kill  ten 
landlords,  he  woxdd  then  have  sixteen  hundred  acres  and  be  a 
landlord  himself."  "I  have  thought  that  out",  said  Fogarty, 
^'and  have  arranged  for  another  man  to  kill  him." 

It  was  a  common  thing  to  trade  eighty  acres  of  land  for  a 
horse  or  yoke  of  oxen,  and  titles  were  commonly  looked  on  as 
good.  Now  the  high  prices  have  developed  a  remarkable  degree 
of  strictness  on  this  subject.  For  pure  technicality  I  commend 
the  abstract  of  title  men  as  the  limit.  One  of  them  recently  con- 
demned an  old  title  because  when  James  K.  Polk  issued  the 
patent  his  wife  had  failed  to  sign  it. 

Practically  the  whole  of  the  old  bar  were  what  we  commonly 
speak  of  as  self-made  men,  and  in  addition  to  this  the  mere  fact  of 
emigration  to  the  west  included  a  principle  of  national  selection 
that  brought  to  the  frontier  the  vigorous,  the  active  and  the  brave. 

Mr.  Cleveland,  in  his  autobiographical  sketch,  states  with  some 
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pride  that  when  he  got  ready  to  practice  law  he  went  to  the  west 
— ^to  Buffalo.  But  the  Iowa  lawyers  went  much  further  when  they 
bravely  crossed  the  Mississippi.  Mabie  says : ' '  Ohio  was  settled  by 
people  who  Atarted  to  go  west  but  lost  their  nerve  and  stopped  in 
Ohio."  But  Iowa,  in  the  old  days  without  a  railway,  was  the 
west,  indeed.    All  honor  to  the  pioneer  bench  and  bar  of  Iowa! 

The  Toastmasteb:  Last  year  an  eminent  gentleman  in  the 
United  States,  in  company  with  a  large  number  of  others,  opened 
up  some  negotiations  with  our  neighbors  across  the  way.  We  at 
that  time  expressed  our  good  will  and  said  we  favored  reciproc- 
ity, but  our  Canadian  friends  would  not  have  it  that  way.  I 
concluded  on  behalf  of  this  Association,  if  we  could  not  get  them 
any  other  way,  we  would  go  over  and  draft  them.  I  drafted  one 
and  brought  him  over  to-night,  and  ask  him  to  respond  to  a 
sentiment  which  I  proposed.  I  say  that  in  order  that  he  may 
start  fair  with  me.  He  is  to  respond  to  the  subject,  '^American 
Courts  as  a  Canadian  Sees  Them."  I  have  the  sincere  pleasure 
of  introducing  to  you  at  this  time  Mr.  William  Benwick  Riddell, 
Justice  of  the  King's  Bench  Division,  High  Court  of  Justice  for 
Ontario,  Toronto,  Ontario. 

AMEBICAN  COUETS  AS  A  CANADIAN  SEES  THEM 

Mb.  Justice  BmoELL:  Mr.  Chairman,  Your  Excellency,  Your 
Honors  and  Gentlemen:  I  desire  to  begin  by  saying  how  glad  I 
am  to  be  with  you,  and  by  congratulating  you  upon  the  success 
of  this  gathering,  both  in  numbers  and  enthusiasm.  I  do  not  say 
*' spirits" — ^that  word  might  give  rise  to  misapprehensions.  I 
desire  particularly  to  congratulate  you  upon  the  eloquence  and 
ability  of  the  speakers  who  have  preceded  me. 

I  am  not  wholly  a  stranger  in  your  magnificent  State.  One 
very  near  and  dear  to  me  passed  many  useful  years  upon  an 
Iowa  farm,  and  your  Iowa  sod  covers  all  that  earth  can  claim  of 
him.  Even  without  that,  I  should  not  consider  myself  a  stranger 
here,  for  are  we  not  of  the  same  stock?  Do  we  not  speak  the 
same  language?  Have  we  not  centuries  of  glorious  history  in 
common?  In  comparison  with  those  centuries,  is  not  that  un- 
happy misunderstanding  which  separated  you  and  me  nationally, 
but  a  thing  of  yesterday?    Nay,  is  not  that  separation  itself  but 
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£^n  deep  in  comparison  with  our  essential  and  fundamental 
unity  of  race  and  genius  and  ideal  T 

I  do  not  know  how  an  lowan  feels  when  he  puts  his  foot  in 
Ontario  or  Canada  in  general.  But  I  do  know  how  a  Canadian, 
at  least  an  English  speaking  Canadian,  feels  when  he  puts  his 
foot  in  this  Republic  and  in  this  State ;  he  feels  that  he  is  among 
very  brethren. 

I  do  not  propose  to  speak  to  you  about  government — ^about 
your  forms,  notions,  and  rules  of  government.  If  I  did  that,  I 
fear  I  should  be  conspicuous — ^as  conspicuous  as  my  friend,  the 
Governor  of  Missouri,  felt  he  would  be  if  he  spoke  to  you  as  a 
delegate  instructed  for  Roosevelt.  I  am  reminded  of  the  little 
girl  who  said  to  her  mother:  ** Mother,  dear,  do  you  think  I  will 
go  to  Heaven!"  The  mother  replied:  **Yes,  dear,  I  think  you 
will,  if  you  are  a  good  girl."  The  girl  said:  *'And  mother,  do 
you  think  you  will  go  to  Heaven!"  The  mother  replied:  **I 
hope  so."  **0h,  mother,"  said  the  girl,  **I  do  hope  so;  I  would 
feel  so  conspicuous  going  along  the  streets  of  Heaven  and  every- 
body saying,  there  goes  the  little  girl  whose  mother  is  in  Hell." 
It  feels  uncomfortable  to  be  conspicuous,  even  though  you  are  in 
Heaven. 

I  am  not  going  to  speak  to  you  about  the  courts  of  any  par- 
ticular State.  I  shall  not  speak  of  the  courts  of  Iowa.  With 
your  judges  and  other  lawyers  I  am  making  acquaintance  for 
the  first  time.  (Mark — I  never  say  judges  and  lawyers;  I  say, 
judges  and  other  lawyers — ^the  distinction  is  substantial.)  Tour 
decisions,  indeed,  are  brought  before  me  from  time  to  time  for 
their  persuasive  effect.  I  am  not  going  to  speak  of  the  judges 
of  Missouri,  where  I  have  the  pleasure  of  knowing  a  number  of 
them ;  nor  of  the  State  of  New  York,  nor  any  State  which  is  sure 
Teddy  or  sure  Taft,  or  Democratic.  I  shall  speak  of  that  State 
which  everybody  knows  the  name  of,  although  it  tries  hard  to 
remain  unknown;  and  respecting  its  retiring  modesty,  I  shall 
speak  of  it  as  the  State  of  **Weiss-nicht-wo",  as  our  Qerman 
friends  say. 

I  have  had  occasion  more  than  once  to  visit  the  courts  of  that 
State  and  have  noted  their  procedure — or  failure  to  proceed — 
and  have  been  alternately  filled  with  admiration  and  astonish- 
ment, given  alternately  material  for  instruction  and  amazement. 
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The  courts  of  this  country  are  not  wholly  unlike  my  own.  It  is 
true  that  the  judges  of  this  particular  State  of  which  I  am 
speaking  are  not  dressed  in  suit  of  solemn  black;  they  have  no 
gown  of  formal  cut;  they  have  no  bands  of  lawn  or  snowy  linen. 
If  they  wear  a  gown,  nine  chances  out  of  ten,  they  spoil  the  ^ect 
by  tieing  it  with  two  strings  across  the  chest  or  by  putting  a 
black  tie  above  it.  They  are  not  addressed  by  the  bar  as  ''Tour 
Lordship"  or  *'My  Lord".  It  is:  ''May  it  please  the  Court", 
or  "Your  Honor";  or  sometimes,  indeed,  "Now,  say."  It  re- 
minds one  of  the  American  Bishop  who  had  spent  some  years  in 
England,  and  being  a  Bishop,  he  was  greeted  there  as  "My 
Lord"  and  "Your  Lordship",  till  I  fear  he  began  to  think  he 
was  of  better  clay  than  ordinary  humanity.  He  came,  however, 
to  a  sense  of  his  true  position  when  he  got  home  and  was  met  at 
the  station  by  the  haekman's  "Hello  Bish ;  got  home^  have  youf  " 

I  like  to  tell  stories  about  Bishops.  There  are  so  few  of  them 
that  there  is  very  little  fear  of  retaliation,  and  then  it  gives  a 
theological  and  ecclesiastical  flavor  to  one's  discourse.  It  is  for 
that  reason — and  not  at  all  that  it  is  apropos  of  anything  I  have 
to  say  this  evening — ^that  I  shoxdd  like  to  tell  you  the  story  of 
the  Bishop  of  Ottawa  who  once  went  to  a  fishing  camp.  All  went 
well  till  Sunday  morning;  when  he  got  up  he  found  nobody 
around  but  one  man — and  he  had  a  sprained  ankle.  He  asked 
for  the  rest  of  the  men.  He  was  told  they  had  probably  gone 
fishing.  He  said,  "Why  didn't  they  wait  for  met"  "Oh,"  the 
man  replied,  "Maybe  they  kind  o'  sort  o'  thought  perhaps  you 
wouldn't  likely  care  to  go  fishing  on  Sunday."  The  Bishop  said 
that  reminded  him  of  a  circumstance,  when  he  was  an  humble 
curate.  A  couple  had  come  in  from  off  the  street  for  him  to 
marry  them.  When  he  got  so  far  in  the  service  as  to  say :  "Wilt 
thou,  John,  take  this  woman,  Mary,  to  be  thy  wedded  wife",  the 
fellow  broke  in  by  saying,  "What  in  h —  are  we  here  fort" 

Then  there  are  the  barristers — ^I  should  of  course  say  attorneys 
— ^my  excuse  is  that  attorneys  do  not  appear  in  court  in  my 
country.  The  attorneys  are  not  dressed  in  this  state  of  "Weiss- 
nicht-wo"  as  at  home.  They  may  have  pink  or  yellow  boots; 
trousers  and  waistcoat  of  various  colors,  and  a  coat,  "go  as  you 
please".  There  is  no  silk  gown  or  stuff  gown,  no  precedence  ex- 
cept that  given  by  superior  ability  or  superior  assurance. 
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The  witness,  instead  of  being  obliged  to  stand,  is  seated;  in  a 
British  court  he  is  never  allowed  to  sit  down,  nnless  on  account 
of  illness  or  physical  weakness.  It  is  wonderful  what  an  advan- 
tage it  is  for  a  witness  who  is  tr3ring  to  evade  awkward  questions 
to  be  allowed  to  sit  down,  particularly  if  he  has  a  chew  of  to- 
bacco at  the  same  time.  But  what  amazed  me  most  was  the  select- 
ing of  the  jury.  In  thirty  years'  experience  in  Ontario  I  never 
heard  a  juryman  asked  a  question  but  once,  and  that  was  by  a 
very  young  barrister.  Once  in  an  American  court  I  heard  coun- 
sel ask  a  jury  if  any  were  Canadians,  there  being  an  Englishmaii 
a  party  to  the  action.  Counsel,  I  suppose,  imagined  that  a  Car 
nadian  woxdd  likely  favor  an  Englishman,  not  knowing  that  a 
Canadian  is  no  more  an  Englishman  than  an  lowan  is  a  Yankee. 

I  have  heard  jurymen  asked  their  religion,  or  whether  they 
had  any  religion,  their  occupation,  about  their  reading  news- 
papers, opinions  which  they  might  have  formed  or  not  formed, 
with  the  minutest  and  most  searching  detail ;  and  then  x>erhap8 
at  the  very  end  the  juryman  is  put  on  the  waiting  list  to  see  if  by 
possibility  he  won't  xdtimately  fill  the  bill. 

The  first  time  I  had  the  pleasure  of  meeting  your  President — I 
mean  the  President  of  the  United  States — ^while  I  never  talk 
politics,  either  at  home  or  abroad,  I  may  be  here  permitted  to  say, 
that  'President  Taft  is  the  ideal,  to  my  mind,  of  the  man,  the 
gentleman,  and  the  lawyer.  Whether  he  has  the  astuteness  which 
seems  to  be  necessary  in  this  favored  land  to  manage  a  party  is, 
of  course,  not  for  me  to  say;  that,  perhaps,  will  be  determined 
later  on.  On  the  first  occasion  I  met  your  President,  I  gave  him 
an  illustration  of  the  difference  between  our  courts  and  some 
other  courts.  I  had  gone  up  to  London,  Ontario,  on  the  same  day 
upon  which,  a  little  further  along  on  the  same  line  of  rail,  but 
across  the  border,  they  began  to  get  a  jury  to  try  a  murder  case. 
I  had  tried  four  criminals  and  they  were  comfortably  on  the  way 
to  the  penitentiary;  and  I  had  got  through  with  seven  civil  cases 
and  was  home,  before  in  that  American  city  they  had  secured 
half  the  requisite  number  of  jurymen.  Indeed,  it  is  not  at  all 
uncommon,  I  am  given  to  understand,  that  it  takes  not  thirty' 
minutes,  but  sometimes  two  weeks  (indeed,  I  have  heard  it  takes 
sometimei6  two  months)  to  find  a  jury.    In  thirty  years'  experi- 
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eace  at  the  bar  and  on  the  bench  which  I  have  had,  I  never  yet 
have  seen  it  take  thirty  minutes  to  find  a  jury,  even  in  a  murder 
case. 

Where  a  person  is  charged  with  a  crime,  in  the  State  of  which 
I  have  been  speaking,  all  the  old  technicalities,  rules  of  the  old 
English  common  law,  are  in  full  force  and  effect.  Those  roles 
which  are  not  the  perfection  of  common  reason,  those  rules  which 
were  often  the  invention  of  tender-hearted  judges,  who  did  not 
want  to  hang  some  miserable  wretch  just  because  he  had  stolen 
a  loaf  of  bread  to  still  the  hunger  cry  of  his  famishing  brood, 
those  rules  which  were  invented  as  an  excuse  for  the  tender- 
hearted judge,  are  in  criminal  cases  invoked  and  applied  every 
day  in  this  State  to  which  I  have  referred.  Indeed,  it  would 
seem,  in  that  particxdar  State,  that  the  prisoner  has  so  many 
rights  that  nobody  else  has  any  at  all,  either  State  or  individ- 
uals. All  the  technicalities  which  an  ingenious  and  subtle  mind 
can  scare  up  are  brought  to  bear,  in  order  that  there  shall  be  not 
that  quiet  examination  by  the  people  into  an  offense  which  it  is 
alleged  has  been  committed  against  the  majesty  of  the  people 
which  is  the  theory  of  a  criminal  trial.  Woe  to  that  prosecuting 
attorney  who  imagines  that  the  words  '^  against  the  peace  of 
State",  are  the  same  as  ''against  the  peace  of  the  State".  That 
extraordinary  ingenuity,  that  uncanny  subtlety  of  the  criminal 
lawyer — I  do  not  mean  the  lawyer  who  is  a  criminal ;  I  mean  one 
who  defends  criminals — can  only  be  arrived  at  by  a  life-long, 
microscopic  study  of  documents,  such  as  the  Constitution  of  the 
United  States,  and  of  the  States ;  this,  as  it  seems  to  me  at  all 
events,  is  the  only  thing  which  can  bring  about  this  cunning, 
acuteness,  and  subtlety. 

We  are  told  that  a  very  large  per  cent  of  the  cases  tried  are  set 
aside  by  reason  of  these  very  technicalities,  which  should  have 
no  more  to  do  with  the  trial  of  a  case  than  they  would  have  with 
the  relations  between  man  and  man  in  business.  There  is  no 
more  reason  why  a  criminal  trial  should  not  proceed  on  common 
sense  principles,  than  there  is  that  a  farmer  should  not  cultivate 
his  land  on  common  sense  principles.  That,  however,  is  what  this 
State  of  **Wei8s-nicht-wo"  has  not  yet  arrived  at. 

Then  time  is  not  the  essence  of  a  criminal  trial  in  that  State. 
It  is  all  very  well  in  monarchial  countries,  England  or  Canada, 
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where  we  are  gFound  down  under  the  iron  heel  of  the  despot,  to 
finish  a  murder  case  in  two  days.  I  have  known  in  all  my  ex- 
perience only  one  murder  case  to  last  more  than  two  days;  and 
in  all  the  cases  I  have  tried,  none  has  lasted  over  a  day  and  a 
half.  It  is  all  very  well  in  countries  where  they  do  not  know 
better;  but  in  this  land,  if  that  were  the  rule,  what  woxdd  the 
voluminous  newspapers  do  to  fill  their  columns?  A  ship  does  not 
sink  every  day;  candidates  for  the  presidency  do  not  change 
their  politics  every  fortnight,  and  the  great  metropolitan  news- 
papers would  find  it  a  very  cold  day  if  they  did  not  have  some- 
thing to  say  about  a  *'Thaw". 

But,  when  all  is  said  and  done,  your  courts  are  familiar  and 
homelike,  even  in  this  State.  The  language  is  the  same,  the 
familiar  rules  of  law  and  equity  are  the  same  and  set  out  in  the 
same  language,  and  applied  in  the  same  way.  The  Latin  is  the 
same — I  mean  the  pronunciation.  I  have  said  more  than  once, 
that  when  I  hear  Latin  pronounced  in  a  certain  way  I  may  be 
amongst  scholars,  but  I  am  certainly  not  amongst  common  law 
lawyers.  We  have  habeas  corpus,  nisi  pritts,  fieri  facias,  venire 
facias — ^mandamus  indeed  is  corrupted  into  man-damn-us,  which 
affords  the  lady  lawyer  some  excuse  for  still  further  corrupting 
it  into  woman-condemn-us. 

Then  we  have  counsel  trying  to  catch  the  wily  witness,  laying 
traps  here  and  there,  with  straight  questions  and  crooked  ques- 
tions, double  questions  and  leading  questions;  and  the  wily  wit- 
ness evading,  parrying,  getting  around  the  queries.  We  have 
counsel  thundering  that  the  world  will  come  to  an  end  and  justice 
fly  from  earth  if  his  unfortunate  client  does  not  get  what  he 
asks,  or  escapes  what  the  other  fellow  asks  that^he  shall  get. 
He  coaxes  and  persuades,  he  almost  swears,  and  does  shed  tears, 
crocodile  or  otherwise.  He  brings  to  bear  all  the  weight  of  elo- 
quence and  ingenuity  to  persuade  the  jury  that  his  side  is  the 
right  one.  Citizens  who  until  to-day  were  respectable,  and  re- 
spected, are,  if  anything,  two  or  three  shades  worse  than  Judas 
Iscariot;  while  his  man,  confidence  man  or  other  description  of 
rascal,  shines  by  comparison  with  the  Beloved  Apostle.  He 
brings  the  whole  weight  of  his  learning,  reputation,  character, 
and  personality  to  bear  upon  the  unfortunate  judge.    Sometimes 
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the  judge  is  persuaded  against  his  will.  Sometimes  counsel  fares 
like  the  fellow  who  tried  hypnotism  on  the  butcher.  He  said,  '*I 
tried  hypnotism  on  our  butcher  to-day. '^  He  was  asked  what 
luck  he  had.  He  answered,  ''Not  much.  I  looked  him  straight 
in  the  eye  and  said,  *That-bill-is-paid*."  **  And  what  did  he  do?'* 
''He  looked  me  straight  in  the  eye  and  said,  'Tou-are-a-dam- 
liar'."  Sometimes  the  judge  is  persuaded,  overborne,  and  con- 
Tinced  against  his  will,  and  sometimes,  on  the  other  hand,  he 
says,  "You  are  a  blank  liar." 

It  is  perfectly  marvelous  to  a  Canadian,  a  Britisher,  to  see 
what  splendid  judges  you  get  by  a  system  so  repugnant  to«our 
public  sentiment.  They  generally  are  men  of  great  learning, 
sterling  character,  and  of  no  little  personal  dignity.  The  Amer- 
ican judge  is  noted  for  his  strong  sense  of  justice  and  right.  You 
have  a  right  to  be  proud  of  your  judges.  Although  his  term  may 
be  near  expiring,  and  although  a  decision  may  lose  him  a  re- 
nomination,  or  if  he  succeed  in  being  renominated,  may  lose  him 
much  support,  the  case  is  extremely  rare  that  an  American 
judge  swerves  from  the  straight  path  of  duty.  So,  too,  of  your 
bar.  Of  course,  there  are  black  sheep  in  every  flock,  but  I  am 
well  within  the  mark  when  I  say  that  the  black  sheep  in  the 
American  bar  are  not  numerous,  compared  with  other  profes- 
sions. I  admire  the  ability  which  you  apply  to  your  cases,  your 
determination  to  think  of  nothing  except  your  client's  right,  and 
determination  to  win  by  means  consistent  with  honor.  It  is  said 
you  are  worshippers  of  the  golden  calf,  but  I  have  on  many  oc- 
casions pointed  out  that  we  are  told,  "The  laborer  is  worthy  of 
his  hire."  Everybody  works  for  money.  The  doctors  work  for 
money.  The  farmer  does  not  farm  for  altruistic  reasons.  The 
shop-keeper  would  close  his  doors  if  his  bills  were  not  paid,  and 
I  am  reminded  of  the  minister's  child,  who  was  asked  if  her 
father  was  going  to  accept  a  call  to  a  larger  church  at  a  larger 
salary.  "Well,"  she  said,  "Father  is  in  the  library  praying  for 
guidance,  but  mother  has  started  packing  up."  All  this  has 
been  said  hundreds  of  times  and  still  we  hear  the  parrot-cry  that 
lawyers  work  for  money.  It  is  well  that  we  treat  the  charge  with 
contempt. 

But  to  whom  much  is  given  of  them  much  will  be  required. 
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You  and  I  every  day  are  applying  the  principles  of  justice  to 
the  determination  of  the  rights  of  private  individuals  or  corpor- 
ations, or  for  the  avenging  of  the  wrongs  of  private  individuals 
or  corporations,  their  rights  having  been  infringed  by  other  cor- 
porations or  private  individuals.  We  are  doing  this  on  the  prin- 
ciples of  right  and  justice  upon  which  your  forefathers,  and 
mine,  for  centuries  have  been  willing  that  their  rights  shall  be 
determined.  Now,  is  there  any  more  reason  why  such  rights  as 
these  shall  be  determined  in  this  manner  than  that  the  rights  of 
nations  shall  be  thus  determined  f  Is  there  any  more  reason  why 
the  rights  of  private  individuals  should  be  avenged  through  and 
by  the  courts  than  that  the  wrongs  of  nations  shall  be  avenged 
through  and  by  the  courts  f  Is  there  any  more  reason  why  men 
no  longer  should  raise  the  club,  sword,  and  gun  in  order  to  get 
that  to  which  they  are  personally  entitled,  than  that  a  nation 
should  do  the  very  same  thing  f  Are  we  not,  my  friends,  sadly 
blinded  to  a  great  part  of  our  duty  f  No  man  is  to  be  allowed  to 
avenge  his  right  by  his  own  right  arm,  but  that  is  to  be  left  to  an 
independent  tribunal.  Why ^does  that  rule  not  apply  to  a  nation  ! 
Of  course,  a  national  insult  makes  the  blood  boil;  but  does  not 
also  personal  insult  make  the  blood  boil ;  and  have  we  not  learned 
to  keep  the  blood  from  boiling  f  And  why,  as  Christians,  should 
we  not  learn  to  do  the  same  thing  when  our  national  rights  are 
being  infringed  upon  f 

Let  me  tell  you,  if  the  members  of  the  American  Bar  were 
united  upon  this  question,  marvelous  effects  would  ensue.  There 
is  no  other  body  in  this  great  Union  so  strong  as  the  bar ;  there 
is  no  other  body  that  feels  its  solidarity  like  the  bar;  there  is  no 
other  body  which  can  be  made  to  move  as  one  man  like  the  bar — 
and  if  the  members  of  the  bar  of  these  magnificent  States  were  to 
be  as  one  man  in  determining  that  hereafter  there  shall  be  no 
war,  the  effect  would  be  marvelous.  England  is  a  unit  for  p^ce. 
I  believe  the  American  people  are  at  heart  a  unit  for  peace.  My 
friends,  if  these  two  great  Nations  were  to  say,  '^As  between  us 
there  shall  be  no  war  and  all  troubles  between  us  shall  be  deter- 
mined by  some  judicial  body,"  the  end  of  war  would  be  very 
near.  Two  Nations  with  such  glorious  history,  two  Nations  with 
their  keen  sense  of  justice  and  honor,  two  Nations  like  these 
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which  fear  and  need  fear  no  foe,  because  there  is  no  foe  who  dare 
face  them — ^if  these  two  Nations  should  say,  ''Hereafter,  between 
us  there  shall  be  peace",  then  what  nation  is  there,  however 
strong,  however  proud,  which  would  decline  to  follow  their  ex- 
ample f 

I  ask  no  treaty,  offensive  and  defensive,  between  this  mighty 
Nation  and  that  of  which  I  form  so  insignificant  a  part  There 
is  that  which  is  stronger  than  a  parchment  bond;  there  is  that 
which  is  more  lasting  than  ink  written  by  quill  or  gold  or  steel ; 
and  it  is  as  certain  as  the  path  of  the  planets  around  the  sun  that 
two  peoples  like  these,  sprung  from  the  same  race,  worshipping 
the  same  God,  in  the  same  forms,  with  the  same  language;  two 
peoples  who  have  had  centuries  of  glorious  history  in  common 
and  who  love  each  other  and  cannot  help  it,  because  blood  is 
thicker  than  water — ^it  is,  I  say,  as  certain  as  the  path  of  the 
planets  around  the  sun,  that  these  two  Nations  will  stand  side  by 
side,  if  necessary  will  fight  side  by  side,  for  truth  and  justice 
and  righteousness.  There  is  here  and  there  a  man  in  your  Na- 
tion, as  here  and  there  a  man  in  mine,  whose  ideal  is  different — 
the  fool  ye  have  always  with  you.  It  is  an  awful  thing  to  be  a 
fool,  and  there  is  no  cure  for  it.  We  have  an  occasional  ass  who 
likes  to  pull  the  feathers  from  the  Eagle's  tail,  as  you  have  an 
occasional  fool  who  likes  to  twist  the  Lion's  tail — ^but  such,  and 
their  like,  we  may  pass  over.  We  have  a  real,  living,  almost 
visible  Union  of  which  most  of  us  are  as  assured  as  we  are  proud 
and  glad.  It  is  that  Union  to  which  I  am  fond  of  applying  the 
words  of  your  American  poet : 

Sail  on,  O  Union,  strong  and  great! 
Humanity  with  all  its  fears, 
With  all  the  hopes  of  future  years, 
Is  hanging  breathless  on  thy  fatel 
Sail  on,  nor  fear  to  breast  the  seal 
Our  hearts,  our  hopes  are  all  with  thee, 
Our  hearts,  our  hopes,  our  prayers,  our  tears, 
Our  faith  triumphant  o'er  our  fears, 
Are  all  with  thee,  are  all  with  thee. 

God  grant  that  day  of  peace  will  soon  come,  and  through  us, 
for  ''Blessed  are  the  peacemakers  for  they  shall  be  called  the 
children  of  God." 
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9  O'CiiOCK  A.  M. 

The  Pbesident:  The  Association  will  be  in  order.  There 
should  be  a  Nominating  Committee,  composed  of  one  member 
from  each  Congressional  District,  and  the  Chair  is  of  the  opinion 
that  this  committee  should  be  appointed  at  once.  We  will  take  a 
recess  of  five  minutes,  and  the  delegates  will  get  together  and 
select  their  member  for  that  committee.  It  might  be  well  for 
you  also  to  select  at  the  same  time  members  of  the  Executive 
Committee,  one  from  each  Congressional  District. 

On  re-convening  the  following  members  of  the  Nominating 
Committee  and  Executive  Committee  were  announced  by  the 
respective  districts: 

NOMINATINO  COMMITTEE 

1st  District,  S.  W.  Livingston,  Washington 
2nd  District,  J.  F.  Devitt,  Muscatine 
3rd  District,  E.  M.  Carr,  Manchester 
4th  District,  J.  0.  Crosby,  Gamavillo 
5th  District,  John  M.  Grimm,  Cedar  Bapids 
6th  District,  James  A.  Devitt,  Oskaloosa 
7th  District,  Lawrence  DeGraflf,  Des  Moines 
8th  District,  L.  H.  Mattox,  Shenandoah 
9th  District,  I.  N.  Plickinger,  Council  Blufifs 
10th  District,  R.  M.  Wright,  Ft.  Dodge  '' 

11th  District,  C.  N.  Jepson,  Sioux  City  ^ 

EXECUTIVE  COMMITTEB  i 

1st  District,  Harold  J.  Wilson,  Burlington 
2nd  District,  Emlin  McClain,  Iowa  City 
3rd  District,  Geo.  A.  Mclntyre,  Shell  Rock 
4th  District,  C.  E.  Scholz,  Guttenberg 
'-^  t  5th  District,  C.  H.  Van  Law,  Marshalltown 


Digitized  by  CjOOQIC 


136  EIGHTEENTH  ANNUAL  MEETING 

6th  District,  IT.  M.  Reed,  Brooklyn 
7th  District,  B.  M.  Haines,  Des  Moines 
8th  District,  L.  H.  Mattox,  Shenandoah 
9th  District,  I.  N.  Flickinger,  Gonncil  BIuIEb 
10th  District,  J.  W.  Morse,  Esthendlle 
11th  District,  (3eorge  Jepson,  Sioux  City 

The  PsEsmENT:  There  is  a  matter  which  I  wish  to  speak  of, 
and  I  am  responsible  for  this  suggestion.  Mr.  A.  J.  Small  has 
been  librarian  of  this  Association  for  a  number  of  years.  We 
have  during  all  the  time  he  has  been  librarian  stored  witii  him 
at  the  State  Capitol  extra  copies  of  tiie  various  reports  of  the 
various  sessions.  He  has  attended  to  sending  out  all  tiiese  and 
has  given  a  great  deal  of  attention  to  the  work  of  this  Associa- 
tion. He  has  prepared  indices  for  the  reports,  and  his  services 
have  been  valuable;  in  addition  to  that,  this  year,  he  did  prac- 
tically all  the  editorial  work  in  preparing  this  volume  of  the 
Early  Bar  Association  Proceedings.  That  involved  a  great  deal 
of  work.  He  has  never  been  paid  any  money  and  I  do  not  think 
expects  any.  But  the  laborer  is  certainly  worthy  of  his  hire.  It 
has  occurred  to  me,  it  would  be  a  very  proper  thing  for  this 
Association  to  vote  to  Mr.  Small  the  sum  of  fifty  dollars,  or  some- 
thing like  that,  which  will  be  indeed  an  inadequate  recognition  of 
his  services.    This  is  a  matter  in  the  hands  of  the  Association. 

Mb.  J.  L.  Cabnet:  I  happen  to  know  something  in  regard  to 
the  services  of  Mr.  Small.  I  can  verify  what  your  President  has 
said.  I  take  pleasure  in  moving  that  an  appropriation  of  fifty 
dollars  be  made  to  Mr.  Small  for  his  valuable  services. 

Mb.  B.  M.  Haines:  By  way  of  amendment,  may  I  raise  that 
amount  to  one  hundred  dollars  f  I  know  Mr.  Small  has  put  in 
weeks  of  solid  work.  I  wish  we  might  make  it  one  hundred 
dollars. 

Mb.  Cabnet  :  I  will  accept  the  amendment. 

The  motion  was  unanimously  carried. 

Mb.  Haines:  There  was  a  matter  the  President  suggested 
yesterday  in  which  I  have  felt  a  great  interest,  because  of  having 
been  on  the  Committee  for  the  republication  of  the  Early  Pro- 


Digitized  by  CjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  137 

ceedings.  I  move  you  that  the  matter  of  having  farther  copies 
printed  be  left  in  the  hands  of  the  President,  Secretary  and 
Librarian. 

The  motion  was  duly  seconded  and  carried. 

The  PBEsmENT :  There  is  another  matter  to  which  I  would  like 
to  direct  the  attention  of  this  Association.  Mr.  Cooper,  our 
efScient  chairman  of  the  Committee  on  Membership,  has  prepared 
some  amendments  to  the  constitution.  I  would  like  the  unani- 
mous consent  of  the  house  to  appoint  a  committee  of  three  to  con- 
sider these  amendments  and  submit  a  report  later  in  the  day. 

If  there  is  no  objection,  I  will  appoint  Senator  J.  L.  Carney  of 
Marshalltown ;  Prof.  H.  C.  Horack,  of  Iowa  City;  and  Charles 
J.  Wilson,  of  Washington. 

The  next  on  our  program  is  a  paper — ^**Some  Railroad  Prob- 
lems", by  Hon.  J.  L.  Parrish,  of  Des  Moines. 

SOME  BAILBOAD  PBOBLEMS 

Mr.  President,  and  Members  of  the  Iowa  State  Bar  Association: 
Following  the  receipt  of  an  invitation  of  your  President  to 
prepare  a  paper  for  delivery  on  this  occasion,  there  was  a  some- 
what violent  struggle  between  that  modesty,  which,  I  am  sure, 
all  of  the  friends  of  the  writer  will  recognize  as  his  predominat- 
ing trait,  and  the  desire  to  take  advantage  of  the  opportunity  to 
suggest  to  the  members  of  this  Association  a  problem  which  I 
think  deserves  the  prompt,  thorough,  and  conscientious  consider- 
ation of  our  patriotic  people.  Modesty  was  finally  driven  from 
the  field,  and  I  am  therefore,  inviting  your  attention  to  the 
future  of  our  transportation  systems. 
Elbert  Hubbard  has  said : 

Next  to  agriculture,  which  is  the  primaiy  need,  transportation  holds  first 
place  in  economics. 

Transportation  is  one  of  the  prime  necessities  of  our  times; 
without  it  our  present  state  of  civilization  could  not  exist. 
Imagine,  if  you  can,  our  condition  were  the  railroads  of  this 
country  suddenly  to  be  wiped  out  of  existence — ^financial  and 
industrial  chaos  would  exist. 
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This  does  not  mean  that  our  transportation  i^rstems  should  be 
the  masters  of  the  people  or  that  we  should  look  upon  tiiem  with 
awe  or  reverence,  or  that  the7  are  entitled  to  any  peculiar  rights 
or  privileges  not  necessary  to  the  performance  of  the  public 
duties.  But  it  does  mean  that  our  transportation  systems  are 
our  indispensable  servants,  and  in  whose  welfare,  therefore,  we 
have  a  direct  interest.  It  is  because  of  the  public  character  of 
the  services  rendered  by  our  transportation  companies;  because 
their  services  are  indispensable  to  our  present  state  of  civiliza- 
tion and  progress,  that  the  power  of  regulation  exists. 

To  say  that  the  power  of  regulation  exists  because  there  has 
been  given  to  the  railroads  the  right  of  eminent  domain  is  to  put 
the  cart  before  the  horse;  is  to  consider  the  power  as  of  the 
nature  of  contract.  The  power  of  governmental  regulation  rests 
upon  no  such  flimsy  foundation.  The  right  of  eminent  domain 
is  conferred  upon  the  carriers  because  it  is  necessary  in  order 
that  they  may  perform  their  public  duties.  The  power  of  regu- 
lation exists  because  the  duties  to  be  performed  are  public  duties, 
because  the  services  to  be  performed  are  essential  to  public 
progress  and  the  welfare  of  the  people. 

That  the  power  of  regulation  exists ;  that,  within  certain  well 
defined  constitutional  limits,  the  government  may  control  the 
service  to  be  rendered  by  the  carriers,  and  that  this  power  ought 
to  be  exercised  by  the  government,  not  only  for  the  protection  of 
the  public,  but  of  the  carriers  themselves,  is  no  longer  disputed 
by  any  well  informed  student  of  the  subject.  The  exercise  of  a 
power  or  right  always  carries  with  it  its  burden  of  duties.  The 
exercise  of  the  right  to  propel  your  automobile  along  the  high- 
way or  through  the  crowded  streets  of  the  city  carries  with  it  its 
attendant  duties,  varying  in  accordance  with  the  surrounding 
circumstances.  The  exercise  of  the  power  of  the  city  to  improve 
or  repair  its  streets,  carries  with  it  its  burden  of  duties. 

The  exercise  of  the  power  of  regulation  on  the  part  of  the 
public  is  no  exception  to  the  rule.  The  exercise  of  this  power 
carries  with  it  certain  attendant  duties;  about  some  of  which 
there  can  be  no  dispute.  If  the  public  have  the  power  to  fix  the 
number  and  character  of  trains  which  shall  be  operated,  the 
number  and  character  of  stations,  the  character  of  safety  ap- 
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plianees  to  be  used  and  in  this  and  other  ways  control  the  ex- 
penditure of  the  carrier ;  and  if  they  have  the  power  to  fix  the 
carriers'  rates  and  therefore  control  its  revenues,  certainly  the 
exercise  of  this  power  carries  with  it  the  duty  to  see  to  it  that 
the  carriers  may,  if  they  can,  earn  a  revenue  sufficient  to  pay 
their  operating  and  maintenance  expenses  and  a  fair  return  on 
the  value  of  their  property.  That  the  National  and  State  Gov- 
ernments, acting  for  the  people,  are  controlling  both  the  rev- 
enues and  expenses  of  the  carriers  we  all  know.  Are  they  dis- 
charging the  duty  attendant  upon  the  exercise  of  the  power  and 
allowing  the  carriers  a  fair  return  for  their  services  t  The  ques- 
tion is  one  which  may  well  receive  the  attention  of  all  men  inter- 
ested in  the  welfare  of  their  country.  We  are  interested  in  it 
from  two  aspects. 

If  the  people,  through  our  governmental  agencies  are  under- 
taking to  regulate  the  revenues  and  expenses  of  the  railways, 
which  have  been  constructed  with  money  furnished  by  a  portion 
of  our  people,  we  are  interested  in  learning  whether  or  not  our 
representatives  are  administering  the  trust  with  due  regard  for 
the  rights  of  the  people  whose  property  is  being  used  for  a  public 
purpose,  for  it  is  only  an  act  of  simple  justice  that  the  carriers 
should  be  allowed  an  opportunity  to  make,  if  they  can,  a  fair  re- 
turn on  the  value  of  their  property.  Some  years  of  experience 
in  defending  railroad  cases  before  the  '^ average  citizen"  un- 
influenced by  political  considerations,  has  given  me  an  abiding 
faith  that  he  does  not  want,  and  will  not  knowingly  allow,  an 
injustice  in  this  respect. 

We  are  interested  because  it  is  necessary  that  the  future  de- 
velopment and  maintenance  of  the  railways  should  keep  pace 
with  the  development  of  the  country;  and  as  we,  the  people, 
whether  the  railways  are  operated  by  private  capital  or  through 
public  ownership,  must  pay  the  bill,  we  are  interested  in  their 
economical  development  and  maintenance.  It  is  well  known  that 
from  various  causes,  for  years,  everything  that  has  entered  into 
the  expense  of  operation  and  maintenance  of  railways  has  in- 
creased in  cost,  while  their  rates  have  constantly  decreased. 

No  legislative  body  ever  adjourns  without  having  enacted  legis- 
lation to  increase  the  expense  of  operation  and  maintenance  and 
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few,  if  Buy,  ever  adjonm  without  enacting  legislation  reduemir 
the  revennes.  No  body  exercinng  the  taxing  power  adjonms 
without  increasing  the  ooat  to  the  railwaya.  No  commiflnan. 
State  or  National,  ever  acts  except  to  reduce  the  rates  or  in- 
crease the  expense.  Barely  is  a  railway  able  to  resist  a  demand 
for  increase  in  the  wages  of  their  employees.  In  fact  about  the 
only  oasis  in  this  transportation  desert  is  an  occasional  farmer 
jury  who  seem  to  be  about  the  only  fellows  who  do  not  have  their 
ears  to  the  ground  and  their  eyes  glued  to  the  newspapers  lo(Ain^ 
and  listening  for  public  applause  and  political  promotion.  This 
sort  of  thing  cannot  go  on  forever.  Ton  cannot  continue  to  in- 
crease the  expenses  and  decrease  the  revenues  of  tiie  carrier 
without  eventuaUy  bringing  disaster,  not  only  to  the  railways 
and  the  people  with  whose  money  they  are  being  operated,  but 
to  the  public  who  have  to  depend  on  them  for  service. 

The  Executive  Council  of  this  State  has  kept  a  record  of  the 
gross  and  net  earnings,  the  assessed  value,  taxes  paid,  etc,  of  the 
railroads  in  Iowa  since  1884.  The  report  for  the  year  1911 
shows  the  tables  for  those  years  as  follows : 

[See  table  on  next  page.] 

This  table  shows  that  with  an  increase  in  mileage  from  7,106 
miles  in  1884  to  9,858  miles  in  1911,  and  with  an  increase  in 
grosB  earnings  from  $35,490,225  in  1884  to  $78,444,295  in  1911 
and  with,  in  the  opinion  of  the  Council,  an  increase  in  value  of 
more  than  fifty  per  cent  per  mile  of  road,  there  was  a  decrease  in 
net  earnings  after  paying  taxes  from  $13,316,807  in  1884  to 
$12,400,498  in  1911.  This  table  shows  a  decrease  in  the  net 
earnings  per  mile,  after  paying  taxes,  from  $1,883  in  1884  to 
$1,259  in  1911. 

While  there  is  at  hand  no  data  by  which  one  can  ascertain  the 
value  of  the  Iowa  railroads,  yet  I  am  sure  that  those  of  you  who 
are  familiar  with  the  subject  will  agree  with  me  that  this  net  of 
$1,259  per  mile  is  less  than  three  per  cent  on  the  value  of  the 
property.  But  unfortunately  this  small  net  earning  does  not 
accurately  represent  the  true  situation.  Those  of  us  who  are 
familiar  with  the  subject  know  that  this  result  was  reached  only 
by  sacrificing  the  maintenance  account.    In  other  words,  if  the 
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railroads  of  Iowa  had  spent  as  much  as  they  should  in  repairing 
their  roadbed  and  tracks,  in  repairing  their  stations,  stockyards, 
fences,  their  equipment,  and  the  many  things  necessary  to  main- 
tain a  standard  railroad,  this  small  net  for  1911  would  have 
shrunk  to  nearly  nothing,  if  it  had  not  altogether  disappeared. 

Turning  to  the  national  field,  the  outlook  is  little,  if  any,  more 
promising.  A  few  roads  there  may  be  which,  on  account  of  their 
advantageous  location  with  respect  to  rates  or  competition  or 
density  of  traffic,  are  fairly  prosperous,  but  with  the  great  ma- 
jority of  the  roads  the  situation  is  becoming  serious.  The  net 
earnings  of  the  railroads  of  the  United  States  were  over  seventy 
million  dollars  less  in  the  fiscal  year  ending  June  30th,  1911,  than 
for  the  fiscal  year  ending  June  30th,  1910,  and  at  the  same  time 
the  amount  expended  for  maintenance  of  way  and  structures  de- 
creased more  than  eleven  million  dollars.  A  comparison  of  the 
calendar  year  of  1911  with  1910  shows  a  decrease  of  net  earnings 
of  more  than  forty  million  dollars  and  a  decrease  of  over  twenty- 
eight  million  dollars  in  maintenance.  We,  of  course,  have  not  at 
hand  data  by  which  we  can  compare  the  results  for  the  fiscal 
year  ending  June  30th,  1912,  with  former  years,  but  from  the 
data  we  have,  we  already  know  that  the  net  earnings  for  this 
year  will  be  many  million  dollars  less  than  even  the  year  1911. 

What  of  the  future  t  Unfortunately  there  seems  to  be  no  ces- 
sation in  the  activities  of  the  powers  having  jurisdiction  over  the 
carriers.  There  is  constantly  pending  before  all  legislative  bod- 
ies while  in  session,  all  Commissions — State  and  National — city 
councils,  taxing  bodies,  etc.,  bills  and  proceedings  looking  to  the 
further  increase  of  the  expenditures  and  decrease  of  the  revenues 
of  the  carriers,  while  if  you  should  go  over  the  record  with  a 
vacuum  cleaner  you  would  not  find  a  trace  of  anything  looking 
to  their  relief. 

The  immediate  and  pressing  need  of  the  railroads  and  one 
which  will  last  far  into  the  future  is  capital  with  which  to  en- 
large their  facilities,  especially  to  build  and  enlarge  terminals  in 
the  cities  where  ground  is  expensive,  to  elevate  tracks,  build  via- 
ducts, to  eliminate  grade  crossings,  build  new  depots,  etc.  This 
capital  cannot  be  obtained  unless  the  railroads  are  permitted  to 
earn  a  reasonable  return  on  the  value  of  their  property. 
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All  this  does  not  mean  that  government  regmlation  is  wrong  in 
principle,  or  that  the  carrier  should  not  furnish  adequate  ser- 
vice, or  the  best  track  and  equipment,  or  adequate  facilities,  or 
that  the  railways  should  not  pay  their  fair  share  of  the  taxes,  or 
pay  fair  compensation  to  their  employees,  or  that  the  industry 
should  not  bear  the  risk  inherent  in  the  business,  or  that  the 
railways  should  not  cease  to  discriminate  between  shippers.  All 
these  things  should  be  required  of  them,  but  having  discharged 
their  public  duties,  the  Government — State  and  National — 
should  see  to  it  that  their  revenues  are  adequate. 

In  this  matter  the  railways  are  helpless,  there  is  nothing  in 
their  wrongs  that  appeals  to  the  newspapers;  the  politician  does 
not  have  his  ear  to  the  ground,  or  any  place  else,  to  l^m  what 
are  the  wishes  of  the  railroads  and  unless  the  average  conserva- 
tive, conscientious,  and  patriotic  citizen  takes  an  interest  in  this 
matter  and  sees  to  it  that  justice  is  done,  disaster  is  going  to 
come. 

The  future  of  the  railroads  is  threatened  by  the  peril  of  starva- 
tion. The  only  escape  is  through  the  enlightened,  intelligent 
understanding  of  the  situation  by  the  public,  whose  will  in  this 
matter  will  always  be  followed  by  those  who  are  delegated  to 
exercise  the  power  of  regulation.  It  is  time  we  stopped  talking 
about  such  bogey  men  as  the  ''interests",  ''watered  stock"  and 
"enormous  dividends"  and  study  the  situation  as  it  actually 
exists.  An  educational  programme,  which  will  result  in  an 
understanding  of  the  situation  will  make  it  possible  to  continue 
to  successfully  operate  our  railroads  with  private  capital  with  a 
reasonable  degree  of  satisfaction  both  to  the  investor  and  the 
public. 

The  alternative  is  probably  government  ownership.  It  isn't 
the  purpose  of  this  paper  to  discuss  the  merits  of  government 
ownership  of  railroads,  except  to  suggest  that  those  of  us  who 
have  had  any  considerable  experience  with  bureaucratic  govern- 
ment as  illustrated  by  some  of  the  governmental  departments  at 
Washington,  will  hardly  want  to  have  it  extended  to  include  the 
carriers  of  this  country. 

The  President:  I  had  already  announced  that  the  Annual 
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Addrefls  would  be  given  at  11  o'clock,  and  as  it  lacks  almost  an 
hour  of  that  time,  we  will  take  up  the  report  of  the  Committee  on 
Law  Reform,  to  be  presented  by  Dean  E.  B.  Evans: 

CHAntHAN  Evans:  In  reading  the  history  of  that  part  of  our 
proceedings  which  we  are  now  taking  up,  as  outlined  in  the 
records  we  have  made  heretofore,  I  have  discovered  a  tendency 
on  the  part  of  the  Association  to  treat  the  Committee  on  Law 
Reform  as  that  portion  of  our  Association  which  is  entitled  to  be 
placed  immediately  in  front  of  our  modem  steam  roller. 

I  do  not  know  tiliat  the  committee  are  to  have  this  experience 
tiiis  year.  Our  report  has  been  in  your  hands,  except  a  supple- 
mental matter,  to  be  presented  later,  and  is  su£Sciently  plain, 
so  that  every  lawyer  will  understand  it  fully,  and  I  doubt  if  any 
argument  might  be  made  either  for  or  against  which  would  modi- 
fy our  individual  opinions  as  to  the  merits  of  tiie  report 

I  therefore  will  introduce  as  Exhibit  A,  in  favor  of  the  recom- 
mendations of  the  Committee  on  Law  Reform,  that  magnificent 
address  which  closed  our  banquet  last  night. 

The  report  of  the  Committee  is  as  follows : 

To  the  Iowa  State  Bar  AMoeiation: 

Tour  Committee  on  Law  Beform  sabmits  the  following  report  Of  the 
propositions  submitted  below  we  recommend  for  adoption  Nos.  1,  2,  3,  and 
4,  and  submit  for  disenssion  No.  5. 

I 

That  the  Legishitare  should  adopt  the  foUowing  section: 
"No  judgment  shall  be  set  aside  or  reverwd  or  new  trial  granted  by  anj 
court  of  this  State  in  any  case,  civil  or  criminal,  on  the  ground  of  misdirec- 
tion of  the  jury,  or  for  error  in  the  admission  or  rejection  of  evidence,  or 
for  any  error  as  to  any  matter  of  pleading  or  procedure,  unless,  in  the  opin- 
ion of  the  court  to  which  application  is  made,  after  an  examination  of  the 
entire  cause,  it  shall  appear  that  the  error  complained  of  has  injuriouslj 
aifected  the  substantial  rights  of  the  parties." 


That  the  Committee  on  Law  Beform  be  authorized  and  directed  to  pre- 
pare or  cause  to  be  prepared  a  bill,  to  be  submitted  to  the  next  General 
Assembly,  providing  for  an  increase  in  the  number  of  Supreme  Judges,  so 
that  the  number  shall  be  not  less  than  nine;  that  the  court  shall  be  divided 
into  two  sections  of  not  less  than  five  each,  the  Chief  Justice  to  preside  over 
the  meetings  of  each  section;  that  one  section  shall  meet  to  hear  oral  argn- 
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ments  in  the  f orenoon,  and  the  other  section  in  the  afternoon,  of  each  day 
of  the  term  set  aside  for  sabmission  of  causes;  also  for  an  equitable  dis- 
tribution of  the  causes  appealed  between  the  sections. 

m 

That  the  Legislature  should  adopt  the  necessary  amendments  to  the  laws 
BO  as  to  empower  the  trial  court  to  limit  arguments  in  jury  cases,  provided, 
that  in  no  case  shall  the  argument  for  each  side  be  limited  to  less  than  one 
hour;  and,  provided,  that  in  the  more  important  civil  cases,  and  in  all  crin^- 
inal  cases,  the  limitation  should  not  be  less  than  three  hours  to  a  side;  and  in 
criminal  cases  involving  a  death  penalty,  or  a  possible  life  imprisonment,  no 
limitation  should  be  made. 

IV 

That  the  Legislature  should  adopt  the  necessary  amendment  to  the  present 
laws  to  provide  for  a  verdict  agreed  to  by  nine  jurors  in  all  civil  cases,  and 
in  criminal  cases  where  the  punishment  is  less  than  life  imprisonment;  such 
verdict,  however,  not  to  be  accepted  by  the  court  until  the  jury  have  deliber- 
ated for  a  period  of  not  less  than  ten  hours. 


That  the  names  of  all  persons  who  are  candidates  for  nomination  to  either 
the  Supreme  or  District  bench  shall  be  printed  on  a  ballot  distinct  and 
separate  from  the  primary  ballots  of  the  various  parties,  and  a  copy  of  such 
primary  ballot  shall  be  furnished  to  each  and  every  voter  participating  in 
the  primary;  that  the  two  men  receiving  the  highest  number  of  votes  for  each 
office  shall  be  declared  the  nominees  for  that  office,  and  the  names  of  the 
two  candidates  thus  nominated  shall  be  printed  on  the  ballot  of  each  political 
party  at  the  election. 

Bespectfully  submitted, 

E.  B.  Evans, 
J.  J.  Glabk, 

M.  A.  BOBBBTS, 

C.  H.  Van  Law, 

E.  W.  WlBKS, 

A.  N.  HoBSON. 

Judge  Boberts,  while  not  offering  any  specific  objection  to  the  first  and 
fourth  items  of  the  report,  does  not  join  in  recommending  them.  Senator 
Van  Law  would  limit  proposition  IV  to. civil  cases  only  where  the  amount  im 
controversy  did  not  exceed  $2000. 

Ab  to  the  first  proposition,  we  have  in  our  procedure  a  law 
which  permits  the  court  to  proceed  with  the  trial  of  a  case  in  the 
face  of  an  application  for  a  continuance,  based  upon  the  absence 
of  material  witnesses,  if  there  appears  in  the  record  as  resisting 
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the  application  for  a  continuance,  a  statement  as  to  what  the 
witnesses  would  testify  to,  and  it  is  consented  that  maj  be  read 
as  the  witnesses'  testimony.  Following  along  the  same  line,  the 
proposition  contained  here,  after  the  trial  of  the  case,  if  the 
court  should  consider  that  the  evidence  which  has  been  excluded 
or  admitted,  or  that  the  instruction  of  the  court  which  has  been 
given  or  refused,  or  that  in  any  other  procedure,  there  was 
error,  that  the  court  should  not  thereby  grant  a  new  trial,  unless 
after  reading  the  record,  with  the  error  corrected,  the  court 
should  conclude  that  the  error  injuriously  affected  the  substan- 
tial rights  of  the  parties. 

I  move  the  adoption  of  the  report  as  to  the  first  recom- 
mendation. 

The  motion  was  duly  seconded. 

Mr.  J.  L.  Pabrish  :  My  experience  with  the  Committee  on  Law 
Reform  has  led  me  to  the  belief  that  it  considers  it  its  duty  to 
furnish  material  for  the  amusement  of  the  Association,  rather 
than  something  supposed  to  be  enacted  into  statute. 

Now,  the  term  ** reform"  seems  to  have  a  sort  of  hypnotic  in- 
fluence over  them.  There  is  danger,  I  think,  of  enacting  such 
legislation,  on  the  theory  of  some  process  of  reform,  without 
considering  seriously  the  proposition. 

This  subject  was  disposed  of  at  Oskaloosa  and  I  thought  we 
were  through  with  it,  but  it  seems  to  have  bobbed  up  again. 

Referring  to  section  3601  of  the  Code,  which  reads  : 

Erron  Disregarded.  The  court  in  every  stage  of  an  action  must  dis- 
regard any  error  or  defect  in  the  proceedings  which  does  not  affect  the 
snbstantial  rights  of  the  adverse  party;  and  no  judgment  shaU  be  re- 
versed or  affected  by  reason  of  such  error  or  defect. 

That  section  of  the  Code  has  been  before  our  Supreme  Court 
a  great  many  times,  and  it  is  one  of  the  sections  of  the  Code,  I 
think,  they  have  construed  and  the  court  has  held  aM  the  settled 
law  in  this  State,  that  an  error  does  not  entitle  a  party  to  a  new 
trial  or  reversal  in  the  Supreme  Court,  if  from  the  record  it  ap- 
pears that  the  error  was  not  prejudicial.  Now,  that  is  the  proper 
view  of  the  law.  If  it  appears  that  the  error  would  not  do  any 
hfirm,  you  ought  not  to  have  a  new  trial. 
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It  is  now  proposed  to  change  that  presumption;  that  is^  the 
presumption  now  is  that  error  is  prejudicial.  If  an  error  is 
committed  by  the  introduction  of  improper  testimony,  incorrect 
instruction,  or  any  other  error,  it  is  presumed  by  the  court  of 
last  resort  that  the  error  is  prejudicial;  but  if  it  appears  from 
the  record  that  no  prejudice  resulted,  it  is  not  entitled  to  a  re- 
versal. 

You  all  know  that  there  isn't  a  session  of  our  court  but  what 
there  is  case  after  case  decided  and  opinions  filed,  in  which  the 
court  says,  that  this  error  was  committed  or  another  error  was 
committed,  but  that  it  was  not  prejudicial  and  therefore  it  is  not 
reversible. 

By  this  recommendation  it  is  proposed  to  change  the  pre- 
sumption, so  that  whenever  you  take  a  case  to  the  Supreme 
Court,  or  on  a  motion  in' a  nisi  priv^  court,  the  presumption 
would  be  that  the  error  was  not  prejudicial,  and  it  would  be  up 
to  you  to  show  from  the  record,  that  the  error  was  prejudicial. 
Now,  I  have  never  discovered  any  method  of  doing  that. 

The  former  chairman  of  this  committee,  in  presenting  this 
resolution  two  years  ago,  said  that  if  you  introduced  testimony 
in  a  case  that  wasn't  material,  that  the  jury  would  be  wise 
enough  not  to  take  it  into  consideration.  I  undertake  to  say, 
when  the  court  has  passed  on  the  competency  and  materiality  of 
the  testimony,  it  is  the  business  of  the  jury  to  take  it  into  con- 
sideration; that  they  have  not  done  their  duty  if  they  do  not. 
It  is  the  court  that  determines  the  legal  questions.  Suppose,  in  a 
case,  under  this  proposed  practice,  there  is  testimony  clearly  in- 
competent and  immaterial  introduced,  or  the  court  gives  a  clearly 
erroneous  instruction,  or  submits  to  the  jury  an  issue  not  sup- 
ported by  the  testimony,  how  are  you  going  to  show  now  in  your 
record  that  the  jury  paid  any  attention  to  this  testimony,  or  that 
they  followed  this  erroneous  instruction,  or  that  they  returned 
a  verdict  upon  an  issue  which  was  not  supported  by  the  testi- 
mony t  I  haven't  learned  of  any  way  yet  in  ray  practice  to  do 
that.  You  are  not  permitted,  under  our  statute,  to  procure  and 
furnish  aflSdavits  of  the  jurymen.  You  probably  couldn't  get 
them  any  way,  and  you  ought  not  to  be  permitted  to  do  that. 

So  that,  if  this  recommendation  should  be  passed  and  it  should 
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be  enacted  into  law,  you  might  just  as  well  abandon  all  your 
appeals  in  law  and  criminal  cases,  because,  as  I  say,  there  is  ab- 
solutely no  way  in  which  you  could  make  your  record  show  the 
prejudice  resulting  from  the  error. 

It  seems  to  me  this  is  one  of  the  alleged  reforms  that  does  not 
touch  the  vital  part.  I  am  in  favor  of  any  reform  that  will  make 
our  i^stem  of  procedure  more  simple,  and  that  will  reach  the 
ends  of  justice,  but  what  I  want,  is  some  opportunity  to  get 
justice. 

Mb.  B.  M.  Haines  :  It  has  seemed  to  me  without  regard  to  the 
merits  of  the  proposition  which  is  presented  to  us  this  morning, 
that  there  is,  in  a  sense,  a  certain  impertinence  in  presenting  to 
this  Association  year  after  year,  meeting  after  meeting,  the  ques- 
tions which  were  discussed  fully,  and  fully  settled.  It  seems  to 
me  it  cannot  be  otherwise,  or  somebody  is  riding  a  hobby,  and  it 
is  hoped  some  day  or  other  to  catch  somebody  asleep  at  the  gate, 
and  slip  that  through  the  Association  which  does  not  meet  with 
the  deliberate  approval  of  its  members. 

In  order  that  this  recommendation,  which  has  been  of  a  per- 
ennial sort,  may  be  forever  laid  to  rest,  until  the  Association 
shall  desire  to  take  it  up  again,  I  move  you  that  the  first  recom- 
mendation of  the  Committee  on  Law  Reform  be  now  laid  on  the 
table. 

The  motion  was  duly  seconded. 

Mr.  E.  E.  Hasneb  :  I  arise  to  a  point  of  order.  A  motion  of 
that  kind  is  out  of  order  in  this  meeting. 

The  PREsmENT :  The  Chair  is  of  the  opinion  the  house  has  the 
right  to  take  up  the  report  of  the  Committee  on  Law  Reform, 
section  by  section,  and  deal  with  each  proposition  independently. 
That  being  the  case  a  motion  to  lay  on  the  table  would  be  in 
order.  But  the  Chair,  in  order  to  make  clear  his  position  de- 
sires to  state  in  advance,  that  that  does  not  affect  any  other 
portion  of  the  report. 

The  motion  is  to  lay  section  1  on  the  table. 

Upon  call  of  a  rising  vote,  the  motion  was  declared  duly 
carried. 
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Chairman  Evans:  I  cannot  refrain  from  suggesting  to  my 
good  brother  Haines,  that  righteous  things  will  come  up  every 
year  in  the  future  deliberations  of  this  body,  notwithstanding 
they  are  not  always  adopted.  I  would  also  suggest  that  it  would 
require  no  greater  knowledge  or  discrimination  to  determine 
this  rule  with  the  presumption  one  way  than  it  does  the  other. 

I  now  take  up  the  second  recommendation.  I  think  this  part 
of  the  committee's  report  needs  no  further  explanation.  We  all 
know  the  congested  condition  of  our  docket.  This  matter  was  in 
substance  before  the  last  legislature  but  failed  of  passage. 

I  move  its  adoption. 

Duly  seconded. 

Mb.  E.  C.  Johnson  :  I  rise  to  a  point  of  privilege.  This  section 
provides  that  the  court  shall  consist  of  not  less  than  nine  mem- 
bers and  shaU  be  divided  into  divisions  of  not  less  than  five  in 
each  division.  If  the  court  is  organized  with  nine  members, 
wouldn't  it  be  somewhat  embarrassing  to  undertake  to  divide  it 
into  two  sections  of  five  each  f 

Mb.  James  0.  Cbosby  :  This  matter  was  up  for  discussion  at 
the  last  session;  if  my  memory  serves  me  right,  it  was  referred 
to  a  committee  to  present  a  bill.  I  think  that  this  would  hardly 
be  constitutional.  I  think  provision  can  only  be  made  for  one 
judge  at  each  session  of  the  Legisfature.  Here  we  are  asking  to 
have  three  new  ones  put  on.  Then  there  are  good  reasons  why 
there  shouldn't  be  more  than  one  added  to  the  bench  by  any  one 
session  of  the  Legislature — ^it  is  using  up  the  inheritance  tax 
surplus  too  fast. 

Judge  Mnx>  P.  Smffh:  There  is  exceptional  merit  in  the  re- 
mark made  by  our  friend  from  Gamavillo  that  it  is  using  up  the 
surplus  a  little  more  rapidly  than  the  occasion  calls  for. 

Will  the  work  of  the  Supreme  Court  be  expedited  by  four  men 
in  a  division,  instead  of  three  T  We  now  have  six  members.  I 
am  informed  that  they  have  divided  into  two  divisions.  The 
only  difference  would  be  that  of  having  four  instead  of  three  to 
pass  on  an  individual  or  particular  case. 

Something  was  said  about  the  work  being  onerous.  Well,  I 
never  knew  any  work  in  my  life  that  wasn't  onerous.    One  thing 
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is  tnie,  and  that  is  that  the  learned  jurists  on  the  bench  now  are 
closer  up  with  the  work  than  ever  before.  I  know  from  obsenra- 
tion  and  from  what  has  been  said  to  me  by  eminent  members  of 
the  court,  that  within  twelve  months  from  the  time  a  case  is  tried 
in  the  District  Court,  if  the  attorneys  are  expeditious,  they  can 
receive  a  decision  from  the  Supreme  Court.  I  know  that  to  be 
true.  Could  we  do  that  formerly,  when,  as  we  were  told  last 
night  by  our  learned  friend,  Major  Lacey,  that  the  judges  served 
for  from  one  thousand  to  two  thousand  dollars  a  year  f  We  never 
received  a  decision  then  inside  of  two  years.  I  weU  remember 
cases  that  were  taken  up  at  the  breaking  out  of  the  war,  that 
were  not  completed  until  after  the  rebellion  was  crushed.  They 
act  more  expeditiously  now  than  they  ever  did  before,  and  I  do 
not  believe  that  an  accession  of  two  more  members  to  the  Supreme 
Court  is  going  to  expedite  the  disposition  of  cases  that  are  ap> 
pealed  there.  If  it  were  a  question  of  increasing  their  salary,  I 
would  vote  for  it,  especially  the  salary  of  the  District  Judges. 

Chaibman  Evans  :  I  think  the  Judge  is  correct  in  his  sugges- 
tion that  there  may  be  a  division  in  the  Supreme  Court  at  the 
present  time,  but  my  information  is,  or  suspicion  is,  the  division 
is  about  this :  that  by  reasoh  of  the  great  amount  of  business  be- 
fore that  tribunal,  generally  one  man  considers  a  ease  in  detail 
and  studies  the  record.  The  main  reason  for  this  increase  would 
seem  to  be  so  as  to  enable  more  than  one  judge  to  become  entirely 
familiar  with  all  of  the  record,  as  well  as  to  expedite  the  business. 

You  win  note  this  section  does  not  deal  in  detail.  The  Chief 
Justice  presiding  over  each  section  as  herein  suggested,  would 
perhaps  as  now  be  assigned  there  by  law  or  rule  of  the  court 
Another  object  sought  to  be  accomplished  that  will  appeal  to 
you,  is,  that  by  having  two  sections  there  would  be  less  time 
elapse  between  the  oral  argument  and  the  final  decision  of  the 
case. 

The  PBEsn>ENT:  The  Chair  for  the  information  of  the  Asso- 
ciation desires  to  say,  that  at  the  last  session  of  the  Legislature 
a  bill  did  pass  the  Senate  providing  for  an  increase  in  the  num- 
ber of  judges ;  tiiat  biU,  however,  was  defeated  in  the  House. 

Justice  Scott  M.  Ladd:  I  simply  rise  to  call  attention  to  the 
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fact  that  the  statute  requires  the  Supreme  Court  Judges  to  di- 
vide into  divisions  for  the  original  consideration  of  cases.  I  think 
I  ought  to  call  attention  to  the  fact  that  Dean  Evans  is  entirely 
mistaken  when  he  intimates  that  the  judges  are  disobeying  this 
statute  by  only  one  judge  considering  a  case. 

Dean  Evans:  The  suggestion  was  that  there  was  a  suspicion* 

Justice  Ladd  :  I  have  heard  that  the  judges,  not  only  the  Su- 
preme Court  Judges,  but  all  District  Court  Judges,  and  all  mem- 
bers of  the  Legislature  are  ignoring  their  duty  and  having  their 
ears  close  to  the  ground,  and  that  only  a  farmer  jury  must  be 
trusted  to  deal  fairly  with  the  railroad  corporations.  I  think  it 
is  about  time  suspicion  should  cease  unless  it  is  founded  in  fact. 

Mr.  Parbish  :  A  year  or  two  ago,  I  did  a  little  figuring  on  this 
proposition.  I  found,  in  the  years  during  which  I  looked  up  the 
record,  that  almost  eight  hundred  cases  were  submitted  to  the 
Supreme  Court,  and  I  think  some  seven  hundred  opinions  were 
filed.  Now,  if  you  take  out  the  days  of  the  court  that  are  con- 
sumed in  travel,  and  the  days  which  the  court  take  for  their 
vacation,  and  to  which  they  are  entitled,  and  the  days  when  oral 
arguments  are  heard  at  the  different  periods,  you  will  find  that 
the  court  has  only  about  two  hundred  days  out  of  the  year  in 
which  to  consider  these  cases.  I  know  and  you  all  know  that  a 
man  who  works  more  than  six  hours  a  day  at  the  kind  of  work 
that  this  court  has  to  do,  cannot  continuously  do  good  work. 
Six  hours  a  day  is  all  the  time  that  a  man  ought  to  put  into  the 
work. 

Judge  Mnx)  P.  Smtph:  Can  you  tell  me  how  four  men  can 
work  more  expeditiously  than  three  canf 

Mb.  Parbish  :  That  is  not  the  point  I  am  going  to  make.  If 
you  have  two  hundred  days  at  six  hours  a  day,  that  means  twelve 
hundred  hours  for  the  consideration  of  these  cases,  and  if  you 
have  eight  hundred  cases,  you  have  an  hour  and  a  half  for  the 
consideration  of  each  case  by  the  whole  court.  Now,  we  all 
know,  you  cannot  commence  to  read  the  pleadings  in  most  of 
these  cases  in  an  hour  and  a  half.  I  say,  in  my  opinion,  it  is  im- 
possible for  any  court,  organized  as  this  court  is,  with  the  work 
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that  it  has  to  do,  to  do  themfielves  and  the  litigants  justice,  and 
some  measure  ought  to  be  taken  by  the  Legislature  to  relieve  the 
Supreme  Court.  They  do  not,  in  my  opinion,  have  sufficient  time 
to  give  to  these  cases.  Just  what  that  method  should  be,  that 
perhaps  is  something  we  do  not  need  to  discuss  so  very  much 
here,  because  the  Legislature  will  fix  it  up  to  suit  themselves. 
What  we  want  to  do,  it  seems  to  me,  is  to  give  the  proposition  of 
some  relief  for  the  Supreme  Court  support  in  this  organization. 

CHAmMAN  Evans:  Just  one  suggestion:  This  contemplates 
each  section  rendering  its  own  decisions,  and  a  division  of  the 
cases,  so  there  will  be  no  consideration  before  the  entire  nine 
judges  of  any  one  of  the  cases,  and  leaving  out  the  detail  which 
we  have,  it  simply  means,  we  will  have  twice  the  time  for  the 
cases  we  now  have  with  five  judges  in  each  division  deciding 
cases,  and  not  nine  judges  divided  as  we  have  it  now. 

Major  John*  F.  Lacev  :  That  practically  results  in  having  two 
Supreme  Courts  with  the  same  Chief  Justice  presiding  over  each. 
Of  course,  there  is  rather  an  Irish  bull  in  the  drawing  of  this  reso- 
lution. As  Casey  said  at  the  shaft:  ^^How  many  boys  work  in 
the  shaft  1"  *' Just  five,"  said  one  of  them.  "Half  of  you  come 
up." 

We  submit  a  question  to  one  of  these  double  barrelled  courts, 
and  four  are  unanimously  in  favor  of  a  certain  legal  proposition ; 
the  other  four  have  another  case  in  which  the  same  question  has 
arisen;  now,  you  have  got  two  courts,  each  of  them  deciding  the 
game  proposition  and  each  of  them  being  coordinate,  and  one  or 
the  other  has  to  yield — perhaps  sb  a  matter  of  practice  they 
might  arrange  that  among  themselves.  This  proposition  is  to 
establish  two  courts.  They  have  that  in  Nebraska.  They  have  it 
in  other  States. 

After  all,  one  of  them  is  to  pass  on  and  decide  the  case  ulti- 
mately and  be  responsible  for  the  regularity  and  uniformity  of 
the  decision.  This  proposition  is  to  n^ake  two  courts;  one  a  fore- 
noon court  and  the  other  an  afternoon  court,  and  have  a  chief 
justice  sitting  all  day. 

Senator  C.  H.  Yak  Law  :  As  I  remember  the  provisions  of  the 
tiill  which  passed  the  Senate  at  the  last  General  Assembly,  the 
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objection  just  suggested  by  Major  Lacey  was  obviated  by  a  pro- 
vision that  the  case  might  be  submitted  to  the  entire  court,  on 
questions  they  might  be  disposed  to  divide,  upon  motion  by 
the  court  itself  or  petition  of  the  litigants,  so  that  there  would 
be  harmony,  so  far  as  the  majority  of  the  court  was  concerned. 

The  PREsroENT:  The  Chair  desires  to  suggest,  that  it  is  not 
desirable  for  the  bar  to  go  into  detail  as  to  the  measure.  Your 
recommendations  ought  to  be  along  general  lines  and  leave  some- 
thing for  the  Legislature  to  do,  because  I  can  assure  you,  you 
never  will  draft  a  law  in  this  body  that  will  be  accepted  by  the 
Qeneral  Assembly  without  some  changes. 

Senator  J.  H.  Tbewin  :  It  has  occurred  to  me  that  the  mem- 
bers of  this  Association  are  agreed  upon  one  proposition,  that  is, 
that  some  relief  should  be  granted  for  a  more  expeditious  dis- 
posal of  appeals,  and  as  I  have  sometimes  thought,  for  a  more 
lengthy  consideration  by  the  court  of  the  cases  that  are  pre- 
sented. I  think  the  objections  taken  to  this  recommendation  by 
Major  Lacey  are  entirely  sound. 

I  would  suggest  this  recommendation  be  referred  back  to  the 
committee,  that  the  committee  make  a  recommendation  in  general 
terms,  asking  the  General  Assembly  to  provide  for  such  measure 
of  relief  as  the  situation  warrants.  I  think  then  we  will  be 
likely  to  have  some  results.  We  cannot  expect  it  if  this  Asso- 
ciation goes  before  the  (General  Assembly  divided. 

Judge  Lawrence  DeOraff  :  I  think  this  situation  can  be  met 
at  this  time.  The  gist  of  the  matter  is  to  increase  the  number  of 
judges,  so  that  greater  efficiency,  presumably  a  greater  amount 
of  work,  will  be  accomplished. 

Therefore,  I  move  you,  Mr.  Chairman,  that  the  motion  pending 
be  amended  by  striking  from  paragraph  2  so  much  thereof  as 
follows  the  semi-colon,  beginning  with  the  words,  ''that  the  court 
shall  be  divided",  etc. 

The  motion  was  duly  seconded. 

Chairman  Evans  :  On  the  amendment  of  Judge  DeGraff,  and 
as  a  su^estion  to  the  objection  by  Major  Lacey  and  Senator 
Trewin,  it  seems  to  me  if  the  proposition  was  carried  into  proper 
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legislation  that  we  would  find  we  had  a  Supreme  Court  to  whom 
we  would  submit  all  equitable  appeals,  and  another  Supreme 
Court  to  whom  we  would  submit  law  actions,  probate  and  crim- 
inal procedure  to  be  divided,  so  that  the  court  could  have  as 
nearly  as  could  be  an  equal  amount  of  business.  The  suggestion 
of  Senator  Van  Law  illustrates  that  we  are  looking  to  the  Legis- 
lature to  work  this  out  in  detail,  the  main  object  being,  the  relief 
from  the  present  condition,  and  a  court  to  whom  we  may  submit 
our  appeals  that  we  may  have  a  little  longer  than  an  hour  and  a 
half  for  their  determination. 

Mb.  Cbosby:  I  would  be  in  favor  of  this  paragraph  with  the 
amendment  offered  or  made,  if  the  relief  could  be  granted  in  this 
way.  We  have  granted  relief  two  or  three  times,  starting  with 
three  judges  at  one  thousand  a  year;  then  some  more  judges  at 
four  thousand,  and  then  some  more  judges  at  six  thousand,  and 
now  give  them  as  many  helpers  as  they  want  to  divide  the 
thirty-six  thousand  dollars  equally  between  them. 

The  President:  The  motion  is  upon  Judge  DeOraff's  amend- 
ment. 

Upon  a  vote  duly  taken,  the  amendment  was  carried. 

The  Pbesident:  The  question  now  reverts  upon  the  recom- 
mendation as  amended  by  the  motion  of  Judge  DeOraff. 

Upon  a  vote  duly  taken,  the  recommendation  as  amended  was 
carried. 

The  President:  The  President  of  this  Association  has  been 
convinced  for  a  number  of  years  that  nothing  else  so  tends  to  mol- 
lify and  soften  the  differences  between  families,  peoples,  and 
nations  as  intercourse  one  with  another;  the  meeting  in  daily 
association,  the  conversation  and  discussion  that  come  by  reason 
of  such  association.  Last  night,  at  the  close  of  our  banquet,  I 
was  more  than  ever  convinced  that  it  is  a  good  thing  for  nations 
to  mingle  together.  Our  distinguished  ex-President,  Senator 
J.  L.  Carney,  last  winter  made  a  journey  down  to  the  West 
Indies.  While  there  he  met  the  gentleman  whom  I  shall  a  mo- 
ment later  introduce  to  you.  As  a  result  of  that  international 
association,  your  President  received  a  letter  from  Senator  Car- 
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ney,  suggestmg  that  the  distinguished  Justice  from  the  Province 
of  Ontario  be  invited  to  deliver  the  Annual  Address.  Last  night 
he  responded  to  a  toast  at  the  suggestion  of  your  President,  and 
I  am  sure,  when  we  separated  that  Mr.  Justice  Biddell  was  the 
friend  of  every  member  present,  and  that  he  felt  that  he  was 
indeed  the  friend  of  every  one  there  last  night.  He  is  here 
to-day  to  deliver  the  Annual  Address,  and  I  am  sure  you  vail  be 
pleased  to  give  him  your  careful,  earnest,  and  thoughtful  atten- 
tion; and  I  think  we  shall  greatly  profit  by  his  discussion,  and 
that  he  will  go  home  feeling  that  he  has  largely  increased  his 
circle  of  acquaintances  and  that  he  has  been  fully  rewarded  for 
the  long  journey  he  has  made. 

I  have  the  pleasure  of  introducing  to  you  Mr.  Justice  Riddell, 
of  the  King's  Bench,  Toronto,  Ontario. 

Mb.  Justice  BmnELL:  Mr,  Chairman,  Ladies  and  Oentlemen: 
I  wish  to  say  in  beginning,  that  I  thank  my  friend,  Mr.  Carney, 
and  you,  Mr.  President,  for  the  opportunity  which  I  have  had  of 
meeting  so  many  new  friends  in  this  State  of  Iowa.  You  have 
said  that  I  have  come  a  long  way  to  see  you.  But  you  are  not  far 
from  Toronto.  It  is  not  at  all  uncommon  for  me  to  go  eleven 
hundred  miles  to  hold  court.  If  I  want  to  go  to  an  assize  town, 
Kenora  to  the  west  of  you,  to  open  court  there  on  Monday  after- 
noon, I  must  leave  Toronto  Saturday  afternoon.  To  speak  to 
yon  on  Thursday  evening,  I  can  leave  Toronto  on  Wednesday 
afternoon.  It  is- only  twenty-three  hours  to  Cedar  Rapids: 
thirty-six  to  Kenora. 

I  did,  indeed,  last  night,  feel  that  I  was  amongst  friends,  be- 
caoBe  we  are  in  reality,  at  the  bottom,  essentially  and  funda- 
mentally one  people.  Notwithstanding  that,  I  did  not  feel  en- 
tirely at  home  at  the  banquet — there  was  one  thing  that  made  me 
feel  a  little  queer ;  and  that  was,  that  I  was  the  only  speaker  who 
did  not  have  a  manuscript.  Now,  I  want  you  to  understand,  I 
have  got  just  as  good  a  manuscript  to-day  as  anybody,  and  I 
can  dictate  a  manuscript  with  any  white  man  on  the  face  of  the 
earth.  I  do  not  like  them.  It  is  a  wholesome  thing  to  look  into 
wholesome  faces.  The  only  reason  I  dislike  standing  here  is 
that  I  cannot  see  your  faces,  and  at  the  same  time  the  expansive 
and  persuasive  face  of  my  friend,  the  President. 
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I  have  reduced  to  black  and  white  what  I  have  to  say  to  yoa. 
I  have  not,  indeed,  that  standing  excuse,  ^'unaccustomed  as  I  am 
to  speaking",  because  for  several  years  I  have  been  addressing 
all  sorts  and  conditions  of  men,  some  sorts  and  conditions  of 
women,  and  occasionally  children;  and  indeed,  most  of  my  ad- 
dresses have  been  off  hand  talks.  Recently  they  have  been 
chiefly  to  twelve  men  who  have  got  into  a  box  and  cannot  get 
out  till  I  let  them.  Neither  can  I  say  honestly  that  I  do  not 
know  at  least  something  about  what  I  have  to  say  to  you.  The 
difficulty  is,  on  a  subject  of  that  kind  one  always  wants  to  talk 
too  much ;  and  if  you  want  to  reduce  what  you  have  to  say  to  a 
small  compass,  the  only  way  to  do  is  to  put  it  in  black  and  white. 
I  may  be  to  a  certain  extent  influenced  by  a  consideration  which 
suggests  a  story  I  heard  in  your  neighboring  State,  Missouri, 
about  a  circuit  judge  who  missed  his  renomination.  His  father- 
in-law  had  a  bank,  and  he  became  cashier  of  the  bank.  One  day, 
it  is  said,  a  gentleman  came  in  with  a  check.  The  cashier  said  he 
had  better  endorse  it.  After  he  had  done  so  the  cashier  asked 
him  whether  that  was  his  name.  "Of  course,"  he  said,  **that  is 
my  name;  don't  you  know  met"  The  cashier  replied:  "Your 
face  looks  a  little  familiar  to  me  but  I  can't  exactly  place  you." 
The  gentleman  replied:  "Surely  you  know  me  perfectly  well; 
I  am  the  very  man  that  nominated  you  the  time  you  ran  and  got 
elected."  The  cashier  said:  "WeU,  your  face  does  look  a  little 
familiar;  of  course  I  knew  your  name  first  rate;  but  I  think  you 
had  better  be  identified."  The  gentleman  replied:  "Blame  it. 
Judge,  I  have  seen  you  hang  men  on  less  evidence  than  that" 
■"That  is  all  right,  but  when  you  are  going  to  pay  out  money, 
you  have  got  to  be  careful. ' '  It  may  be,  when  I  come  to  speak  to 
American  lawyers  on  the  American  Constitution,  I  have  got  to  be 
careful ;  and  that  may  also  be  a  reason  for  what  I  shall  have  to 
say  to  you  being  reduced  to  black  and  white. 

THE  CONSTITUTION  OP  THE  UNITED  STATES  AND  CANADA 

The  other  day,  in  a  train  leaving  Toronto  I  overheard  an 
•earnest  voice  saying  "But  that  can't  be  constitutional — the 
Supreme  Court  will  upset  that."  I  at  once  said  to  myself, 
''^That  is  an  American  speaking" — ^for  in  my  association  with 
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citizens  of  this  favoured  land,  I  have  found  that  a  great  part  of 
their  time  and  the  time  of  their  courts  is  taken  up  in  the  dis- 
cussion of  the  constitutionality  or  unconstitutionality  of  enact- 
ments  of  their  legislative  bodies. 

In  Canada,  on  the  other  hand,  we  very  seldom  find  it  necessary 
to  mention  the  Constitution  at  all.  It  is  a  somewhat  curious 
circumstance  that  two  neighbouring  peoples  of  the  same  origin, 
the  same  tongue  and  religion,  kindred  aspirations  and  identical 
views  of  justice  and  right  should  differ  so  much  in  their  concep- 
tion of  a  constitution;  it  is  I  think  unparalleled  in  history.  In 
the  ultimate  analysis  the  difference  arises  from  the  fact  that  the 
fathers  of  this  Union  of  States  knew  how  to  write;  and  tbAt 
having  the  power,  they  had  that  desire  to  reduce  their  views  to  a 
written  form  which  characterizes  the  philosopher. 

In  the  mother  country,  the  philosophic  students  of  the  prob- 
lems of  politics  gave  written  expression  from  time  to  time  to  their 
views  also— but  these  students  differed  from  those  philosophers 
in  that  they  had  no  power  to  cause  their  writing  to  be  adopted 
as  a  binding  document.  No  more  profound  studies  have  ever 
been  made  in  the  theory  of  government  and  concerning  the  bal- 
ance of  function  of  its  various  departments  than  those  of  English- 
men— ^but  Englishmen  could  give  them  only  as  speculations,  tiiey 
had  not  the  power  to  have  their  theories  adopted  by  the  Nation 
at  large. 

The  fathers  of  this  Nation,  when  they  had  drawn  from  English 
and  other  sources  what  they  conceived  to  be  the  true  principles 
upon  which  government  should  be  carried  on,  went  further  and 
formulated  their  theories  in  a  document  framed  with  much  skill : 
and  they  had  the  fortune  to  have  that  document  declared  binding 
upon  not  only  the  Nation  as  it  then  existed,  but  also  upon  the 
Nation — speaking  generally — as  it  was  to  be  to  the  end  of  time. 
And  this  is  why  the  words  '^ constitution"  and  '' constitutional '^ 
have  such  different  connotations  in  the  two  countries. 

In  the  United  States  the  Constitution  is  a  written  document 
containing  so  many  letters  and  words — ^and  anything  which  is  in 
accord  with  that  document  is  constitutional.  In  England  the 
Conatitution  is  the  aggregate  of  the  more  or  less  vague  and  un- 
certain principles  upon  which  the  affairs  of  state  have  been,  and 


Digitized  by  VjOOQIC 


158  EIGHTEENTH  ANNUAL  MEETING 

therefore  ahoold  be,  adminiBtered.  For  example,  in  theory  the 
Sovereign  has  the  right  to  refuse  to  assent  to  a  bill  which  has 
passed  both  Houses  of  Parliament.  No  Sovereign  since  Qneen 
Anne  has  ventured  to  do  this — and  the  theoretical  right  is  dead 
as  Queen  Anne  herself.  No  Sovereign  would  now  dream  of 
setting  up  his  will  against  that  of  his  Parliament — to  do  so 
would  be  unconstitutional.  But  there  are  many  parts  of  the 
Constitution  by  no  means  so  well-settled.  If  five  years  ago  a 
statesman  or  lawyer  had  been  asked  whether  the  House  of  Lords 
could  reject  a  budget  passed  by  the  Commons,  he  would  have 
answered — ^^'The  House  of  Lords  no  doubt  can,  but  it  will  not." 
It  was  tiiought  by  many,  if  not  all,  that  such  an  exercise  of 
power  by  the  House  of  Lords  would  be  as  unconstitutional  as 
the  refusal  of  the  Sovereign  to  assent  to  a  bilL  And  yet  we  know 
that  the  House  of  Lords  did  recently  assert  just  such  a  power — 
and  we  have  not  yet  heard  the  last  of  the  results.  Apparently 
the  last  fight  of  entrenched  privilege  in  Britain  against  the  in- 
sistent demands  of  democratic  freemen  has  just  been  fought. 
In  the  old  land  when  the  question  arises,  ''Is  this  proposal  con- 
stitutional f"  the  answer  cannot  be  given  by  reference  to  a  docu- 
ment and  if  necessary  to  a  court  to  determine  the  meaning  of 
the  document — ^but  it  is  the  electorate  who  are  asked  for  the 
answer. 

''Litters  scripts  manet":  the  American  may  say,  "I  stand 
upon  the  letter  of  the  Constitution :  let  the  heathen  rage  and  the 
people  imagine  a  vain  thing." 

And  does  all  this  not  show  that  the  fathers  of  the  Union  had 
not  confidence  in  the  wisdom  and  justice  of  the  people — the  elec- 
torate t  They  were  not  content  to  leave  to  the  existing  or  to 
future  generations  the  power  to  act  contrary  to  what  they — ^these 
fathers — ^thought  just  and  right.  If  it  was  not  ''No  doubt  but 
ye  are  the  people  and  wisdom  shall  die  with  you",  was  it  not 
perilously  near  to  it?  The  result  is  that  the  people  of  the  United 
States  of  America  are  governed,  in  part  indeed,  by  the  Legis- 
latures elected  by  themselves,  but  in  no  small  measure  by  the 
hand  and  voice  of  the  dead. 

And  this  is  the  essence  of  what  is  so  often  made  a  boast,  name- 
ly, that  its  government  is  a  government  of  law  and  not  of  men. 
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Wherever  there  is  a  written  Constitution  limiting  the  powers  of 
legislative  and  executive  bodies,  there  must  of  necessity  be  a 
judicial  body  to  interpret  the  meaning  of  the  Constitution — 
there  must  of  necessity  be  a  tribunal  to  determine  the  meaning 
of  the  document  in  case  of  dispute — ^that  tribunal  could  not  well 
be  the  Legislature  or  the  Executive  itself,  but  it  must  be  a  sep- 
arate tribunal  and  could  only  be  a  court.  The  absence  of  such 
a  tribunal  means  anarchy — ^the  decision  as  to  the  limits  of  its 
own  power  under  a  written  Constitution  by  Legislature  or  Exec- 
utive means  tyranny,  neither  of  which  the  Anglo-Saxon  can  bear. 

In  our  exemplar  Britain,  the  Parliament  is  absolutely  free. 
''The  power  of  Parliament  is  so  transcendent  and  absolute  that  it 
cannot  be  confined,  either  for  causes  or  persons,  within  any 
bounds.  It  has  sovereign  and  uncontrollable  authority  in  the 
making,  confirming,  enlarging,  restricting,  abrogating,  repealing, 
reviving  and  expounding  of  laws  concerning  matters  of  all  pos- 
sible denominations."  This  statement  of  Blackstone  (Book  1,  at 
page  160)  was  cited  with  approval  in  a  decision  of  my  own  which 
was  afSrmed  by  the  Judicial  Committee  of  the  Privy  Council, 
the  ultimate  appellate  tribunal  in  the  Empire:  Florence,  &c., 
V.  Cobalt  (1908),  18  0.  L.  R.  275,  at  p.  279. 

''It  is  a  fundamental  principle  with  English  lawyers  that 
Parliament  can  do  everything  but  make  a  woman  a  man  and  a 
man  a  woman",  says  DeLolme.  "An  Act  of  Parliament  can  do 
no  wrong,  though  it  may  do  several  things  that  look  pretty  odd", 
says  Sir  John  Holt,  C.  J.,  in  City  of  London  v.  Wood  (1700), 
12  Mod.  669,  at  pp.  687,  688.  Sir  Edward  Coke  who  advanced 
the  proposition  in  Bonham's  case,  8  Co.  118  (a),  that  "The 
common  law  will  control  Acts  of  Parliament,  and  sometimes  ad- 
judge them  to  be  utterly  void"  was  properly  rebuked  by  Lord 
Ellesmere,  Note  in  Thomas  &  Fraser's  edit,  of  Coke's  Rep.,  Vol. 
4,  pp.  376,  377  (see,  too,  what  Coke  says  as  to  the  Acts  of  Parlia- 
ment against  natural  equity  in  Co.  Litt,  sec.  212).  "This  dictum 
once  had  a  real  meaning  but  it  never  received  systematic  ju- 
dicial sanction  and  is  now  obsolete.  ...  A  modem  judge 
would  never  listen  to  a  barrister  who  argued  that  an  Act  of 
Parliament  was  invalid  because  it  was  immoral  or  because  it 
went  beyond  the  limits  of  parliamentary  authority."    Dicey 's 
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Law  of  the  Constitution,  7th  Ed.,  p.  59,  note  (1),  pp.  60,  61. 
''The  words  of  the  Legislature  are  the  text  of  the  law  and  must 
be  obeyed",  per  Hamilton,  J.  (1911),  1  K.  B.  at  p.  1101. 

Nor  is  there  any  definite  line  of  decisions  in  America  before 
the  Revolution  in  the  opposite  sense. 

No  doubt  the  Colonial  Courts  in  considering  the  Acts  of  Par> 
liament  of  the  mother  country  strove  to  make  what  they  con- 
sidered to  be  right  and  justice  override  certain  of  the  statutory 
provisions.  But  it  cannot,  I  think,  be  said  that  any  court  in  the 
English  Colonies  went  so  far  as  to  say  that  there  was  a  limit  set 
to  the  power  of  the  home  Parliament  by  any  natural  or  inherent 
right. 

The  South  Carolina  case  of  Bowman  v.  Middleton  (1792), 
1  Bay  252,  did,  indeed,  decide  that  an  act  of  the  Assembly 
passed  in  1712,  which  purported  to  transfer  the  fee  in  certain 
land  from  the  heir-at-law  to  another,  was  null  and  void  ''as  it 
was  against  common  right  as  weU  as  against  Magna  Charta  to 
take  away  the  freehold  of  one  man  and  vest  it  in  another."  But 
this  decision  by  no  means  impugned  the  power  of  the  home 
Parliament  to  do  what  the  Colonial  Assembly  had  tried  to  do; 
and  is  simply  in  substance  a  decision  that  the  Colonial  Assembly 
had  not  the  power  to  repeal  Magna  Charta. 

No  other  case  went  so  far  as  to  declare  any  statutes  invalid  as 
against  natural  right — although,  indeed,  there  are  many  obiier 
dicta  which  indicate  that  certain  very  learned  judges  held  the 
opinion  attributed  to  Coke.  In  the  case  of  Winthrop  v.  Lech- 
mere,  in  1727-8  mentioned  in  Thayer,  pp.  34  sqq.,  their  Lord- 
ships of  the  Privy  Council  advised  His  Majesty  to  declare  an 
act  of  the  Assembly  of  the  Colony  of  Connecticut  in  respect  of 
land  of  intestates  null  and  void  as  against  the  common  law  of 
England,  but  that  was  to  be  an  exercise  of  royal  prerogative. 

The  act  (30-31,  Vic.  c.  3)  which  constituted  the  Dominion  of 
Canada  has  in  the  preamble  the  following: — ^'* Whereas  the 
Provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick  have 
expressed  their  desire  to  be  federally  united  into  one  Dominion 
under  the  Crown  of  the  United  Kingdoms  of  Great  Britain  and 
Ireland,  witii  a  constitution  similar  in  principle  to  that  of  the 
United  Kingdom".    This  preamble  correctly  sets  out  the  desire 
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of  the  British  North  American  Provinces  and  correctly  indicates 
the  reanlt  of  the  British  North  America  Act.  Our  Constitution 
is  similar  in  principle  to  that  of  the  United  Kingdom. 

It  is  true  that  there  are  modifications — as  there  must  needs  be 
where  more  than  one  body  is  intended  to  legislate  with  absolute 
authority  within  the  same  territory.  The  Dominion  Parliament 
was  intended  to  have  unlimited  power  (in  respect  of  certain 
matters)  within  Canada  generally;  the  Provincial  Legislature 
unlimited  power  (in  respect  of  certain  other  matters)  within 
the  particular  Province.  The  determination  of  objects  of  legis- 
lation of  Dominion  and  Province  must,  of  course,  be  in  writing; 
the  division  appears  in  sections  91  and  92  of  the  British  North 
America  Act.  To  this  extent  there  is  a  written  Constitution  for 
the  Dominion  of  Canada  and  the  courts  have  been  called  upon 
to  interpret  the  British  North  America  Act  and  thereby  to  de- 
termine the  power  of  Dominion  or  Province  to  legislate  in  respect 
of  some  specific  matter. 

It  has  been  said  by  an  American  writer  that  in  Canada  the 
word  "unconstitutional"  has  a  meaning  corresponding  to  its  use 
in  the  United  States.  This  is  an  error.  We  use  the  word  in  the 
same  sense  and  with  the  same  connotation  as  in  the  Old  Land. 
Careful  speakers  and  writers  use  the  phrase  '* ultra  vires"  for 
''unconstitutional"  in  its  American  meaning;  ''intra  vires"  for 
"constitutional". 

But  while  the  Dominion  and  the  Province  have  a  restricted 
list  of  subjects  upon  which  they  may  legislate,  and  they  can  do 
nothing  outside  these  limits  so  set,  still  when  acting  within  these, 
limits  they  have  "plenary  powers  of  legislation  as  large  and  of 
the  same  nature  as  those  of  Parliament  itself."  So  said  the 
Judicial  Committee  in  Reg.  v.  Borah  (1878),  3  A.  C.  889,  at  p: 
904.  Within  the  limits  of  subjects  and  area  the  Legislatures  are 
supreme  and  have  "the  same  authority  as  the  Imperial  Parlia- 
ment." Hodge  V.  Beg.  (1883),  9  A.  C.  117,  132.  In  a  judgment 
in  Smith  v.  London  (1909),  20  0.  L.  R.  133,  at  p.  137,  I  put  it 
thus: — "The  powers  of  the  Legislature  of  the  Province  are  the 
same  in  intension  though  not  in  extension  as  those  of  the  Im- 
perial Parliament.    The  Legislature  is  limited  in  the  territory^ 
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in  which  it  may  legialate,  and  in  the  subjects:  the  Imperial 
Parliament  is  not — ^that  is  the  whole  difference." 

And,  where  the  particular  subject  of  legislation  is  not  men- 
tioned in  the  lists,  the  Dominion  has  the  power — the  residual 
legislative  power,  which  in  the  United  States  rests  in  the  States, 
is  in  Canada  in  the  Dominion. 

Before  speaking  of  special  acts  of  legislation,  I  might  be  al- 
lowed to  say  a  word  or  two  as  to  the  Executive. 

The  head  of  the  United  States  is  elected  from  time  to  time. 
His  powers  are  analogous  to  those  possessed  many  years  ago  by 
the  King.  He  selects  his  own  ministers,  and  they  are  his  min- 
isters subject  to  dismissal  at  his  will — it  is  his  policy  which  they 
must  carry  out  and  they  may  safely  defy  public  opinion  so  long 
as  they  have  his  approval  In  Canada  the  head  of  the  State  is 
the  Governor-General,  or  in  the  Province  the  Lieutenant-Gov- 
ernor, representing  the  King;  he  must,  however,  take  such  min- 
isters as  the  Parliaments  say — ^the  ministers  must  have  the  con- 
fidence of  Parliament  and  the  approval  of  the  Governor  is  as 
naught  compared  with  that  of  the  House.  The  King,  i.  e.,  the 
King's  representative,  must  carry  on  the  affairs  of  the  country 
through  ministers,  and  he  can  do  nothing  himself.  If  he  would 
dismiss  a  minister  he  must  find  some  other  minister  who  will 
take  the  responsibility  of  advising  this  dismissal  and  obtain  the 
support  of  the  House  in  such  advice — or  if  he  cannot  obtain  the 
support  of  the  House,  he  must  be  able  to  obtain  the  support  of 
a  new  House  upon  an  appeal  to  the  country.  We  do  not  have  the 
fixed  and  set  periods  for  the  election  of  our  legislators  which  are 
characteristic  of  the  United  States  system.  Whenever  it  is 
thought  advisable  by  the  government  of  the  day  to  take  the 
opinion  of  the  electorate,  the  Governor-Cteneral  or  Lieutenant- 
Oovemor,  as  the  case  may  be,  will  direct  an  election — or  if  he 
refuses  to  direct  an  election,  he  must  find  an  administration  who 
will  take  the  responsibility  of  advising  refusal — and  such  ad- 
ministration must  find  support  in  the  existing  House — or  upon 
an  election,  if  that  administration  goes  to  the  country.  It  is  true 
that  the  life  of  a  Parliament  is  in  Canada  limited  to  five  or  (in 
the  Province)  four  years — ^but  that  is  by  a  statute  of  Parliament 
itself,  and  the  same  Parliament  may  extend  or  shorten  the 
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period.  It  is  seldom  that  any  Parliament  lives  ont  its  statutory 
life — generally  a  favourable  opportunity  offers  to  take  the  opin- 
ion of  the  electorate  on  some  more  or  less  important  question. 
No  one  can  tell  a  month  in  advance  when  an  election  will  take 
place.  Then  the  ministers,  who  are  rigidly  excluded  from  the 
Legislatures  in  your  system,  not  only  may,  but  they  must,  have 
a  seat  in  the  Legislature  in  ours. 

There  is  a  marked  difference  in  the  relative  importance  of  the 
two  houses  of  Parliament  in  Canada  and  the  two  houses  in  the 
Provincial  Legislatures  (where  such  exist)  on  the  one  hand, 
and  the  two  branches  of  Congress  or  State  Legislatures  on  the 
other.  This  may  be  in  part  due  to  the  fact  that  members  of  the 
Senate  in  the  United  States  are  elected  for  a  limited  term,  while 
in  Canada  Senators  are  nominated  by  the  Gh)vemor-General, 
i.  e.,  by  the  administration  for  the  time  being  in  power  at  Ot- 
tawa, and  Legislative  Councillors  who,  in  the  two  Provinces 
which  have  second  chambers,  correspond  in  the  provincial  field 
to  Senators  in  the  Dominion,  are  nominated  by  the  Lieutenant- 
Governor,  i.  e.,  by  the  local  administration  (we  have  only  two 
Provinces  which  have  a  second  chamber  in  their  Legislatures  and 
have  found  the  monocameral  system  to  work  weU). 

It  is  the  House  of  Commons,  the  Legislative  Assembly,  which 
counts  in  Canada — ^the  Senate,  the  Legislative  Council,  is  but  the 
fifth  wheel  to  the  coach.  The  case  is  rare  in  which  the  second 
chamber  ventures  to  defeat  a  bill  passed  by  the  popular  and 
elected  House,  this  happening  only  shortly  after  the  advent  to 
power  of  a  new  administration  of  a  different  party  from  its 
predecessor. 

If  the  Senate  of  the  United  States  were  to  omit  to  defeat  an 
administration  measure  now  and  then,  ''chaos  (or  is  it  cosmos f) 
were  come  again".  In  the  case  of  a  clash  between  the  houses  in 
Canada  the  Senate  must  necessarily  give  way  in  the  long  run  to 
the  popular  House — not  so  in  the  United  States  where  Senate 
and  House  alike  are  elected. 

Perhaps  the  most  striking  difference  in  the  two  i^stems  arises 
from  the  fact  that  your  President  is  elected  for  a  fixed  term,  as 
are  your  legislators.  A  President  may  be  universally  disliked 
and  distrusted,  but  short  of  impeachment  there  is  no  way  of  re- 


Digitized  by  CjOOQIC 


164  EIGHTEENTH  ANNUAL  MEETING 

moving  him — ^with  ns  if  the  Prime  Minister  (who  and  not  the 
Oovemor-Gteneral  corresponds  in  fact,  if  not  in  theory,  to 
your  President)  loses  the  confidence  of  the  House  of  Commons 
he  must  resign.  He  may,  indeed,  if  a  new  election  be  granted 
him,  succeed  in  obtaining  at  such  election  a  majority  in  the 
House  of  Commons:  if  so  he  is  saved — ^but  he  must  have  the 
House  at  his  back  or  step  out  and  make  room  for  another.  So 
in  the  Provinces  in  like  manner. 

I  shall  now  give  a  few  examples  to  shew  how  in  practice  the 
written  Constitutions  in  the  United  States  have  hampered  the 
free  action  of  legislation,  with  iUustrations  from  our  legislation. 

The  Federal  Constitution  provides  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts — this  provision  has  had 
far-reaching  effects.  A  charter  granted  for  a  college,  e.  g.,  is 
considered  a  contract.  For  example,  in  1769  the  King,  George 
III,  granted  to  the  Trustees  of  Dartmouth  CoUege  in  New 
Hampshire  a  charter  of  incorporation  as  a  private  charitable 
institution.  After  the  Revolution — ^in  1816 — ^the  Legislature  of 
the  State  of  New  Hampshire  passed  an  act  taking  away  from  the 
trustees  the  government  of  this  college  and  vesting  it  in  the 
executive  of  the  State — ^in  other  words  changing  the  college  from 
a  private  to  a  Staite  ini^tution.  The  act  while  continuing  the 
trustees  as  a  corporation  as  Trustees  of  Dartmouth  University, 
purported  to  form  a  new  body  called  a  Board  of  Overseers,  of 
whom  the  President  of  the  Senate  and  the  Speaker  of  the  House 
of  Representatives  of  New  Hampshire,  the  Governor  and  Lieuten- 
ant-Governor of  Vermont,  were  ex-ofScio  members — and  to  this 
Board  of  Overseers  was  given  the  power  of  confirming  or  vetoing 
the  acts  of  the  trustees  relating  to  the  appointment  and  removal 
of  president,  professors,  and  permanent  officers,  the  determina- 
tion of  their  salaries,  the  establishment  of  professorships,  the 
erection  of  new  buildings,  etc.  The  Legislature  later  on  in  the 
same  year  passed  another  act  making  it  an  offence  for  any  one 
to  act  as  president,  professor,  etc.,  except  in  conformity  with  the 
act  just  named.  One  Woodward  had  been  Secretary-Treasurer 
of  the  corporation  before  the  passing  of  the  acts,  but  he  appar- 
ently took  sides  with  the  Legislature  (since  he  was  removed  by 
the  Trustees  of  Dartmouth  CoUege  before  the  last  act)  and  he 
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was  re-appointed  by  the  Trustees  of  Dartmouth  University  organ- 
ized under  the  new  acts.  The  old  board  brought  an  action 
against  him  for  taking  possession  of  the  books  of  their  records. 
It  will  be  seen  that  the  simple  question  was:  Had  the  new  cor- 
poration of  Trustees  of  Dartmouth  University  any  power  f  And 
that  depended  upon  whether  the  acts  of  the  legislature  were 
valid.  The  Supreme  Court  of  New  Hampshire  decided  that  the 
Legislature  had  not  exceeded  its  authority,  and  so  dismissed  the 
action:  and  an  appeal  was  taken  to  the  Supreme  Court  of  the 
United  States.  The  case  for  the  old  board  was  argued  by  the 
celebrated  Daniel  Webster  and  the  Supreme  Court  decided  that 
the  charter  was  a  contract.  The  Chief  Justice,  the  well-known 
John  Marshall,  says  ''It  can  require  no  argument  to  prove  that 
the  circumstances  of  this  case  constitute  a  contract."  Then  the 
court  proceeded  to  hold  that  this  charter  was  a  contract  of  the 
kind  protected  by  the  Constitution,  and  that  the  Legislature  had 
no  right  to  change  it  in  any  way. 

In  Upper  Canada  a  Royal  Charter  was  obtained  from  George 
IV  in  1827  for  the  University  of  King's  College  at  or  near  the 
town  of  York  (now  Toronto).  It  contained  provisions  that  the 
Governor  should  be  Chancellor,  the  Anglican  Bishop  of  Quebec 
should  be  the  Visitor  and  that  the  Archdeacon  of  York  should 
be  President  by  virtue  of  their  offices,  that  all  members  of  the 
Council  should  be  members  of  the  Church  of  England  and  Ire- 
land, and  that  students  in  divinity  must  also  take  the  same 
oaths  as  were  required  at  Oxford.  The  Legislature  of  Upper 
Canada  in  1837  took  away  the  visitorship  from  the  Bishop,  the 
presidency  from  the  Archdeacon  and  abolished  all  religious  tests 
whatsoever. 

That,  however,  was  nothing  to  what  was  done  twelve  years 
later — ^in  1849  much  of  the  charter  was  repealed  and  amended, 
the  whole  constitution  was  changed,  the  name  became  ''The 
University  of  Toronto",  the  Chancellor  elective,  and  he  was  not 
to  be  an  ecclesiastic,  a  minister  of  any  faith.  The  President  was 
to  be  appointed  by  the  Provincial  Administration,  the  faculty 
of  divinity  was  abolished,  a  Senate  formed,  and  the  property  of 
the  University  vested  in  a  new  board.  No  doubt  King's 
College  was  a  small  college  and  had  those  who  loved  her,  but  no 
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dramatic  eloquence  even  of  a  Daniel  Webster  would  have  in- 
duced a  Canadian  court  to  hold  that  the  Legislature  had  ex- 
ceeded its  powers  in  such  legislation.  And  many  such  instances 
are  to  be  found,  for  example  in  New  Brunswick — **the  Univer- 
sity of  New  Brunswick" — in  Nova  Scotia,  and  elsewhere.  So  in 
the  Dominion,  but  the  present  year,  the  relation  of  the  Queen's 
University  to  the  Presbyterian  Church  has  been  radicaUy 
changed. 

In  the  provision  that  no  State  may  pass  a  law  impairing  the 
obligation  of  contracts,  ''contracts"  is  considered  a  very  ex- 
tensive and  comprehensive  term.  When  the  State  of  Qeorgia 
had  granted  certain  land,  this  grant  was  called  a  ''contract" 
by  the  Supreme  Court  (Fletcher  v.  Peck,  6  Cranch  87, 136)  and 
an  act  of  the  State  Legislature  annulling  the  grant  upon  the  ex- 
pressed ground  of  fraud  was  held  to  be  unconstitutional.  In 
Canada  no  one  doubts  that  the  decision  would  have  been  the 
other  way.  In  1897  and  1899  certain  water  rights  were  given  on 
and  near  the  Eaministiquia  River  to  one  J.,  these  were  in  1902 
taken  away  from  him  and  restored  in  1904 — all  by  the  Province 
of  Ontario. 

After  a  State  has  agreed  to  grant  lands  to  a  company  upon 
conditions,  and  the  grantee  has  fulfilled  the  conditions  of  the 
grant  and  so  earned  the  lands,  it  is  not  competent  to  pass  further 
legislation  that  the  lands  shall  not  be  conveyed  to  the  company 
except  upon  a  further  condition :  De  Groflf  v.  St.  Paul  &c  R.  R. 
Co.,  23  Minn.  144.  In  Ontario,  a  certain  company  claimed  to  have 
fulfilled  all  the  conditions  necessary  under  the  statute  to  entitle  it 
to  the  grant  of  certain  mineral  rights.  The  Oovemment  disputed 
the  right  of  the  company :  and  made  a  sale  of  these  rights  to  an- 
other company.  An  action  was  brought,  but  pending  the  action 
legislation  was  passed  declaring  the  latter  company  entitled.  The 
action  came  on  for  trial  before  myself  and  I  declined  to  pass 
upon  the  question  whether  the  requirements  of  the  statute  had 
been  fulfilled  by  the  original  company,  as  I  considered  this  quite 
immaterial.  I  held  that  even  supposing  the  first-named  company 
owned  the  land,  the  Legislature  had  the  power  to  take  it  away 
and  give  it  to  another.  This  view  of  the  law  was  approved  by 
the  Court  of  Appeal,  and  the  Judicial  Committee  of  the  Privy 
Council.    The  following  language  was  used : 
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"If  it  be  that  the  plaintiffs  acquired  any  rights  .  .  .  the 
Legislature  had  the  power  to  take  them  away.  The  prohibition 
'Thou  shalt  not  steal'  has  no  legal  force  upon  the  sovereign 
body'*:  Florence  v.  Cobalt  (1908),  18  0.  L.  R.  275.  This  de- 
cision made  some  commotion:  and  it  was  attacked  by  some  who 
should  have  known  better.  They  based  their  attack  chiefly  on 
the  provisions  of  Magna  Charta — ^not  knowing  or  not  appre- 
ciating that  a  British  Legislature  has  the  power  to  repeal  even 
Magna  Charta  so  far  as  it  affects  the  territory  subject  to  such 
Legislature — and,  indeed,  most  of  Magna  Charta  is  repealed  in 
Ontario :  Smith  v.  London  (1909),  20  0.  L.  R.  at  pp.  140,  141. 

An  agreement  by  a  State  Legislature  to  bind  its  own  hands 
by  a  grant  so  as  to  preclude  it  from  exercising  its  sovereignty 
in  that  regard  in  the  future  has  been  held  by  the  Supreme  Court 
to  be  valid  in  certain  cases  of  taxation  and  exclusive  privileges. 
Whether  the  police  power  can  be  thus  alienated  is  a  different  and 
a  difficult  question.  But  in  Canada,  ''the  Legislature  has  no  pow- 
er to  control  by  anticipation  the  actions  of  any  future  Legislature 
or  of  itself '':  Smith  v.  London  (1909),  20  0.  L.  R.  at  p.  142. 

I  have  already  indicated  the  powers  of  a  Canadian  Legislature 
in  respect  of  private  property.  It  may  be  said  broadly  that  a 
Provincial  Parliament  has  the  power  to  say  that  Blackacre,  now 
the  property  of  A,  shall  hereafter  be  the  property  of  B — and  so 
it  will  be — ^and  that  without  the  necessity  of  making  compensa- 
tion. The  whole  learning  as  to  eminent  domain  is  of  no  interest 
in  Canada.  The  Legislature  may,  indeed,  direct  compensation 
to  be  paid ;  but  that  is  in  no  sense  necessary. 

In  many  jurisdictions,  e.  g..  New  York,  Michigan,  Alabama,  it 
has  been  considered  that  the  State  cannot  authorize  owners  of 
mill-privileges  to  expropriate  the  land  above  to  increase  the 
head.  In  Ontario,  we  have  long  had  such  legislation,  and  no  one 
has  doubted  its  validity.  Compensation  is,  indeed,  directed  to  be 
paid:  but  that  is  not  at  all  necessary  for  the  validity  of  the 
statute. 

A  statute  of  New  York  authorized  any  person  to  take  into  his 
custody  any  animal  trespassing  upon  his  lands  and  give  notice 
to  the  justice  or  a  commissioner  of  highways  of  the  town,  who 
should  proceed  to  sell  the  animal  after  posting  notices.    This  was 
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held  inyalid  in  Rockwell  v.  Neamy,  35  N.  T.  307.  In  Ontario 
by  B.  S.  O.  c.  272,  anyone  may  distrain  a  trespassing  animal  on 
his  land.  If  this  animal  be  a  horse,  cow,  pig,  etc.,  he  may  either 
take  it  to  the  public  pound  or  retain  it,  giving  notice  to  the  clerk 
of  the  municipality.  After  certain  notices  the  animal  may  be 
sold  if  not  redeemed  or  replevined. 

The  State  Legislature  cannot  authorize  the  compulsory  ex> 
tinguishment  of  ground  rents  on  payment  of  a  sum  in  gross: 
Palairet's  Appeal,  67  Pa.  St.  479.  But  in  Prince  Edward  Island, 
lands  which  had  been  in  the  possession  and  ownership  of  '^Pro- 
prieftors"  and  their  predecessors  in  title  for  many  years  were 
taken  from  them  by  the  Act  of  1874  upon  payment  into  the 
Treasury  by  the  Government  of  a  lump  sum,  determined  by 
commissioners.  This,  indeed,  is  not  unlike  '^eminent  domain", 
since  the  act  is  passed  for  ''the  contentment  and  happiness  of 
the  people",  and  there  was  ''no  reasonable  hope  of"  the  Pro- 
prietors "voluntarily  selling  their  Township  lands  to  the  Gov- 
ernment at  moderate  prices." 

In  Quebec  from  the  first,  the  land  was  held  in  seigniority,  the 
seignior  (generally  a  noble)  had  under  him  the  censitaires  or 
tenants,  "habitants"  they  called  themselves:  the  habitant  as 
"censitaire"  (tenant — the  words  are  not  quite  synonymous)  was 
under  many  feudal  obligations,  familiar  to  readers  of  Black- 
stone — ^f  or  example,  he  was  bound  to  take  his  grain  to  be  ground 
at  the  seignior's  mill,  and  to  pay  for  such  grinding.  If  he  went 
to  another  mill,  that  did  not  relieve  him  from  paying  his  seignior 
all  the  same.  And  his  punishment  might  be  even  more  severe, 
for  in  one  recorded  judgment,  a  habitant  who  took  grain  to 
another  mill  than  his  seignior's  was  decreed  to  forfeit  to  the 
seignior  not  only  the  grain  but  also  the  vehicle  in  which  it  was 
carried.  If  a  habitant,  being  the  feudal  inferior,  desired  to  dis- 
pose of  the  land  which  he  held,  he  was  obliged  to  pay  a  sub- 
stantial part  of  the  purchase  money  to  the  seignior ;  and  worse, 
the  seignior  might  himself  take  the  land  within  forty  days  of  the 
sale.  He  was  liable  to  the  corvee  or  forced  labor,  for  his  seign- 
ior, as  in  France ;  he  must  give  the  seignior  one  fish  out  of  every 
dozen  of  those  caught  in  seigniorial  waters;  wood  and  stone 
might  be  taken  from  his  land  by  the  seignior  to  build  or  repair 
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manor-house,  chureh  or  mill.  Some  few  seigniors  had  also  a 
seigniorial  oven  to  which  his  censitaires  were  bound  to  take  their 
bread  to  be  baked. 

In  1854  the  then  Province  of  Canada  directed  the  value  of  all 
these  rights  to  the  seignior  to  be  determined  by  commissioners 
appointed  by  the  Governor,  and  upon  their  report  being  filed, 
and  notice  thereof  published  in  the  Official  Gazette,  the  habitant 
was  relieved  of  all  duties,  etc.,  except  the  fixed  yearly  rent,  and 
thereafter  held  his  land  in  franc-aleu  roiurier — at  his  option  he 
might  pay  a  lump  sum  once  for  all. 

In  this  instance  all  the  feudal  duties  were  turned  into  a  money 
payment — ^yearly  indeed  unless  the  tenant  paid  a  lump  sum. 
No  one  doubts  that  when  the  Legislature  said  that  a  lump  sum 
might  be  paid  instead  of  the  rente  consHtuee,  it  was  perfectly 
valid  legislation. 

In  the  Imperial  Act  of  1869,  by  which  the  Irish  Church  was 
disestablished,  there  was  a  provision  taking  away  all  right  of 
advowson  or  power  of  appointment  to  a  church.  Such  right  be- 
comes effective  only  at  certain — or  rather  uncertain — intervals — 
but  the  Parliament  took  it  away  entirely  and  directed  the  former 
owner  if  he  applied  for  compensation  within  three  years  to  be 
paid  a  lump  sum  fixed  by  commissioners:  see  Frewen  v.  Frewen 
(1875),  L.  R.  10  Ch.  Ap.  610. 

In  the  United  States  it  is  said  the  Legislature  cannot  validate 
an  invalid  trust  or  will :  Hilliard  v.  Paul,  10  Pa.  81,  326,  or  give 
land  absolutely  to  one  who  under  the  will  received  it  under  a 
restraint  against  alienation:  Spink  v.  Brown,  61  Pa.  St.  327; 
Atter's  Appeal,  67  Pa.  St.  341.  In  Ontario  Mr.  Goodhue  left  a 
perfectly  valid  will,  the  residuary  estate  to  accumulate  during 
the  lifetime  of  his  widow,  and  directed  that  if  any  of  his  children 
died  during  the  lifetime  of  the  widow,  their  children  should  take 
their  parents'  share.  This  did  not  suit  the  children  of  the  de- 
cedent :  they  wanted  their  share  at  once  and  they  executed  a  deed 
whereby  each  of  them  was  to  have  his  share  at  once — ^in  other 
words  they  tried  to  take  away  the  possibility  which  the  will  cre- 
ated in  favour  of  grandchildren.  The  Legislature  in  1871  de- 
clared the  deed  valid — and  the  court  was  forced  to  uphold  the 
transaction:  Be  Goodhue  (1872),  19  Gr.  366.    The  court  did  not 
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doubt  the  power  of  the  Legislature  to  pass  statutes  wherein 
^'from  oversight  or  any  other  cause  provisions  should  be  inserted 
of  an  objectionable  character,  such  as  the  deprivation  of  innocent 
parties  of  actual  or  possible  interest  by  retroactive  legislation." 

Drainage  of  agricultural  lands  across  the  lands  of  others  is  a 
taking  of  private  property  for  private  use  and  in  violation  of 
the  Fourteenth  Amendment:  Re  Tuthill,  163  N.  Y.  133,  49  L.  R. 
A.  781.  We  have  a  whole  series  of  acts  allowing  this  very  thing, 
and  no  Fourteenth  Amendment  stands  in  the  way. 

Not  far  removed  from  the  right  of  property  comes  the  right 
to  bring  an  action.  It  is  said  that  Congress  has  no  power  to 
protect  parties  assuming  to  act  under  the  authority  of  the  central 
government  during  the  civil  war  by  depriving  persons  who  had 
been  illegally  arrested  of  all  redress  in  the  courts:  OrifSn  v. 
Wilcox,  21  Ind.  370;  Johnson  v.  Jury,  44  111.  142. 

The  Act  of  Congress  providing  **that  any  order  of  the  Presi- 
dent or  under  his  authority,  made  at  any  time  during  the  present 
rebellion,  shall  be  a  defence  in  all  courts  to  any  action  or  prose- 
cution pending,  or  to  commence  for  any  search,  seizure,  arrest,  or 
imprisonment,  made,  done  or  committed  ..."  was,  ac- 
cordingly, held  to  be  invalid. 

In  Canada  we  have  had  statutes  of  indemnity,  e.  g.,  in  1838, 
after  the  ''Rebellion"  an  act  was  passed  (1  Vic,  c.  12)  which  re- 
cited that  before  and  during  the  ''insurrection"  it  became  nec- 
essary for  Justices  of  the  Peace,  ofBcers  of  the  militia  and  others 
in  authority  in  the  Province,  and  also  for  loyal  subjects,  to  i^- 
prehend  persons  charged  or  suspected  of  joining  in  the  insur- 
rection. The  act  then  provided  that  all  proceedings  brought  for 
such  acts  shotdd  be  void,  and  the  persons  who  had  committed 
them  indemnified — all  such  proceedings  were  to  be  stayed,  and 
if  the  plaintiffs  went  on  they  should  be  liable  for  double  costs. 
No  one  had  the  slightest  idea  that  this  act  was  not  perfectly 
valid. 

So  in  Ireland,  a  similar  act  was  passed  after  the  Rebellion  of 
1798;  and  also  in  Cape  Colony  in  1836,  1847,  and  1853;  in 
Ceylon  in  1848 ;  in  St.  Vincent  in  1862  and  in  New  Zealand  in 
1865  and  1867.  And  in  Jamaica  after  the  Rebellion  of  1865,  the 
Legislature  passed  an  act  of  indemnity  which  had  the  effect  of 
preventing  the  prosecution  of  actions  against  Governor  Eyre. 
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It  is,  indeed,  said  that  the  people  of  a  State,  by  amendment  of 
their  Constitution,  may  validly  take  away  rights  of  action  and 
other  rights  not  thereby  imposing  a  punishment  or  impairing  the 
obligation  of  a  contract.  This  was  done  by  the  State  of  Missouri 
and  others;  all  rights  of  action  for  anything  done  during  the  war 
by  Federsil  or  State  troops  were  taken  away :  Dupman  v.  Shetel, 
41Mo.  184;8Wall.  645. 

Some  of  the  differences  between  the  two  countries  depend  upon 
a  principle  to  which  the  courts  in  the  United  States  pay  much  re- 
spect— ^the  principle  of  equal  rights.  One  judge  exclaims  '  ^  Can  it 
be  supposed  for  a  moment  that  if  the  Legislature  should  pass  a 
general  law  and  add  a  section  by  way  of  proviso  that  it  shotdd 
never  be  construed  to  have  any  operation  or  effect  upon  the  .  . 
.  .  rights,  etc.,  of  A.  L.  or  J.  G.,  such  a  provision  would  receive 
the  sanction  or  even  the  countenance  of  a  court  of  law!"  Lewis 
V.  Webb,  3  Mo.  326. 

The  Dominion  Act  of  1903,  3  Edw.  VII,  c.  21,  gives  juris- 
diction to  the  Exchequer  Court  of  Canada  to  order  the  sale  of 
any  railway  at  the  instance  of  the  Minister  of  Railways,  or  any 
creditor,  appoint  a  receiver,  etc.,  but  ''Sec.  8  of  this  Act  shaU 
not  apply  to  or  authorize  proceedings  against  the  C.  O.  Rail- 
way   .    .    ,     '' 

While  in  cases  of  succession  duties  an  arbitrary  statutory  ex- 
emption is  sustainable :  State  v.  Fumell,  39  L.  R.  A.  170,  if  such 
an  arbitrary  exemption  is  applied  only  to  estates  lower  in  value 
while  those  which  are  larger  have  no  exemption  at  all,  this  is  void 
and  invalidates  the  whole  statute:  State  v.  Ferris,  53  Ohio  St. 
34 :  30  L.  R.  A.  218 — ^but  this  seems  to  be  doubted  in  other  courts : 
Tennessee  and  Massachusetts,  26  L.  R.  A.  259 ;  28  L.  R.  A.  178. 
In  Ontario,  all  estates  under  ten  thousand  dollars  are  absolutely 
exempt — as  are  all  passing  to  certain  relatives  under  one  hundred 
thousand  dollars — and  the  larger  ones  have  no  exemption. 

A  statute  of  a  State  providing  for  service  upon  the  agent  of  a 
non-resident  doing  business  in  the  State  has  been  held  to  be  void : 
Cabanne  v.  Graf,  92  N.  W.  461.  In  Ontario,  every  non-provincial 
company  before  procuring  a  license  must  have  an  agent  within 
Ontario  .upon  whom  service  may  be  made :  and  every  person  who 
within  Ontario  transacts  or  carries  on  any  of  the  business  or  any 
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buflinefls  for  any  eorporatioQ  whose  chief  place  of  bunneaB  is 
without  Ontario,  shall  for  the  purpose  of  being  served  ''with 
writ  of  summons"  be  deemed  the  agent  thereof:  Con.  Rule  159 
(b). 

A  statute  attempting  to  restrict  the  ri^t  of  banking  to  cor- 
porations is  bad :  State  v.  Scangal,  15  L.  B.  A.  474 :  44  Am.  St. 
756,  although  apparently  the  restriction  is  good  if  the  business 
be  insurance,  at  least  in  Pennsylvania:  Commonwealth  v.  Vroo- 
man,  164  Pa.  306 ;  25  L.  B.  A.  250.  By  the  Dominion  Act,  R.  S. 
C.  (1906)  c.  29,  Sees.,  156, 157,  it  is  provided  that  every  one  who 
uses  or  assumes  the  title  of  ''bank",  ''banking  company", 
"banking  house",  "banking  association",  or  "banking  institu- 
tion" without  being  authorized  to  do  so  is  guilty  of  an  ofEenoe 
rendering  him  liable  to  a  fine  of  one  thousand  dollars,  or  im- 
prisonment for  five  years,  or  both.  And  only  incorporated  com- 
panics  are  eligible  for  authorization. 

In  the  United  States,  it  seems  that  an  act  requiring  i>er8ons 
paying  less  than  twenty *five  dollars  in  taxes  to  pay  a  license  fee 
will  be  held  bad :  State  v.  Mitchell,  53  Atl.  887.  And  a  regulation 
limiting  to  transients  only  requirement  of  a  license  is  equally 
obnoxious  to  equality :  McOrand  v.  Marion,  98  Ky.  673 :  Kinsely 
V.  Cotterel,  196  Pa.  St.  614.  But  such  regulations  are  of  daily 
occurrence  in  Canada. 

An  act  providing  for  raising  money  to  pay  bounties  to  private 
producers  of  beet  sugar  is  invalid :  Michigan  Sugar  Co.  v.  Audi- 
tor Gteneral,  124  Mich.  674.  We  until  this  year  paid  bounties  to 
private  producers  of  steel,  pig-iron,  etc. — and  bounties  to  private 
producers  of  beet  sugar  are  not  unknown. 

No  city,  it  is  said,  can  be  allowed  to  raise  taxes  with  which  to 
aid  manufacturing  establishments:  Parkersburg  v.  Brown,  106 
U.  S.  687:  Cole  v.  La  Grange,  113  U.  S.  1.  We  do  it  every  day 
and  in  most,  if  not  all,  of  the  cities  and  in  many  of  the  towns 
and  even  villages  of  Ontario. 

In  the  United  States  it  is  decided  that  taxes  must  be  for  a 
public  purpose  and  while  the  support  of  a  State  University  is  a 
public  purpose,  the  creation  of  free  scholarships  and  allowances 
to  needy  students  is  not,  even  though  these  should  be  granted 
after  public  and  competitive  examination :  State  v.  Switzer,  143 
Md.  287.    We  would  have  no  difficulty  in  such  a  case. 
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In  Illinois  and  New  Hampshire  it  seems  that  owners  of  prop- 
erty cannot  be  compelled  to  keep  the  sidewalk  opposite  their 
property  clear  of  snow:  Gridley  v.  Bloomington,  88  111.  554; 
State  ▼.  Jackman,  69  N.  H.  318 ;  44  Pa.  438.  But  in  Toronto 
many  a  citizen  has  found  his  way  to  the  police  court  because  he 
has  neglected  to  obey  an  ordinance  to  that  ejffect. 

A  railroad  apparently  cannot,  with  you,  be  made  liable  for 
stock  killed  by  it  in  the  absence  of  negligence  on  its  part.  Jenson 
V.  Union  Pac.  R.  Co.,  21  Pac.  Rep.  994,  By  our  Railway  Act, 
see.  294  (4),  when  any  stock  at  large,  whether  upon  the  highway 
or  not,  gets  upon  the  property  of  the  railway  and  is  killed  or 
injured  by  a  train,  the  railway  must  pay  unless  they  prove  that 
the  stock  got  at  large  through  the  negligence  of  the  owner.  And 
sec.  298  provides  that  the  company  must  pay  for  damage  to 
crops,  etc.,  caused  by  fire,  negligence  or  no  negligence.  Not 
wholly  dissimilar  legislation  has  been  passed  in  several  States, 
and  apparently  held  good.  Praser  v.  Pere  Marquette  (1906), 
18  0.  L.  R.  589.  And  also  in  the  case  of  passengers  and  goods. 
Chicago,  &c.,  v.  Qemocke,  82  N.  W.  26. 

Some  differences  depend  upon  the  hypothesis  that  the  Legis- 
lature is  an  agent,  delegatus:  and  of  course,  Bentham  or  no 
Bentham,  delegatus  non  potest  delegare.  For  example,  a  State 
Legislature  cannot  authorize  a  board  of  health  to  make  general 
rules:  State  v.  Burdge,  95  Wis.  390.  Nor  can  it  leave  to  an 
official  finally  to  determine  what  shall  be  done  to  make  factories 
and  workshops  sanitary:  Schaezlein  v.  Cahaniss,  135  Cal.  466, 
or  the  extent  of  expropriation  for  waterworks;  Steams  v.  Barre, 
73  Vt.  281. 

In  the  Canadian  ''constitution",  Parliament  and  Legislatures 
are  not  considered  *^ delegatus''  at  all.  Not  even  delegates  of 
the  Imperial  Parliament  at  Westminster,  from  whose  statute  the 
Canadian  Legislative  bodies  derive  their  powers — ^the  highest 
court  in  the  Empire  has  said  ''They  are  in  no  sense  delegates  of 
or  acting  under  any  mandate  from  the  Imperial  Parliament  .  . 
.  .  the  Provincial  Legislature  having  ....  the  author- 
ity to  impose  imprisonment  with  or  without  hard  labour,  had 
also  power  to  delegate  similar  authority  to  the  body  which  it 
created  called  the  License  Commissioners.    ..."    Hodge  v. 
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The  Queen,  1883,  9  A.  C.  at  pp.  132,  133,  134.  **It  was  ar- 
gued at  the  bar  that  a  Legislature  committing  important 
regulations  to  agents  and  delegates,  effaces  itself.  That  is  not 
so.  It  retains  its  powers  intact,  and  can,  whenever  it  pleases, 
destroy  the  agency  it  has  created  and  set  up  another,  or 
take  the  matter  into  its  own  hands.  How  far  it  shall  seek  the 
aid  of  subordinate  agencies,  and  how  long  it  shall  continue  them, 
are  matters  for  each  legislature  and  not  for  courts  of  law  to  de- 
termine", ibid,  p.  132.  In  fact  it  may  be  said  generally  that  any- 
thing a  Legislature  can  do  itself,  it  can  depute  to  another  sub- 
ordinate body  to  do.  I  consequently  do  not  give  particular 
instances  or  further  pursue  this  subject. 

Where  courts  have  given  an  interpretation  to  the  words  of  a 
statute,  it  is  not  open  to  the  Legislature  to  put  another  construc- 
tion upon  these  words  so  as  to  have  a  retroactive  effect :  Oreen- 
ough  V.  Oreenough,  11  Pa.  St.  489.  No  such  limitation  of  the 
power  of  Parliament  or  Legislature  is  thought  of  in  Canada. 
Moreover  there  are  many  statutes  (e.  g.,  in  insurance)  which  are 
expressly  made  applicable  not  only  to  future  but  also  to  existing 
contracts. 

The  Legislatures  in  the  United  States  cannot  validly  provide 
that  cases  pending  in  the  Court  under  an  existing  law  shall  be 
dismissed :  State  v.  Adams,  44  Mo.  570.  In  1909  the  Legislature 
of  the  Province  of  Ontario  passed  a  statute,  9  Edw.  VII,  c.  19, 
which  by  sec.  8  provided  that  every  action  theretofore  brought 
wherein  the  validity  of  a  certain  contract  or  any  by-law  passed 
or  purporting  to  be  passed,  authorizing  its  execution  by  a  munic- 
ipal corporation,  was  attacked  should  be  ** forever  stayed."  One 
of  such  actions  came  on  for  trial  before  me— the  evidence  had 
been  taken  before  the  passing  of  the  act  but  decision  not  yet 
given  when  the  act  was  passed.  I  said  (Smith  v.  London  (1909), 
20  0.  L.  R.  at  p.  142)  ''This  action  it  is  plain  comes  within  the 
letter  as  well  as  the  spirit  of  this  sec.  8.  The  Legislature  has  said 
that  this  action  shall  be  stayed.  My  duty  is  'loyally  to  obey  the 
order  of  the  Legislature,'  the  action  is  accordingly  stayed. 

"While  the  wording  of  the  statute  is  that  the  action  shall  be 
'forever  stayed',  the  Legislature  has  no  power  to  control  by 
anticipation  the  actions  of  any  future  Legislature  or  of  itself;  it 
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may  be  that  this  legislation  may  be  repealed  ....  the  re- 
sult is  that  the  stay  ordered  by  the  statute  has  the  effect  of  caus- 
ing the  court  to  retain  the  action  with  no  proceedings  to  be 
taken  therein  unless  and  until  the  legislation  is  in  some  way 
got  rid  of.'* 

This  decision  was  affirmed  on  appeal,  an  appeal  hopeless  from 
the  very  first 

We  may  go  even  further  and  say  with  perfect  confidence  that 
a  Provincial  Legislature  may,  in  matters  of  private  rights,  oust 
the  court  altogether  and  make  it  a  mere  rai  faineant  in  that 
regard. 

''It  is  not  in  my  judgment  doubtful  that  the  Legislature  of 
the  Province  has  the  power  to  say  that  any  question  respecting 
property  or  civil  rights  shall  be  decided  in  any  way  the  Legisla- 
ture shall  see  fit  ...  .  that  the  Legislature  has  supreme  power 
within  the  limits  of  subjects  allotted  to  it  to  pass  such  legislation 
as  it  sees  fit  and  such  legislation  must  be  given  effect  to  by  this 
and  every  other  court.  And  if  the  Legislature  has  in  fact  said 
that  the  true  boundary  between  the  two  adjoining  lots  is  to  be 
determined  by  three  farmers  or  by  a  land  surveyor,  it  is  my  duty 
loyally  to  obey  the  Legislature  and  to  stay  my  hand :  the  Legis- 
lature has  the  legal  power — and  that  is  all  I  may  concern  myself 
about — ^to  say  that  His  Majesty's  Court  shall  not  determine  the 
property  rights  of  His  Majesty's  subjects  ....  but  that 
such  are  to  be  determined  by  some  other  tribunal  or  by  some 
person  named."  Delamatter  v.  Brown  (1908),  13  0.  W.  R.  58, 
at  pp.  62,  63. 

In  the  case  of  Smith  v.  London  it  was  held  that  the  Legislature 
might  declare  a  contract  valid  which  theretofore  had  been  invalid. 
And  this  method  is  frequently  resorted  to.  A  municipality  has 
passed  by-laws  granting  a  bonus  to  a  railroad  or  other  enterprise, 
perhaps  issued  bonds  for  the  amount  of  the  bonus :  some  question 
arises  as  to  the  legality  of  by-law  or  bond  issue.  An  act  is  pro- 
cured from  the  Legislature,  and  thereafter  no  one  can  set  up 
illegality  in  what  the  Legislature  have  declared  legal. 

The  boy  said  *'What  mother  says  is  so,  if  it  isn't  so".  We 
say  ''What  the  Legislature  say  is  legal,  is  legal  if  it  isn't  legal." 

An  order  to  State  officers  not  to  engage  in  politics  and  not  to 
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make  public  speeches  is  void.  Lonthan  y.  Conn.,  79  Va.  196. 
Our  Canadian  practice  is  to  continue  a  man  in  public  office  for 
life,  but  if  he  engages  in  politics  or  makes  public  speeches,  he  is 
dismissed,  at  least  when  the  other  party  come  into  power — and 
no  one  doubts  that  such  an  order  as  has  been  held  void  in  the 
United  States  is  perfectly  valid  with  us. 

Then  as  to  the  Dominion  and  Provincial  Courts.  The  con- 
struction put  upon  the  statutes  of  a  State  by  the  State  courts  is 
generally  followed  by  the  Supreme  Court  of  the  United  States. 
The  Supreme  Court  of  Canada  does  not  consider  itself  at  all 
bound  by  the  Provincial  Courts.  In  a  case  tried  by  myself  in 
which  I  gave  judgment  for  the  plaintiff,  the  whole  question  was 
one  of  the  interpretation  of  an  Ontario  statute — ^the  Court  of 
Appeal  for  Ontario  sustained  my  judgment  In  the  Supreme 
Court,  the  two  judges  who  had  come  from  Ontario  agreed  in 
that  interpretation,  but  three  judges — one  from  Quebec,  one 
from  Prince  Edward  Island  and  one  from  British  Columbia — 
took  another  view,  and  the  appeal  was  aUowed.  The  Judicial 
Committee,  indeed,  restored  the  original  judgment:  Thompson 
V.  Equity  Ins.  Co.  (1910),  A.  C.  592;  (1909),  41  Can.  S.  C. 
R.  491. 

But  I  think  I  have  given  sufficient  instances  now  to  illustrate 
the  radical  difference  in  many  respects  of  the  two  Constitutions. 

I.  In  the  United  States  the  President  and  the  Governors  of 
the  States  (speaking  generally)  have  as  much  power  as  George 
III,  and  in  some  respects  more — ^the  Govemor-Gkneral  and  the 
Lieutenant-Governors,  less  than  G«orge  Y. 

II.  Times  and  seasons  are  set  in  the  United  States  for  change 
of  legislation,  none  in  Canada. 

III.  The  Government  of  the  United  States  can  claim  no  pow- 
ers which  are  not  granted  by  the  Constitution — ^it  is  a  govern- 
ment of  enumerated  powers :  the  Dominion  of  Canada  has  all  the 
powers  not  granted  to  the  Provinces. 

lY.  The  Constitution  of  the  United  States  contains  a  hard 
and  fast  standard  set  by  people  of  one  generation  for  their  suc- 
cessors :  that  of  Canada  may  be  changed  in  a  day :  Liitera  scripia 
manet. 
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V.    In  the  United  States 

The  Moying  Finger  writes,  and,  having  writ 
Moves  on:  nor  all  yonr  Piety  nor  Wit 
Shall  lure  it  haek  to  eaneel  half  a  line. 
Nor  all  your  tears  wash  ont  a  word  of  it. 

(Perhaps  yon  would  prefer  the  Latin  version — ^here  it  is 

It  digitus,  oerae  seribuntur,  scriptaqne  dnrat 

littera:  tu  sapiens  sis  lioet  atque  plus 
"dimidium  dele"  f rostra  obtestabere  ''versnm'^ 

non  fiet  lacrimis  ulla  litora  tnis.) 

No  interpretation  by  the  courts  of  the  meaning  of  the  words 
of  the  statutes,  can  the  Legislature  correct:  no  contract  created 
by  legislation,  however  unwise,  can  be  cancelled :  no  grant,  how- 
ever improvident,  can  be  recalled :  no  action  based  upon  existing 
law  can  be  stayed  or  dismissed :  no  gain,  however  ill>gotten,  can 
be  taken  away  from  one  who  obtained  it  by  legal  means  however 
scaly:  no  college  can  be  brought  under  such  governance  as  the 
whole  State  may  desire  and  perhaps  need,  if  it  can  appeal  to 
some  old  charter  or  grant. 

In  the  United  States  the  courts  are  supreme:  in  Canada, 
the  people  through  their  representatives — ^in  the  one  country  a 
few  men  say  to  the  legislating  bodies,  ''Thus  far  shall  thou  go 
and  no  further '^  in  the  other  the  legislating  bodies  say  to  the 
courts,  *'Thus  far  and  thus  shalt  thou  go  and  no  further  or 
otherwise/' 

In  the  United  States,  half  a  dozen  men  sitting  up  in  a  little 
cock-loft  can  paralyze  the  activity  of  a  Senate  and  House— may 
say  that  a  measure  imperatively  called  for  in  the  public  interests 
cannot  be  validly  enacted;  and  the  legislators,  the  people,  are 
helpless — that  is  called  Republicanism,  democratic  government; 
and  there  is  searching  of  soul  and  shaking  of  heads,  if  not  gnash- 
ing of  teeth,  when  anyone  suggests  that  the  people  be  asked  if 
that  little  coterie  have  correctly  interpreted  the  popular  will 
formerly  and  formally  expressed  in  a  State  Constitution.  In 
Canada  should  the  court  fail  to  apprehend  the  real  intention  of 
an  enactment,  any  government  which  can  command  the  support 
of  the  people  can  correct  the  error. 

Paley,  when  speaking  of  a  view  held  by  some  of  the  Constitu* 
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tion  of  England,  says  ''These  points  are  wont  to  be  approached 
with  a  kind  of  awe:  they  are  represented  to  the  mind  as  prin- 
ciples of  the  eonstitntion,  settled  by  our  ancestors,  and  being 
settled  to  be  no  more  committed  to  innovation  or  debate,  as  foun- 
dations never  to  be  stirred,  as  the  terms  and  conditions  of  the 
social  compact  to  which  every  citizen  of  the  State  has  engaged 
his  fidelity  by  virtue  of  a  promise  which  he  cannot  now  recall." 
Is  not  that  the  point  of  view,  the  feeling  of  the  American! 
Paley  adds  ''Such  reasons  have  no  place  in  our  system." 

The  framers  of  the  Constitution  of  the  United  States  have 
used  every  endeavor  to  ward  off  what  they  consider  the  worst 
of  all  governments,  an  unbalanced  democracy  which  is  supposed 
to  be  necessarily  pregnant  with  a  democratical  tyranny  (I  use 
the  words  of  Erskine)  thinking  (to  use  the  words  of  Locke) 
"that  the  people  being  ignorant  and  always  discontented,  to  lay 
the  foundation  of  government  in  the  unsteady  opinion  and  un- 
certain humour  of  the  people,  is  to  expose  it  to  certain  ruin." 
It  is  in  the  power  of  the  people  to  change  the  constitution  in- 
deed, but  not  at  once — and  the  "sober  second  thought"  is  what 
is  so  often  spoken  of  and  appealed  to.  Is  it  always  certain  that 
the  first  thought  is  wrong:  and  the  second  thought  right f 

With  Burke  I  say  "If  you  ask  me  what  a  free  government  is, 
I  answer,  That  it  is  what  the  people  think  so,  and  that  they  and 
not  I  are  the  natural,  lawful  and  competent  judges  of  this  mat- 
ter. ' '    And  so  I  leave  it. 

No  doubt  the  citizens  of  this  Republic  will  say — what  a  barbar- 
ous country  is  Canada !  the  courts  are  not  secure  in  their  juris- 
diction, the  interpretation  put  upon  statutes  by  the  court  may  be 
reversed  by  the  Legislature,  any  man  may  be  deprived  of  his 
property  without  due  course  of  law — ^why  even  a  legislator  after 
he  has  been  elected  does  not  know  how  long  he  may  continue 
such.  Surely  property  must  be  insecure,  enterprise  and  industiy 
at  a  discount,  the  courts  an  object  of  contempt,  the  Government 
an  object  of  awe  not  unmixed  with  terror ! !  What  a  country  for 
a  white  man  to  live  in ! 

So  a  Canadian  who  did  not  happen  to  know  better  might  ex- 
claim, Why,  what's  the  use  of  a  Senate  and  House  of  Represen- 
tatives or  House  of  Assembly,  when  their  hands  are  tied  by  the 
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letter  which  killeth,  when  they  cannot  even  '*bo8s"  a  court! 
What  kind  of  a  country  is  it  where  no  matter  how  offensive  and 
discreditable  a  government  may  be  you  cannot  get  rid  of  it  till  a 
time  fixed  beyond  control!  What  a  paper-governed,  court-ridden 
country ! ! 

And  yet,  have  we  not  here  an  illustration  of  the  saying  ''It  is 
not  so  much  the  form  of  a  constitution  as  the  spirit  in  which 
government  is  carried  on,  not  so  much  the  law  as  the  men  who 
administer  it,  which  count"! 

In  your  land  as  in  mine  the  government  and  legislators  re- 
spond pretty  well  to  public  sentiment — a  little  more  quickly,  a 
little  more  slowly — both  lands  get  the  government  they  deserve. 
At  odd  times  the  courts  will  with  you  check  for  a  while  useful 
legislation,  but  it  gets  enacted  at  last  some  way  or  another.  A 
lawyer  trained  in  the  interpretation  of  constitutions — ^the  **  Phil- 
adelphia lawyer''  of  proverbial  note — can  see  much  difference 
between  **  tweedledum  and  tweedledee". 

A  hair  perehanee  divides  the  false  and  true. 

Tes:  and  a  single  Alif  is  the  clue — 
They're  sure  to  find  it — to  distinction  clear 

And  peradventure  to  reversal  too, 

as  Omar  does  not  say.  And  a  method  can  always  be  found  with- 
out giving  the  court  or  the  Constitution  too  cruel  a  jolt  for 
giving  the  people  what  they  really  demand  and  insist  upon. 

In  Canada  nobody  is  at  all  afraid  that  his  property  will  be 
taken  from  him;  it  never  is,  in  the  ordinary  case.  Our  people 
are  honest  as  peoples  go,  and  would  not  for  a.  moment  support  a 
government  which  did  actually  steal — ^a  new  government  would 
be  voted  into  power  and  the  wrong  righted.  We  will  not  submit 
to  have  our  great  public  works  delayed  by  cranks  or  the  litigious, 
but  even  a  crank  or  litigious  person  must  be  paid  a  full  price 
for  his  property— -our  courts  I  venture  to  think  are  as  much 
respected — (excluding  myself)  are  as  worthy  of  respect — as 
those  of  any  countiy  in  the  world ;  many  of  our  best  men,  men 
of  high  type,  seek  election  to  the  House  of  Commons  and  the 
Legislatures — and  if  any  government  in  the  United  States  could 
be  treated  to  more  railing  accusations  and  with  more  contempt 
than  Canadian  governments  are  by  their  political  opponents,  I 
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ahonld  marvel  at  it.  An  American  feels  himself  at  home  at  once 
in  Canada,  a  Canadian  crossing  the  border  does  not  feel  that  he 
is  entering  a  foreign  or  a  strange  land — neither  can  notice  any 
difference  in  the  law  any  more  than  in  the  language  or  in  the 
habits  of  the  people.  Once  he  escapes  the  cnstom-house  either 
feels  himself  a  native — nnless  he  is  a  fool  either  by  nature  or 
through  misplaced  or  spurious  patriotism. 

Indeed,  we  are  in  all  but  the  accident  of  political  allegiance, 
one  people.  True  the  Union  Jack  and  Old  Glory  have  the  colours 
red,  white,  and  blue  differently  arranged — ^but  they  are  the  same 
red,  white,  and  blue. 

Of  precious  blood  its  led  is  dyed 

The  white  is  honour's  sign 
Through  weal  or  ruth  its  blue  is  truth, 

Its  might  the  power  divine. 

As  we  are  of  the  same  blood,  our  aims  are  the  same,  justice  to 
all  under  the  law,  good  wiH  to  all  men,  peace  and  righteousness. 
With  these  aims  in  common  we  are  working  and  shall  work  out 
our  destiny  side  by  side  and  in  much  the  same  way,  an  example 
and  a  blessing  to  humanity. 

Mb.  J.  L.  Cabnet:  Mr.  President:  Because  of  the  circum- 
stances referred  to  by  you,  sir,  in  the  introduction  of  the  speaker 
who  has  just  closed  his  address,  it  is  with  peculiar  pleasure  that 
I  rise  to  move  that  the  thanks  of  this  Association  be  tendered  to 
Mr.  Justice  Riddell  for  the  highly  instructive  and  able  address 
to  which  we  have  just  listened,  and  in  connection  therewith  I 
move  that  he  be  elected  an  honorary  member  of  the  Iowa  State 
Bar  Ajssociation. 

This  motion  was  duly  seconded  by  a  standing  and  unanimous 
vote. 

The  PREsmENT:  I  have  the  honor  of  informing  you,  Mr.  Jus- 
tice Riddell,  that  you  are  a  member  of  the  Iowa  State  Bar  Asso- 
ciation. 

Mb.  Justice  RmDELL :  Mr.  President  and  brethren  of  the  Iowa 
State  Bar  Association:  I  thank  you  heartily.  I  hope  this  will 
not  be  the  last  opportunity  I  have  in  meeting  my  friends  and 
brethren  of  the  legal  profession. 
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Friday  Afternoon  Session 

1:30  O'CLOCK 

The  President:  The  Auditing  Committee  is  ready  to  report 
and  we  will  hear  that  report  now. 

Report  of  Auditing  CoMMrrrEE 
Mr.  President:  We,  your  committee  appointed  for  the  purpoae 
of  auditing  the  accounts  of  the  Treasurer  of  this  Association  beg 
leave  to  report : 

That  we  have  examined  the  accounts  of  your  Treasurer,  show- 
ing moneys  received  and  expended,  and  find  the  same  correct  as 
reported  to  this  Association  by  the  Treasurer  in  his  report. 

John  T.  Clarkson,  Chairman. 

Upon  motion  duly  made  the  report  was  received  and  placed  on 
fila 

The  PREsmENT:  The  Chair  will  appoint  as  Delegates  to  the 
American  Bar  Association:  Judge  Scott  M.  Ladd,  Des  Moines; 
Prof.  H.  C.  Horack,  Iowa  City;  Judge  E.  M.  Carr,  Manchester. 

The  meeting  will  be  held  on  the  27th,  28th,  and  29th  of  August, 
at  Milwaukee,  Wisconsin,  and  the  Secretary  will  notify  the 
IMirties  and  see  that  the  necessary  credentials  are  forwarded. 

The  PREsmENT :  The  next  thing  in  order  will  be  the  report  of 
the  Nominating  Committee,  Mr.  James  O.  Crosby,  chairman. 

Report  of  NoMiNATiNa  Committee 

Your  Committee  on  Nominations  respectfully  reports:  For 
Pretddent,  H.  E.  Deemer,  Red  Oak;  for  Vice  President,  John  F. 
Lacey,  Oskaloosa;  for  Secretary,  H.  C.  Horack,  Iowa  City;  for 
Treasurer,  Frank  T.  Nash,  Oskaloosa;  for  Librarian,  A.  J.  Small, 
Des  Moines. 

Respectfully  submitted, 

Jambs  O.  Crosby,  Chairman. 

On  motion  duly  made  and  seconded  the  report  was  adopted. 
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On  motion  duly  made  by  Mr.  R.  M.  Haines,  the  rules  were 
suspended  and  the  Secretary  authorized  to  cast  the  unanimous 
ballot  of  the  Association  for  the  persons  named  in  the  report  for 
the  respective  offices,  which  was  accordingly  done. 

The  PBESiDENt :  We  will  next  hear  the  report  of  the  Committee 
on  Resolutions,  Mr.  I.  N.  Flickinger,  chairman. 

Repobt  op  Committee  on  Resolutions 

Tour  Committee  on  Resolutions  report  and  recommend  the 
following  for  the  consideration  of  the  Association: — 

1.  Resolved  that  a  vote  of  thanks  be  extended  to  the  Honorable 
William  Renwick  Riddell  of  Toronto,  Canada,  Justice  of  the 
King's  Bench  Division  of  the  High  Court  of  Justice  for  Ontario, 
for  his  attendance  on  the  meeting  of  the  Iowa  Bar  Association 
and  for  the  entertainment  and  instruction  afforded  by  Ids  annual 
address  and  greetings  at  the  banquet  table. 

That  the  Iowa  Bar  Association  by  its  members  here  assembled 
sends  greetings  to  the  Canadian  Bar  with  the  wish  that  the  cor- 
dial relations  now  existing  between  these  great  Nations  shall 
forever  continue. 

2.  Be  it  further  resolved  that  the  thanks  of  this  Association 
be  extended  to  the  Honorable  H.  S.  Hadley,  Gtovemor  of  Mis- 
souri, for  his  presence  at  the  banquet  table  and  his  inspiring  and 
manly  words  of  friendship  and  greeting  from  our  sister  State. 

3.  Be  it  further  resolved  that  a  vote  of  thanks  be  extended 
by  this  Ajssociation  to  the  local  Bar  of  Linn  County,  the  Com- 
mercial and  Country  Clubs  of  the  city  of  Cedar  Rapids,  as  well 
as  to  its  good  citizens  for  the  kind  and  courteous  treatment  and 
entertainment  accorded  the  members  of  this  Association  while 
guests  of  the  city. 

4.  Resolved  that  a  vote  of  thanks  generally  be  extended  to 
the  various  parties  who  have  read  papers  and  responded  to  toasts 
during  the  meetings  and  at  the  banquet  of  the  Association,  both 
by  reason  of  the  instruction  and  the  entertainment  afforded 
thereby. 

Respectfully  submitted, 

i.  n.  fuckinger, 
Lawbbnce  DeOsajtf, 
C.  H.  Van  Law. 
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The  Pbesident  :  The  Chair  at  this  time  desires  to  express  his 
appreciation  of  the  very  able  manner  in  which  we  have  been 
entertained  by  the  Bar  of  Cedar  Rapids.  Chairman  Trewin  and 
his  successor,  Mr.  Chas.  B.  Sutherland,  have  been  faithful  in 
season  and  out  of  season,  and  matters  have  been  so  thoroughly 
and  carefully  arranged  that  no  single  complaint  has  been  made 
so  far  as  known  to  the  Chair. 

At  this  time  I  also  desire  to  publicly  express  my  appreciation 
of  the  services  rendered  by  Prof.  H.  C.  Horack,  the  Secretary  of 
the  Association.  His  duties  have  been  arduous  and  he  has  i>er- 
formed  them  ably  and  well,  and  I  express  to  him  thus  publicly 
my  appreciation  and  thanks  for  these  services. 

I  now  recognize  the  Secretary,  who  will  read  the  report  of  the 
Executive  Committee. 

Report  of  the  Executive  Committee 

Your  committee  begs  leave  to  report : 

Upon  the  invitation  of  the  Sioux  City  Bar  the  place  for  hold- 
ing the  next  meeting  has  been  fixed  at  Sioux  City.  The  date  of 
meeting  will  be  the  last  Thursday  and  Friday  in  June,  i.  e.,  June 
26  and  27, 1913. 

It  was  further  moved  and  carried  that  the  appointment  of  all 
committees  be  delegated  to  the  new  President,  and  that  he  should 
make  appointments  at  such  times  as  he  should  see  fit. 

Ui>on  motion  duly  made,  the  report  was  received  and  placed 
on  file. 

The  committee  appointments,  as  later  announced  by  President- 
elect Justice  H.  E.  Deemer,  were  as  follows : 

Committees  op  the  Iowa  State  Bab  Association  foe  1912-13 

Legal  Education  and  Admission  to  the  Bar:  Scott  M.  Ladd, 
Sheldon;  Ralph  Otto,  Iowa  City;  Louis  Block,  Davenport;  P.  W. 
Sargent,  Sioux  City;  C.  A.  Dudley,  Des  Moines. 

Legal  Biography  and  History:  J.  B.  Weaver,  Jr.,  Des  Moines; 
W.  R.  Lewis,  Montezuma ;  C.  J.  Wilson,  Washington. 

Law  Reform:  E.  B.  Evans,  Des  Moines;  J.  J.  Clark,  Mason 
City;  C.  H.  Van  Law,  Marshalltown ;  W.  E.  Johnston,  Ida  Grove; 
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A.  N.  Hobeon,  West  Union;  F.  F.  Dawley,  Cedar  Rapids;  Robert 
Healy,  Fort  Dodge. 

Membership:  A.  H.  Hollingjsworth,  Keokuk,  1st  District;  W. 
Jt  Davis,  Iowa  City,  2nd  District;  E.  H.  McCoy,  Waterloo,  3rd 
District;  A.  L.  Rule,  Mason  City,  4th  District;  C.  E.  Walters, 
Toledo,  5th  Diaftrict;  T.  J.  Bray,  GrinneU,  6th  District;  Clifford 
Cox,  Des  Moines,  7th  District;  V.  R.  M^Ginnis,  Leon,  8ih  Dis- 
trict; Henry  Peterson,  Council  Blufb,  9th  District;  Thomas 
McCarty,  Emmetsburg,  10th  District;  0.  D.  NicHe,  Sioux  City, 
11th  District,  Chairman. 

Orievances:  E.  C.  Roach,  Rock  Rapids;  F.  F,  Faville,  Storm 
Lake;  D.  F.  Stockman,  Sigoumey;  E.  M.  Carr,  Manchester; 
W.  B.  Quarton,  Algona. 

Programme:  H.  E.  Deemer,  Red  Oak;  R.  M.  Haines,  Des 
Moines;  M.  J.  Wade,  Iowa  City. 

Uniform  Laws:  N.  D.  Ely,  Davenport;  J.  L.  Carney,  Marshall- 
town;  C.  G.  Saunders,  Council  BlufEs;  Chas.  S.  Bradshaw,  Des 
Moines;  Glen  Brown,  Dubuque. 

Section  on  Taxation:  J.  H.  McConlogue,  Mason  City;  Chas.  A. 
Clark,  Cedar  Rapids;  John  T.  Clarkaon,  Albia;  J.  C.  Mabiy, 
Centerville;  Wesley  Martin,  Webster  City;  Frank  O'Connor, 
New  Hampton. 

•  Constitution  and  By-Laws:  A.  T.  Cooper,  Cedar  Rapids;  R. 
M.  Haines,  Des  Moines;  J.  A.  Devitt,  Oskaloosa. 

Thb  PREsmENT:  If  there  is  nothing  farther,  we  will  resume 
the  consideration  of  the  report  of  the  Committee  on  Law  Reform. 

Chairman  Evans:  We  have  for  consideration  the  third  recom- 
mendation of  the  Committee,  and  I  move  its  adoption. 

:  'Duly  seconded. 

Mb.  James  O.  Crosby:  This  is  the  third  time  that  this  com- 
mittee has  brought  forward  this  recommendation.  I  have  made 
two  speeches  against  it,  and  what  bothers  me  now  is  to  know 
whether  I  should  repeat  those  two  speeches.  I  do  not  know  how 
many  times  I  shall  be  called  upon  to  oppose  this  recommendation. 
There  ought  to  be  an  en^  to  it  some  time,  so  I  guess  I  will  make 
a  speech. 
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This  recommendation  seeks  to  empower  the  trial  court  to  limit 
the  argument  in  jury  cases,  that  is,  to  increase  the  powers  of  the 
District  Judges.  Is  it  possible  that  the  niembers  of  the  bar  are 
losing  their  discretion,  and  that  the  court  shall  monopolize  this 
matter?  Patrick  Henry  said:  **Give  me  liberty  or  give  me 
death."  It  is  curtailing  our  liberties  as  trial  lawyers.  It  is 
necessary,  perhaps,  to  inquire  about  this  matter  of  discretion. 
The  judges  of  the  District  Court  are  there  from  their  own  seek- 
ing. They  are  supposed  to  have  the  common  discretion  of  the 
trial  lawyers  before  they  seek  to  be  elevated  to  the  bench.  Sup- 
pose they  succeed  in  getting  the  nomination,  the  mere  fact  of 
getting  the  nomination  does  not  increase  their  discretion.  If 
they  are  nominated,  that  does  not  withdraw  the  discretion  from 
the  members  of  the  bar.  Now,  suppose  they  are  elected,  and  the 
laity  and  members  of  the  bar  help  to  elect  them;  that  act  of 
election  does  not  increase  their  discretion,  nor  does  it  detract 
from  the  discretion  of  the  lawyers  who  voted  to  elevate  them  to 
the  bench.  Is  there  some  manipulation,  some  system  by  which 
this  passage  to  the  bench  adds  to  the  discretion  of  those  that  are 
elected  f    From  what  source  did  they  draw  itf 

Now,  gentlemen,  in  the  District  Court  things  go  pretty  much 
as  the  judge  says.  When  he  addresses  the  jury  he  can  use  his 
own  discretion  as  to  the  length  of  time  he  takes.  I  can't  see 
where  there  is  any  change  in  discretion  between  the  members  of 
the  bar  that  do  not  get  elevated  to  the  bench  and  those  who  do. 
Where  did  this  originate t  It  certainly  didn't  originate  among 
the  lawyers,  for  they  do  not  like  to  relinquish  their  powers.  It 
seems  this  must  have  originated  from  the  District  Judges,  and  it 
certainly  doesn't  show  much  discretion  on  their  part.  I  guess 
this  is  enough  for  this  time.  ' 

Mb.  Pabbish  :  I  did  not  intend  to  take  part  in  any  more  dis- 
cussions, but  I  cannot  forego  the  opportunity  of  for  once  taking 
sides  with  the  Committee  on  Law  Reform.  It  is  true,  I  think, 
that  the  discretion  which  is  lodged  in  the  members  of  the  bar  in 
respect  to  the  time  they  may  use  in  the  argument  of  jury  cases, 
is  not  very  often  abused.  But  it  is  sometimes  and  in  some  places. 
It  has  not  been  a  great  while  ago  that  I  went  to  try  a  case  in  one 
of  the  southern  counties  of  this  State,  and  took  along  with  me 
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fifteen  or  twenty  witnesaefl.  The  other  fellow  had  as  many.  We 
arrived  on  the  scene  and  then  waited  two  days  and  one  night 
session,  while  some  lawyers  argued  a  case  to  the  jnry  which  in- 
volved the  ownership  of  one  roan  steer,  and  in  that  particular 
county  I  have  had  to  sit  around  a  couple  of  days  a  good  many 
times  waiting  while  some  case  was  argued  to  the  jury. 

I  think  the  District  Judges  ought  to  have  some  discretion  in 
the  matter  of  limiting  arguments.  I  do  not  think  it  ought  to  be 
entirely  within  the  discretion  of  the  District  Judges.  In  some 
States^  I  know,  they  cut  down  the  arguments  to  such  a  point  that 
there  is  no  use  to  talk  to  a  jury. 

I  am  in  favor  of  the  adoption  of  the  resolution.  Whether  the 
limit  shall  be  the  time  fixed  in  the  resolution  may  be  a  question, 
but  certainly  a  court  and  the  other  members  of  the  bar  and  liti- 
gants ought  not  to  be  compelled  to  sit  around  the  court  room  two 
or  three  days  listening  to  speeches  in  a  twenty-five  dollar  law 
suit. 

JuDQE  E.  M.  Cabb  :  There  is  this  objection,  in  my  judgment,  to 
limiting  the  length  of  time  a  lawyer  shall  use  in  making  an  argu- 
ment to  a  jury :  During  a  practice  extending  over  forty  years,  I 
have  made  many  and  many  an  agreement  with  counsel  upon  the 
other  side  to  limit  our  arguments,  and  I  think  in  fully  one-half 
of  these  cases,  the  lawyer  on  the  opposite  side  has  come  to  me 
after  the  argument  was  finished  and  said:  ''I  never  have  made 
an  agreement  of  that  kind  where  I  could  feel  that  I  had  done 
myself  justice;  I  felt  all  the  time  as  though  there  was  a  rope 
around  my  neck;  I  didn't  do  justice  to  my  client  or  myself. '^ 
I  do  not  believe  that  the  limiting  of  arguments  to  the  jury  would 
be  in  furtherance  or  promotion  of  justice  in  the  trial  of  a  case 
to  a  jury. 

A  vote  was  taken  upon  the  adoption  of  this  third  recommen- 
dation and  stood  twenty-five  to  twenty-five,  and  the  motion  to 
adopt  was  declared  lost. 

Chairman  Evans  :  I  feel  somewhat  encouraged ;  we  are  making 
progress.  As  to  the  next  and  fourth  section,  the  committee  has 
withdrawn  from  it  that  portion  which  relates  to  criminal  cases, 
so  that  it  now  reads : 
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That  the  legislatnre  should  adopt  the  neceesary  amendment  to  the  present 
laws  to  provide  for  a  verdiet  agreed  to  by  nine  jurors  in  all  eivil  cases; 
such  verdict,  however,  not  to  be  accepted  by  the  court  until  tiie  jury  have 
deliberated  for  a  period  of  not  less  than  ten  hours. 

I  move  the  adoption  of  that  recommendation. 

Dnly  seconded. 

Senatob  C.  H.  Van  Law:  As  noted  by  a  little  memorandum 
to  the  printed  report,  I  did  not  concur  fully  in  the  recommenda- 
tion of  the  committee,  but  would  restrict  the  application  of  ^the 
rule  to  cases  only  where  there  is  a  limited  amount,  my  thought 
being  in  that  connection,  that  in  cases  of  minor  importance  a 
verdict  by  nine  jurors  after  a  deliberation  of  ten  hours,  would 
relieve  us  of  a  great  many  disagreements  in  cases  tried  in  our 
courts,  since  in  these  cases  the  thing  to  be  accomplished  is  a  set- 
tlement of  the  fact  in  controversy,  and  would  rid  our  courts  of 
the  extra  expense  which  may  arise  by  reason  of  disagreement  or 
otherwise. 

Mb.  E.  C.  Johnson  :  I  do  not  know  that  I  ought  to  say  any- 
thing upon  this  subject,  in  view  of  the  fact  that  I  am  a  mere 
"rookey''  to  the  organization,  and  a  ''rookey"  as  a  rule  is  put 
through  the  awkward  squad  before  he  can  do  anything. 

I  am  unalterably  opposed  to  the  adoption  of  such  a  rule  as  is 
now  proposed  by  the  committee.  One  of  the  cogent  reasons  for 
that  is  this :  I  might  preface  my  remarks  by  saying,  if  there  ever 
was  a  reason  why  that  rule  should  be  adopted,  it  has  passed  away, 
and  for  the  reason  that  the  ways  and  means  for  drawing  jurors 
in  this  State  have  been  so  changed,  that  our  juries  are  not  as 
strong  as  they  used  to  be.  The  names  of  everybody  now — Tom, 
Dick,  and  Harry  are  thrown  indiscriminately  in  the  box.  From 
that  our  jury  lists  are  drawn.  It  is  not  an  uncommon  thing  in 
drawing  an  entire  jury  that  if  you  get  one  good  level-headed 
juror,  you  are  lucky. 

I  do  not  believe  and  never  will  believe  but  what  the  judgment 
of  one  good,  hard,  sound-headed  man  is  worth  more  than  eleven 
whose  heads  don't  weigh  an  ounce.  We  are  in  that  predicament 
now.  I  leave  it  to  the  practical  lawyers  in  this  body,  and  I  be- 
lieve you  have  all  seen  that  your  juries  are  not  as  strong  a  class 


Digitized  by  CjOOQIC 


188  EIGHTEENTH  ANNUAL  MEETING 

of  men  as  they  were  when  only  a  few  men  from  each  community 
were  sent  up  for  the  jury  list  to  be  drawn.  You  get  them  bad 
and  indifferent  now.  I  venture  the  assertion  that  anybody  who 
investigates  it,  will  come  to  the  conclusion  that  our  juries  are 
not  as  strong  as  they  used  to  be.  There  is  not  the  likelihood  of 
going  wrong  where  you  have  twelve  men  to  pass  upon  the  facts 
as  where  you  have  nine.  Unanimity  is  always  desirable.  I 
MSLW  one  of  the  lawyers  in  this  room  yesterday  who  tried  two 
cases  and  in  both  cases  the  juries  disagreed,  and  in  both  cases  the 
disagreement  was  eleven  to  one.  They  tried  those  cases  over 
afterwards,  and  believe  me,  gentlemen,  the  one  man  in  each  case 
was  right,  as  determined  by  the  subsequent  decision  of  the  jury, 
iuid  by  the  combined  consensus  of  opinion  of  the  people.  I  could 
stand  here  and  talk  to  you  as  one  who  would  have  been  benefited 
by  that  rule.  I  had  an  experience  in  which  that  thing  would 
have  been  to  me  a  power.  I  have  been  disappointed  in  that  re- 
spect, but  I  do  not  believe  I  ought  to  let  that  affect  my  personal 
judgment.  There  are  three  things  in  this  country  that  rise 
above  all  other — ^life,  liberty,  and  property.  If  it  is  not  a  good 
thing  where  life  and  liberty  is  involved,  it  is  not  a  good  thing 
where  property  is  involved. 

Judge  Garb  :  I  only  want  to  say  a  word.  I  think  we  have  had 
this  before  us  a  number  of  times.  I  remember  opposing  it  onee 
before  in  a  bar  meeting  of  this  Association.  I  opposed  it  then 
and  I  do  now  for  the  reason  that  juries  have  been  favored  by  the 
English  speaking  people  for  hundreds  of  years.  That  is  not  the 
case  under  the  civil  law,  where  they  have  them  for  special  pur- 
poses.   We  have  them  for  general  purposes. 

It  is  the  duty  of  juries  to  try  to  agree,  and  here  is  why  I  ob- 
ject to  this  recommendation:  because  it  is  an  attack  upon  the 
whole  theory  of  our  jury  system.  Suppose  it  is  a  question  of 
damages  and  there  are  three  jurors  in  favor  of  the  full  amount 
claimed  by  the  plaintiff;  three  do  not  believe  there  should  be  any 
finding  of  damages  at  all ;  and  the  other  six  are  lined  up  all  the 
way  between  no  verdict  at  all  and  ten  thousand  dollars.  Now,  if 
the  old  theory,  the  theory  upon  which  juries  shoxdd  work,  pre- 
vails, that  jury,  to  agree,  must  compromise.    But  if  you  stop 
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here  with  an  arbitrary  role  and  say  one  extreme  is  cut  out  en- 
tirely, three  men,  if  they  are  thrown  out  of  the  case  entirely,  and 
the  other  three  men  believing  in  a  ten  thousand  dollar  verdict 
remain,  the  compromise  verdict  is  not  a  composite  verdict  of  the 
twelve,  but  of  the  nine.  There  is  no  respect  paid  for  that  verdict, 
and  should  not  be.  The  plaintiff  who  is  seeking  damages  has  the 
advantage  under  these  conditions  of  one  thousand  to  fifteen 
hundred  dollars. 

The  respect  which  English  speaking  people  have  had  for  juries 
for  one  thousand  years  would  be  attacked  by  the  verdicts  that 
would  be  rendered  which  would  not  represent  twelve  men.  It  is 
a  fundamental  attack  upon  the  jury  system,  and  from  that  stand- 
point and  for  that  reason  I  oppose  it. 

Judge  R.  M.  Wright  :  My  experience  and  observation  teaches 
me  that  there  are  three  reasons  that  appear  to  me  to  be  all-suf- 
ficient in  favor  of  a  unanimous  verdict  on  the  part  of  twelve  men. 
The  first  reason  is,  that  the  majority  system  of  verdicts  was  tried 
by  the  English  speaking  people  for  about  one  hundred  and  fifty 
years  and  it  was  found  to  be  a  failure,  and  a  failure,  because  I 
think,  of  the  reason  which  inheres  in  the  second  reason  that  I 
have  for  opposing  any  such  proposition. 

The  second  reason  is  this :  A  verdict  by  twelve  men  carries  with 
it  a  weight  and  a  force  in  the  community  that  can  never  be  car- 
ried by  a  verdict  of  nine,  and  that  is  a  matter  that  is  well  worth 
considering. 

The  third  reason  is  this :  When  a  jury  of  twelve  men  have  come 
to  a  unanimous  verdict,  the  party  that  is  defeated  thinks  twice, 
and  sometimes  three  or  four  times,  before  appealing  to  the 
Supreme  (Tourt. 

Now,  it  is  an  old  maxim  that  it  is  to  the  interest  of  the  State 
that  there  should  be  an  end  to  litigation,  and  if  that  be  true,  it 
certainly  is  true  that  a  majority  verdict  would  produce  far  more 
appeals  to  the  Supreme  Court  than  a  unanimous  verdict.  For 
these  three  reasons  I  oppose  the  recommendation  of  the  com- 
mittee. 

Mb.  C.  M.  Bbowk:  I  have  been  in  this  Association  when  the 
same  question  was  discussed  several  years  ago.    I  was  in  favor 
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of  this  proposition  then,  and  I  am  in  favor  of  it  now.  We  have 
upon  our  supreme  bench  six  men ;  other  courts  have  nine  or  dif- 
ferent numbers  to  decide  questions  of  fact.  How  often  do  they 
decide  them  by  a  divided  court  f  Yet  we  acquiesce  in  those  de- 
cisions and  say  they  are  right. 

My  friend  upon  the  right  says  juries  are  not  as  good  as  they 
were  in  the  past.  I  want  to  disagree  with  that  proposition.  I 
believe  the  men  who  serve  upon  the  juries  to-day  are  far  more 
intelligent  than  they  were  thirty  or  forty  years  ago.  He  says, 
one  man  may  control  that  jury.  Then  whose  verdict  is  itf  It  is 
the  verdict  of  one  man.  Why  should  we  say  that  we  are  going  to 
force  twelve  men  to  a  certain  conclusion  upon  a  matter  of  dam- 
ages between  two  individuals  or  between  an  individual  and  a 
corporation,  when  we  accept  a  verdict  of  the  judges  on  the  same 
question!  I  believe  that  the  very  fact  that  a  majority  of  nine 
men  would  determine  a  verdict  would  tend  to  lessen  litigation, 
and  we  would  be  able  to  carry  on  our  courts  just  as  well  and 
better  than  we  are  doing  it  to-day. 

I  cannot  agree  with  Judge  Wright  or  Judge  Carr.  I  believe 
our  courts  would  be  better  and  litigation  would  be  far  less  ex- 
pensive if  we  were  to  give  to  the  jury  the  right  to  decide  by  a 
majority  verdict  what  the  amount  of  damages  should  be.  A 
verdict  of  a  jury  as  to  damages  is  simply  a  matter  of  opinion. 
I  believe,  Mr.  President,  we  would  be  making  a  decided  advance 
if  we  were  to  adopt  this  resolution  as  to  a  majority  verdict. 

Senator  C.  H.  Van  Law  :  I  want  to  submit  an  amendment  in 
accordance  with  my  position  in  reference  to  the  matter,  by  fol- 
lowing the  words  **in  all  civil  cases"  with  this:  "where  the 
amount  in  controversy  does  not  exceed  five  hundred  dollars". 

I  move  the  adoption  of  the  amendment  to  that  proposition. 

The  President:  If  there  is  no  objection  the  amendment  is 
accepted. 

Mr.  Chas.  Pergler:  I  am  a  new  member.  Under  ordinary 
circumstances  I  would  not  presume  to  speak  on  a  matter  of  this 
kind.  What  I  want  to  suggest  and  point  out  is  this:  Majority 
verdicts  are  in  vogue  in  a  number  of  European  countries.  Those 
countries  for  years  have  been  crying  and  asking  their  govem- 
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ments  to  adopt  the  American  and  English  system.  In  some  of 
those  countries  they  have  got  it  to  a  certain  extent.  But,  gentle- 
men, let  me  tell  you  this :  They  made  a  fundamental  mistake  in 
allowing  in  most  instances  merely  majority  verdicts.  What  is 
the  result  f  In  Austria  the  verdict  of  a  jury  has  practically  no 
weight,  is  accorded  no  credit,  and  the  juiy  system  has  no  stand- 
ing. I  have  not  the  statistics  just  now.  I  think  I  could  prove 
by  taking  case  after  case  of  European  reports  and  show  to  you 
that  the  jury  system  is  not  accorded  the  respect  it  is  accorded 
here,  simply  because  the  majority  rule  prevails.  Now,  I  think 
this  is  an  actual  experience  that  ought  to  be  a  warning  to  us. 
I  am  in  full  accord  with  those  who  say  that  the  majority  system 
of  verdicts  is  an  attack  on  the  foundation  of  the  jury  system  it- 
self. 

Senator  Tbewin:  It  seems  to  me  the  proposed  legislation  is 
directed  against  an  imaginary  evil.  As  a  matter  of  fact,  I  think 
the  consensus  of  opinion  among  the  members  of  this  Association 
is  that  there  are  very  few  mistrials  by  reason  of  disagreements  of 
juries.  In  my  experience,  I  never  tried  but  I  think  one  really 
important  case  where  the  jury  disagreed— eleven  to  one.  On  the 
subsequent  trial  the  one  was  found  to  be  right.  On  the  first  trial, 
influenced  by  a  strong  mind  and  prejudice,  eleven  voted  one  way, 
and  a  well-balanced  man  voted  the  other  way.  The  object  of 
having  trials  at  all  is  to  secure  justice.  Justice  can  only  be  ob- 
tained by  the  elimination  of  prejudice,  and  there  is  less  prejudice 
manifest  in  a  unanimous  verdict  than  there  would  be  in  a  ma- 
jority verdict  of  the  jury  or  by  a  three-fourths  vote. 

There  isn't  any  reason  for  asking  the  General  Assembly  to 
adopt  a  rule  of  this  kind  in  this  State.  We  have  been  getting 
along  very  well  and  justice  has  not  been  interfered  with,  gen- 
erally speaking,  by  the  obtuseness  or  standing  out  of  one  or  two 
men  on  a  jury.  It  lends  great  force,  as  was  said  by  the  gentle- 
man who  just  spoke,  to  the  verdict  of  a  jury,  when  litigants  know 
that  in  order  to  arrive  at  a  result,  they  must  have  a  unanimous 
opinion  of  twelve  men ;  and  jurors  have  come  to  see  those  things 
and  they  yield  and  work  together  with  the  object  of  arriving  at 
the  very  right  of  the  matter. 
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The  Secbetabt:  I  have  a  letter  here  from  W.  L.  Cooper  of 
Burlingtoiiy  in  which  he  refers  to  the  recommendation  now  under 
consideration.  The  portion  of  the  letter  relating  to  the  report  of 
the  Committee  on  Law  Reform  is  as  follows : 

I  sineerely  hope  that  the  reeommendatioiii  numben  one  and  fonr  will  not 
be  adopted.  Number  one  has  been  turned  down  several  times  but  like 
Banquo's  ghost  "it  will  not  down". 

The  fourth  recommendation  is  equally  objectionable.  I  never  for  a  mo- 
ment would  consent  to  any  but  an  unanimous  verdict  of  a  jury.  If  thej 
had  recommended  abolishing  the  jury  in  civil  cases  I  would  probably  prefer 
it. 

CHAmMAN  Evans  :  As  far  as  the  chairman  is  concerned,  he  has 
no  special  feeling  or  interest  in  the  result  of  this  vote.  I  do  want 
to  suggest,  however,  in  view  of  the  argument  that  has  been  pre- 
sented  against  the  committee's  report,  and  in  view  of  the  record 
we  have  made  in  the  past,  that  the  Committee  on  Law  Reform 
might  as  well  be  abolished  if  it  is  good  argument  against  a  report 
which  it  may  present  that  some  other  meeting  of  the  Association 
has  considered  the  same  proposition. 

I  recognize,  as  a  general  rule,  that  we  should  go  slow  and  hesi- 
tate a  long  while  before  we  set  aside  a  precedent  or  procedure 
that  has  been  followed  for  a  number  of  years,  especially  with 
reference  to  legal  procedure,  and  that  an  association  of  this  kind 
ought  not  to  be  quick  in  changing  rules  of  procedure  that  have 
been  in  vogue  for  a  long  time.  But  it  occurs  to  me,  we  ought  to 
recognize  also  that  we  are  here  deliberating  upon  questions,  not 
particularly  for  the  benefit  of  lawyers,  as  to  whether  we  are  going 
to  be  deprived  of  some  special  privilege  we  may  enjoy,  but  which 
ought  to  be  considered  from  the  standpoint  of  the  common- 
wealth. 

The  President  :  The  question  is  now  as  to  the  adoption  of  the 
proposition  as  amended,  limiting  the  verdict  to  not  exceeding 
five  hundred  dollars. 

Upon  a  rising  vote  duly  taken,  the  amendment  was  declared 
by  the  President  to  be  defeated. 

The  PREsmENT :  The  chair  wishes  to  say  that  it  is  within  the 
scope  and  jurisdiction  of  the  Committee  on  Law  Reform  to  pre- 
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sent  resolutioiis  upon  any  subj^ect  wbich  may  be  of  interest  to  the 
bar.  I  want  to  say  to  the  gentleman  who  is  now  acting  as  chair- 
man that  he  is  only  meeting  the  same  fate  as  his  predecessors. 
The  Bar  Association,  I  have  observed,  has  been  absolutely  im- 
partial in  its  treatment  of  that  committee.  Yet  these  discussions 
are  exceedingly  desirable.  I  hope  the  committee  will  keep  right 
on  with  their  good  work. 

There  is  a  special  committee  with  reference  to  amendments  to 
the  Constitution  which  is  still  to  report  of  which  Senator  Carney 
is  chairman.    I  will  hear  from  that  committee  now. 

Senator  Carney  :  At  the  request  of  the  committee  I  have 
undertaken  to  make  a  report,  though  it  is  not  satisfactory  to 
myself  or  the  members  of  the  committee.  The  matter  came  to  our 
attention  during  the  lunch  hour  and  we  have  endeavored  to  do 
the  best  we  could.  I  think  the  hour  is  too  late,  being  near  the 
time  of  adjournment,  to  take  up  in  detail  all  the  amendments 
suggested. 

I  will  say,  however,  that  the  recommendations  that  were  made 
are  approved  by  the  committee,  so  far  as  they  relate  to  the  in- 
crease of  the  Membership  Committee  of  this  Association,  but  that 
the  remainder  of  the  recommendations  should  stand  over  until 
the  next  meeting. 

The  proposed  amendment  to  the  Constitution  is  to  change 
Article  VI,  line  5,  to  read  as  follows : 

First.  On  Membership  to  be  composed  of  sneh  number  as  shaU  be  pro- 
vided in  the  By-Laws. 

In  connection  with  that  we  have  approved  the  section  of  the 
By-Laws^which  increases  the  Committee  on  Membership  to  eleven 
members,  one  from  each  Congressional  District. 

It  is  proposed  to  amend  Rule  IV  of  the  By-Laws  by  adding  the 
following: 

Sbg.  7.  A  Membership  Committee  consisting  of  eleven  members  of  this 
Association  shaU  be  appointed  by  the  President  before  or  immediately  after 
the  adjournment  of  each  annual  meeting.  No  two  members  of  the  com- 
mittee shall  reside  in  the  same  Congressional  District,  and  each  member  of 
said  committee  is  hereby  empowered  to  appoint  in  each  county  in  his  dis- 
trict a  sub-committee  of  three  resident  lawyers  to  canvass  for  membership 
of  this  Association  all  resident  members  of  the  bar  of  such  county,  with 
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power  in  eaeh  appointiiig  bodj  to  remove  for  failme  to  perform  the  duties 
of  the  oifioe. 

The  Presidsnt:  I  desire  to  say  that  shortly  after  I  became 
President  of  this  Association  I  appointed  Mr.  Cooper  of  Cedar 
Rapids  chairman  of  the  Committee  on  Membership.  He  took  up 
the  work  in  earnest,  and  the  sofi^^tions  he  has  made  have  re- 
sulted in  a  large  increase  of  membership.  I  am  satisfied  this  will 
facilitate  the  work  of  securing  a  larger  membership. 

Senatob  Cabnkt:  I  move  the  adoption  of  the  changes  in  the 
Constitution  and  By-Laws  which  I  have  just  read. 

The  motion  was  duly  seconded  and  carried. 

And  in  connection  and  because  of  what  I  have  heard  in  regard 
to  the  work  of  Mr.  Cooper,  as  the  chairman  of  this  Membership 
Committee  and  what  I  know,  I  move  the  thanks  of  this  Associa- 
tion be  tendered  Mr.  Cooper  for  the  work  he  has  done  in  increas- 
ing the  membership. 

The  motion  was  duly  seconded  and  carried. 

The  PBEsmENT :  If  there  is  no  farther  business,  we  will  take  up 
the  last  section  of  the  rei>ort  of  the  Committee  on  Law  Reform, 
the  fifth  recommendation. 

Chaujman  Evans:  In  reference  to  this  fifth  proposition,  it  is 
not  a  question  of  a  primary  law,  because  we  have  that  I  do  not 
know  just  what  the  reasons  were  which  placed  every  other  elec- 
tive officer  of  the  State  and  county  under  the  primary  system  and 
left  the  judicial  officers  out.  I  am  not  here  to  defend  or  say  any- 
thing in  favor  of  the  primary  system.  I  presume  it  was  sug- 
gested and  adopted  in  order  to  relieve  our  officers  and  electors 
from  a  small  clique  of  men  or  interests,  and  for  the  further  pur- 
pose of  getting  close  to  the  people  and  in  order  to  hear  the  voice 
of  the  people. 

It  seems  to  me  that  if  we  are  to  continue  our  primary  qrstem, 
we  ought  not  to  compel  our  judicial  officers,  as  tiiey  are  at  the 
present  time,  to  remain  in  good  standing  with  the  class  of  people 
they  must  remain  in  good  standing  with  if  they  are  to  receive 
preferment  at  the  primary  that  nominates  delegates  to  the  county 
eonventionft-HMmething  over  three  hundred  of  them  in  our  ju- 
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dicial  distriiSt.  And  from  that  day  to  the  convention  time,  I 
believe  it  to  be  true,  that  the  judicial  aspirants  must  feel  humil- 
iated by  the  things  that  come  to  them,  as  well  as  the  things  they 
feel  almost  impelled  to  do  in  presenting  their  claim  to  these  three 
hundred  people. 

This  proposition,  as  I  take  it,  will  come  as  near  taking  our 
judicial  ofScers  out  of  politics  as  any  proposition  we  may  present. 
It  simply  means  that  under  such  restrictions  as  the  Legislature 
might  adopt  every  man  seeking  a  nomination  would  have  his 
name  on  one  ticket  on  primary  day.  That  ticket  would  be  deliv- 
ered to  Democrats,  Republicans,  or  any  other  political  party,  and 
the  two  highest  names  thus  selected  should  go  on  the  oflcial  elec- 
tion ballot. 

Major  Lagey  :  Are  the  names  alphabetically  arranged,  and  if 
so,  does 'one  political  party  precede  the  other  at  the  top  of  the 
ballot? 

GHAmicAN  Evans:  If  in  the  wisdom  of  the  Legislature  there 
should  be  an  advantage  in  the  first  name,  provisions  could  be 
made  for  alternating  the  names.  There  would  be  no  desig^iation 
of  any  political  party  and  no  indication  as  to  what  party  the 
candidate  affiliated  with. 

I  move  the  adoption  of  the  recommendation. 

Senator  Van  Law:  I  do  not  know  that  I  have  in  mind  the 
policy  of  the  Association.  I  have  understood  that  with  respect 
t6  political  questions  the  Association  would  take  no  stand.  I 
assume,  from  the  character  of  the  discussion,  this  does  involve 
something  of  a  political  question. 

The  Law  Reform  Conmiittee  understands  that  this  was  simply 
submitted  for  discussion  and  not  for  adoption.  Upon  that  under- 
standing my  concurrence  was  given.  I  would  raise  the  point  of 
order  that  the  adoption  of  this  proposition  is  not  before  the  Asso- 
ciation. 

The  PBBsmENT :  I  know  no  fundamental  law  that  restricts  us. 
My  judgment,  however,  is  that  the  Association  ought  to  avoid  as 
far  aa  may  be  possible  any  matter  that  might  savor  of  politics. 
But  in  any  event  as  this  was  only  reported  for  discussion,  I  would 
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thiiik  it  hardly  fair,  in  view  of  the  fact  that  many  members  haye 
already  left  for  their  homes,  to  take  action  upon  it. 

Chairman  Evans:  I  withdraw  the  motion. 

Another  matter  was  brought  to  our  attention  by  Mr.  O.  M. 
Brockett  of  Polk  County,  with  reference  to  the  disbarment  of 
attorneys.  A  few  years  ago  a  disbarment  proceeding  which  oc- 
curred in  Hamilton  County  was  the  subject  of  a  decision  by  our 
courts  to  the  effect  that  the  attorney  prosecuting  the  proceeding 
was  entitled  to  compensation  by  the  county  for  his  services  thus 
rendered.  Immediately  thereafter  the  Legislature  enacted  a  stat- 
ute which  prohibited  such  compensation,  leaving  the  attorneys 
who  prosecuted  the  action  without  compensation  for  their  ser- 
vices. Several  matters  are  brought  to  our  attention  in  connection 
with  this,  which  suggests  that  it  is  almost  impossible,  without 
great  sacrifice,  to  rid  our  profession  of  undesirable  members. 

Mr.  Brockett  sends  a  somewhat  lengthy  bill  which  he  had  pre- 
pared sometime  ago,  placing  the  disbarment  of  attorneys  under 
the  so-called  Cosson  law,  making  it  the  duty  of  the  officers  named 
in  this  law  to  take  the  same  recognition  of  disbarment  proceed- 
ings that  they  take  in  the  removal  of  officers.  The  bill  as  drawn 
up  by  Mr.  Brockett  is  as  follows. 

A  Bill  for  an  Act  to  Amend  Chapter  X  of  Title  HI  of  the  Bapplement  of 

1907,  to  the  Code  of  Iowa,  Entitled  "Of  Attorneys  and  CoanseUora. " 
Be  it  enacted  by  the  Oeneral  Aeaemhly  of  the  State  of  Iowa: 

Seetion  L  That  section  325  of  the  supplement  of  1907  to  the  Code  of 
Iowa,  be  and  the  same  is  hereby  amended,  by  adding,  after  the  word  "it" 
and  before  the  word  "if"  in  the  fifth  line  thereof  the  following: 

"Saeh  proceedings  may  also  be  eommeneed  in  the  same  manner  as  is 
provided  by  Chap.  78,  of  the  laws  of  the  Thirty-third  General  Assembly  of 
the  State  of  Iowa,  in  proceedings  for  the  removal  of  county  attorneys, 
mayors,  police  officers,  marshals,  and  constables;  in  which  latter  ease  the 
duties  of  the  Governor,  Attorney  General,  Chief  Justice  of  the  Supreme 
Court  of  the  State,  and  of  the  several  county  attorneys  therein,  with  refer- 
ence to  such  disbarment  proceedings,  shall  be  the  same  as  is  prescribed  in 
said  Chap.  78,  in  relation  to  proceedings  for  removal  of  officers  under 
authority  thereof." 

And  said  section  325  is  hereby  further  amended  by  adding  after  the  word 
"Qourt",  and  before  the  word  "the"  in  the  sixth  line  thereof,  the  fol- 
lowing: "or  order  of  the  Governor,  or  upon  complaint  filed  by  the  Attorney 
Ckneral  or  county  attorn^." 
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Seetion  11.  This  aet  being  deemed  of  immediate  importance  shall  take 
effect  and  be  in  force  from  and  after  its  publication  in  the  Register  and 
Lieader  and  the  Des  Moines  Capital,  newspapers  published  in  the  city  of 
Dee  Moines. 

The  bill  is  hardly  in  condition  or  form  to  be  presented  to  the 
Association.  I  present  the  sabstance  of  it  in  the  following  recom- 
mendation or  motion : 

I  move  70U  that  it  is  the  sense  of  this  Association  that  the  pro- 
cedure for  the  disbarment  of  attorneys  should  be  placed  by  legis- 
lation under  the  statutes  now  enacted  for  the  removal  of  public 
officers. 

Duly  seconded. 

The  PBEsmENT :  Tou  have  heard  the  motion,  gentlemen.  Per- 
sonally the  chair  is  of  the  opinion  it  would  be  very  salutary  legis- 
lation. The  fact  is,  as  we  all  know,  our  great  and  honorable 
profession  is  frequently  brought  into  disrepute  by  reason  of  some 
miserable  excrescence  that  grows  upon  the  body  politic.  If  we 
could  get  rid  of  this  it  would  be  a  blessing  to  the  State  and  the 
people  who  are  victimized. 

Mb.  E.  E.  Hasner  :  It  seems  to  me  that  this  motion  ought  to  be 
considered  before  the  convention  before  we  vote  upon  it.  It 
seems  to  me,  if  you  are  familiar  with  the  rulings  of  our  Supreme 
Court,  there  is  adequate  authority  in  the  hands  of  the  court  and 
the  members  of  the  bar  who  better  than  anybody  else  know  the 
situation  and  whose  responsibility  would  be  greater  under  what- 
ever action  it  is  proper  to  take.  It  was  not  until  the  statute  was 
passed  forbidding  compensation  to  be  paid  to  the  attorneys  to 
prosecute  the  proceedings  that  any  such  question  as  this  arose. 
It  would  look  now  as  if  the  only  reason  we  are  advocating  a 
change  is  that  the  attorneys  who  are  charged  with  looking  after 
these  matters  are  only  willing  to  do  so  if  they  get  adequate  pay 
for  doing  that  which  it  is  their  solemn  duty  to  do. 

I  am  radically  against  any  attempt  to  change  a  time-honored 
role,  endorsed  by  the  bars  of  all  States.  You  are  getting  away 
from  the  theory  under  which  this  power  should  be  exercised.  I 
do  not  think  we  ought  to  adopt  a  resolution  of  this  kind. 
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Mb.  Pabbish  :  It  seems  to  me  we  ought  not  to  dispose  of  this 
question  in  the  time  we  have  here  now.  I  therefore  move  you  this 
subject  be  continued  until  the  next  meeting  of  this  Association 
for  consideration. 

Duly  seconded. 

The  motion  was  duly  carried. 

Upon  motion  duly  made  the  Association  adjourned  sine  die. 
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CONSTITUTION  AND  BY-LAWS 

OF 

THE  IOWA  STATE  BAR  ASSOCIATION 


CONSTITUTION 


ABTIGLE  I 
NAHX 

SionoN  1.  This  Aasodation  shall  be  known  as  the  Iowa  State  Bar 
Association. 

ABTIGLE  n 

OBJECT 

Section  1.  This  Association  is  formed  to  cnlti^te  the  seienee  of  juris- 
prndeneoi  to  promote  reform  in  the  law,  to  fkdlitate  the  administration  of 
jnstiee,  to  elevate  the  standard  of  integrity,  honor  and  eoxateBy  in  the  legal 
prof  etsion,  to  encourage  a  thorough  and  liberal  education,  and  to  cherish  a 
spirit  of  brotherhood  among  the  members  thereof. 

ABTIGLE  m 


Section  1.  The  membership  of  this  Association  shall  be  composed,  first, 
of  the  charter  members  present  at  the  organisation  as  shown  hj  the  roll 
and  paying  the  annual  dues;  and,  second,  members  may  be  hereafter  ad- 
mitted to  the  Association  on  application  to  and  recommendation  by  the  Gom- 
mittee  on  Membership,  provided  the  applicant  be  recommended  for  admis- 
sion by  either  the  Gounty  Bar  Association  of  the  applicant's  county  or  by 
three  members  of  this  Association  in  good  standing. 

ABTIGLE  IV 

0TFICEB8 

Section  1.  The  officers  of  this  Association  shall  be  a  President,  Vice-' 
President,  Secretary,  Librarian,  and  Treasurer,  who  shall  be  elected  at  each 
annual  meeting  by  ballot,  without  the  intervention  of  a  nominating  commit- 
tee, and  who  shaU  each  hold  office  until  his  successor  is  elected  and  qualified. 

Sec.  2.    The  members  adopting  this  Gonstitution  shall  at  once  organise 
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bf  «leetiiig  offieeTB  and  an  Ezeentiye  Committee,  as  provided  in  Artiele  Y 
hereof,  to  serve  until  the  first  annual  meeting  hereafter  to  be  held. 

ABTICLB  V 
ixBCUTivK  ooicicrrm 

SionoN  Is  The  business  of  the  Assoeiation  shall  be  managed  and  eon- 
troUed  hj  an  Ezeentive  Committee  composed  of  the  President,  who  shall 
boi^ez-offieio  Chairman,  and  eleven  other  members,  one  from  eaeh  Congres- 
sional District,  to  be  nominated  b7  the  members  of  this  Association  present 
from  each  Congressional  District  at  eaeh  annual  meeting. 

Sia  2.  Anj  committee,  standing  or  special,  ma7  consider  and  take  ac- 
tion upon  anj  matter  of  business  pending  before  it,  by  correspondence;  the 
vote  being  taken  in  writing  and  dnly  entered  of  reoord  upon  the  minotes  of 
soch  committee,  and  when  so  taken  and  entered  shall  stand  as  the  act  of 
the  committee. 

ABTICLB  VI 

8TANDIN0  OOMMICTIBS 

SionoN  1.  There  shall  be  the  following  standing  committees,  who  shall 
be  elected  bj  the  Executive  Committee,  from  the  body  of  the  Association,  at 
their  first  meeting  hereafter  to  be  held  and  at  their  first  meeting  succeeding 
each  annual  meeting  of  this  Association,  to-wit: 

First.  On  Membership,  to  be  composed  of  such  members  as  shall  be  pro- 
vided in  the  By-Laws. 

Second,    On  Grievances,  to  be  composed  of  five. 

Tlwrd.    On  Law  Bef  orm,  to  be  composed  of  seven. 

fourth.  On  Legal  Education  and  Admission  to  the  Bar,  to  be  composed 
of  five. 

Fifth,    On  Legal  Biography,  to  be  composed  of  three. 

ABTICLE  Vn 

nOBS  AND  DXJKS 

SBcnoN  1.  The  admission  fee  shall  be  three  dollars  ($3),  payable  in 
advance,  and  to  accompany  the  application  for  admission. 

Seo.  2.  The  annual  membership  dues  shall  be  three  dollars  ($3),  payable 
at  each  annual  meeting,  and  if  not  paid  within  sixty  days  thereafter  the 
membership  may  be  forfeited,  and  the  name  of  the  delinquent  shall  not 
appear  upon  the  published  roll  of  membership. 

Sio.  3.  The  payment  of  the  admission  fee  shall  relieve  the  member 
from  further  payment  until  the  next  annual  meeting  thereafter  held. 

ABTICLE  Vm 

ANNUAL  ]£ESTIN6S 

Skotion  1.  The  annual  meeting  shall  be  held  at  such  time  as  the  Execu- 
tive Committee  may  determine.  The  annual  meeting  for  1895  shall  be  held 
in  the  city  of  Des  Moines,  but  thereafter  the  place  of  meeting  shall  be 
selected  by  the  Executive  Committee. 
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ABTIGLE  IX 

HONOKABT  DSUBGATBS 

SEcnoif  1.  This  AsBoeiation  will  at  any  time  admit  as  bonoraiy  dele- 
gates  not  ezeeeding  two  from  the  Bar  Association  of  anj  county  in  the 
State,  they  to  be  entitled  to  aU  the  privileges  of  membership  at  snob  meet- 
ixig,  with  the  exception  of  the  right  to  vote  and  bold  office. 

ABTIGLE  X 

BT-LAW8 

Sbchon  1.  The  ExeeatiVe  Committee  is  charged  with  the  duty  of  adopt- 
ing appropriate  By-Laws,  not  inconsistent  herewith,  for  the  government 
and  control  of  the  officers,  committees  and  the  business  of  the  Association. 
These  By-Laws  shall  be,  however,  subject  to  change  by  the  Association  at 
any  regolar  meeting. 

ABTICLE  XI 

AMXNDING  THS  OONSTTFUTION 

SiOTXON  1.  This  Constitution  may  be  amended  at  an  annual  meeting  by 
an  affirmative  vote  of  not  lees  than  two-thirds  of  all  the  members  present, 
but  can  be  amended  by  a  majority  vote  when  the  proposed  amendment  has 
been  submitted  to  the  last  preceding  annual  meeting  of  the  Association. 


BY-LAWS 


BULE  I 

lOBTINGS 

Skction  1.  The  regular  annual  meetings  of  the  Association  shall  be 
held  at  such  time  and  place  as  shall  be  fixed  by  the  Executive  Committee 
and  the  place  shall  be  announced  by  the  Executive  Committee  before  the 
adjournment  of  the  annual  meeting  prior  thereto. 

QUORUM 

Sia  2.  Twenty-five  of  the  active  members  of  the  Association  shall  con- 
stitute a  quorum  for  the  transaction  of  business. 

BULE  n 

OBDKB  OF  BUSmiSS 

fiteonoN  1.  At  the  hour  appointed  for  the  annual  meeting,  the  President, 
or  in  his  absence  the  Vice-President,  shaU  take  the  chair  and  the  Secretary 
shall  proceed  to  call  the  roU  and  note  the  members  present.  In  the  absence 
of  both  the  President  and  Vice-President,  the  members  present  shall  elect  a 
President  pro  tempore  as  soon  as  the  Secretary  shall  announce  the  presence 
of  a  quorum.  Should  no  quorum  attend  within  the  hour  appointed  for  the 
meeting,  the  members  present  shall  fix  a  time  for  which  the  meeting  shaU 
stand  adjourned. 
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Ssc.  2.    The  order  of  bueiiieiB  at  the  anniial  meeting  ehaU  be  as  foOowe: 

Fini.    OaUing  the  roll  of  members. 

Seeond.  Presentation  of  petitions,  letters,  memorials,  remonstranees  and 
other  papers  which  ma7  be  referred  to  appropriate  committees  and  other- 
wise disposed  of  without  debate. 

Tktrd.    Beport  of  Committee  on  Membership. 

Fowrih.    Admission  of  Members. 

Fifth.    Address  of  President. 

Sixth.    Beports  from  other  Standing  Committees. 

Seventh.    Nomination  and  Election  of  Officers. 

Bighth.    Unfinished  Business. 

NiiKth.    New  Business. 

Tenth.    Motions  and  Besolutions. 

Blevewth.  Annual  address  at  snch  time  as  Ezeeative  Committee  may 
determine,  and  other  addresses,  as  arranged  by  program. 

Twelfth.    Banquet  (evening  of  the  first  day). 

BULE  ni 

THXPBS8IDXNT 

Section  1.  The  presiding  officer  shall  rigidly  enforce  all  rules  adopted 
for  the  goyemment  of  the  Association,  shaU  preserye  order  and  deeorom 
and  in  the  debates  shaU  prevent  personal  reflections  and  eonfine  members 
to  the  qnestion  nnder  discussion,  countersign  all  orders  of  the  Seeretaiy 
upon  the  Treasurer,  and  appoint  all  committees  whose  election  is  not  other- 
wise provided  for. 

BULB  IV 

THE  BIOBXTABT 

Section  1.  The  Secretary  shall  keep  a  full  and  complete  list  of  the 
members  and  records  of  the  proceedings  of  the  Association  and  of  the 
Executive  Committee,  draw  orders  upon  the  Treasurer  for  all  sums  of 
mon^  ordered  by  the  Association  to  be  paid,  give  all  persons  elected  writ- 
ten notice  of  the  election,  and  attend  to  such  other  duties  as  may  be  im- 
posed upon  him  at  any  meeting  of  the  Association. 

Sec.  2.  The  Secretary  shall  within  ninety  days  after  the  close  of  each 
annual  meeting,  cause  to  be  printed  and  published  in  book  form  such  num- 
ber of  copies  of  the  proceedings  as  the  President  and  Secretary  shall  de- 
termine, containing  a  complete  record  of  all  the  proceedings,  including  all 
papers  presented  to  or  read  before  the  Association,  all  toasts  given  at  the 
annual  banquet,  the  reports  of  each  and  all  officers  and  committees;  the 
Constitution  and  By-Laws  of  the  Association,  with  all  amendments  thereto 
in  their  proper  places,  a  list  of  all  the  officers  and  members  of  the  Asso- 
ciation from  the  beginning,  including  the  committees  named  at  each  meet- 
ing, and  any  other  matters  he  may  deem  of  sufficient  importance  to  find  a 
place  in  the  volume. 
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He  Bhall  also  make  an  aceuiate,  complete,  modem  and  thorough  index 
of  the  proeeedingB,  with  ctoss  referenees,  ete.,  bo  that  the  matter  contained 
in  each  yolmne  may  be  rendered  easily  aeeessible;  and  preceding  the  index 
shall  make  and  canse  to  be  published  a  memorandum  of  aU  subjects  re- 
ferred to  the  committees,  general  and  special,  the  subject  of  each  and  all 
of  the  annual  addressee,  giving  author,  and  the  subject  and  author  of  all 
papers  read  before  the  Association  from  its  origin  down  to  the  time  of  the 
publication  of  the  yolume. 

The  same  to  be  after  the  form  and  style  of  such  memoranda  as  printed 
and  published  in  the  proceedings  of  the  American  Bar  Association  for  the 
year  1898. 

Sbg.  3.  In  the  published  proceedings  for  the  year  1901,  he  shall  in  ad- 
dition to  the  regular  index,  make  and  publish  a  complete,  accurate  and 
thorough  index,  with  usual  cross  references  of  all  previous  proceedings, 
giving  volume  or  year  and  page  of  the  proceedings  where  the  matter  re- 
ferred to  may  be  found. 

Sbo.  4.  He  shaU  receive  in  fuU  compensation  for  services  now  or  here- 
after exacted  of  him,  by  by-law,  rule,  resolution,  or  vote  of  the  Association, 
the  sum  of  two  hundred  dollars  per  annum. 

8x0.  5.  All  contracts  for  the  publication  of  the  proceedings  shall  be 
executed  by  the  President  and  Secretary. 

Sic.  6.  Immediately  on  publication,  the  Secretary  shall  mail  to  each 
active  member  of  the  Association  one  copy  of  the  proceedings;  and  the 
remainder  shall  be  kept  for  sale  and  exchange.  Exchanges  may  be  made 
with  such  societies  and  organisations  as  the  Executive  Committee  may 
direct;  and  the  Executive  Gonmiittee  shall  fix  the  price  at  which  each  vol- 
ume may  be  sold. 

Sbo.  7.  A  Membership  Committee  consisting  of  eleven  members  of  this 
Association  shall  be  appointed  by  the  President  before  or  immediately  after 
the  adjournment  of  each  annual  meeting.  No  two  members  of  the  committee 
shaU  reside  in  the  same  Congressional  District,  and  each  member  of  said 
committee  is  hereby  empowered  to  appoint  in  each  county  in  his  district  a 
sub-committee  of  three  resident  lawyers  to  canvass  for  membership  of  this 
Association  aU  resident  members  of  the  bar  of  such  county,  with  power  in 
each  appointing  body  to  remove  for  failure  to  perform  the  duties  of  the 
of&ee. 

BULE  V 

THX  T.TWBARTAN 

Section  1.  The  Librarian  shall  receive  from  the  Secretary  all  the  printed 
literature  of  the  Association,  except  a  sufficient  number  of  the  proceedings 
of  each  year  to  distribute  among  the  members  of  the  Association,  and  shaU 
preserve  the  same,  and  he  is  hereby  directed  to  mail  to  each  public  library 
in  the  State  of  Iowa  a  copy  of  the  proceedings  of  each  year  and  to  exchange 
proceedings  with  other  Associations. 
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BULE  YI 


Sbotion  1.  The  Treamirer  shall  eoUeet  all  moneTS  due  the  Aaeoeiation, 
keep  correct  aoeonnts  of  the  receipts  and  ezpenditnres,  and  also  an  ae- 
connt  with  each  member,  pay  all  orders  drawn  hj  the  Beeretarj  and  coun- 
tersigned by  the  President,  and  make  a  full  and  correct  report  of  the 
condition  of  the  treasory  to  the  Association  at  each  annual  meeting  and  at 
any  other  time  when  reqaested  by  the  Exeentive  Committee,  and  perform 
such  other  duties  as  the  Association  may  require.  He  shall  furnish  a  bond 
in  such  sum  and  on  such  conditions  as  the  President  and  Secretary  may  pre- 
scribe, the  cost  of  which  shall  be  paid  by  the  Association. 

BULE  vn 

OFJIGBBS  AND  THEIB  KLECTION 

Section  1.  The  President,  Vice-President,  Secretary,  Treasurer  and  Ez- 
ecutive  Committee  shall  be  elected  at  each  annual  session  and  hold  their 
offices  for  one  year  and  until  their  respectiTC  successors  be  duly  elected. 

Sic.  2.  All  elections  for  officers  shall  be  by  baUot,  and  a  majority  of 
the  whole  number  of  yotes  cast  shall  be  requisite  to  the  election  of  a  can- 
didate. 

Sbo.  3.  Nominations  shall  be  made  to  the  annual  meeting  immediately 
preceding  the  time  fixed  for  election. 

Sso.  4.  No  member  shall  be  entitled  to  vote  at  an  election  for  officers 
until  all  arrears  due  by  said  member  to  the  Association  shall  be  paid. 

BULE  vm 


Section  1.  No  person  shall  be  admitted  to  membership  unless  he  is  a 
member  of  the  Bar  of  the  State  of  Iowa,  in  good  standing  and  has  been 
recommended  as  by  the  Constitution  of  this  Association  provided. 

Sec.  2.  No  person  shall  be  considered  a  member  unless  he  shall  have 
signed  the  roU  and  paid  into  the  hands  of  the  Treasurer  the  annual  dues 
provided  by  the  Constitution. 

Sec.  3.  Any  gentleman  learned  in  the  law  may  be  elected  to  honorary 
membership  in  the  same  manner  as  is  required  in  the  election  to  active 
membership. 

Sec.  4.  Honorary  members  shall  be  entitled  to  aU  the  privileges  of  ac- 
tive members,  excepting  serving  on  committees,  voting  and  holding  office. 

BULE  IX 

STRIKING  TBOU   THE  BOLL 

Section  1.  Any  member  who  may  be  indebted  to  the  Association  in 
any  sum  shaU  receive  written  notice  from  the  Treasurer,  and  if  said  mem- 
ber does  not  within  two  months  after  such  notice  pay  his  indebtedness, 
he  shaU  be  reported  by  the  Treasurer  to  the  President  and  Secretary  and, 
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upon  the  eonennent  aetion  of  a  majority  of  siieh  officerB,  be  shall  forfeit 
hia  membership,  and  shaU  be  reinstated  only  upon  the  payment  of  all  his 
indebtedness  to  the  Association,  and  the  eoneorrenee  of  a  majority  of  the 
members  present  at  the  annnal  meeting  of  the  Association  next  following 
sneh  siottlement. 

BULE  X 

OOICICITTKBS 

SscnoN  1.  Besides  the  officers  provided  for  in  the  charter,  there  shall 
be  elected  annually  by  the  EzecutiTe  Committee  at  the  session  immediately 
following  such  annual  meeting,  the  following  standing  conmiittees:  Mem- 
bership, Legal  Education  and  Admission  to  the  Bar,  Grievances,  Law  Be- 
form,  Biography  and  History. 

szxcunvE 

Sic.  2.  The  President  shall  be  ez-officio  Chairman  of  the  EzecutiTe 
Committee,  which  shall  perform  the  duties  in  the  manner  specified  in  the 
charter.  The  Ezecutiye  Committee  shaU  annually  select  three  persons,  each 
of  whom  shall  prepare  and  read  at  the  annual  meeting  of  this  Association 
a  paper  upon  subjects  to  be  designated  by  the  Executive  Committee. 

GSEKVANGBS 

Sbo.  3.  All  complaints  or  charges  of  professional  misconduct  against 
any  member  shall  in  the  first  instance  be  made  to  thiB  committee,  who 
shall  first  investigate  the  same  and  report  thereon.  If  such  complaint  oi 
charges  appear  to  be  well  founded  this  committee  shall  report  to  the  Aa- 
sedation  what  action  in  their  judgment  shall  be  taken  thereon,  where- 
upon the  Association  may,  after  a  fair  hearing,  upon  due  notice  to  the 
accused,  proceed  to  suspend  or  expel  said  member,  and  if  the  charge  be 
such  as  comes  in  the  summary  jurisdiction  of  the  courts,  may  order  pro- 
ceedings to  be  instituted  and  present  the  same  against  the  party  or  parties 
accused,  and  shall  appoint  a  committee  of  prosecution  for  each  particular 


LAW  BBTOSM 

Sic.  4.  Any  and  all  legislation  proposed  relative  to  the  enactment  of 
new  laws  or  changes  in  those  prevailing,  shall  be  referred  to  this  conmiittee 
who  shall  examine  and  report  its  action  upon  the  case. 

LSOAL  BXCORAPHT  AND  HIBTOBY 

Seo.  5.  This  committee  shall  receive  all  papers  referred  to  them  and 
shall  collect  all  data  obtainable  touching  the  past  history  of  the  Bar  of 
Iowa  and  the  members  thereof,  arrange  the  same  in  order  for  publication, 
and  report  the  same  to  the  Association  for  its  further  order  and  action. 

Sic.  6.     The  Executive  Conmiittee  shall  appoint  a  Marshal,  who  shall, 
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under  tlie  general  control  of  the  Premdent,  assist  in  preserving  order  and 
perform  the  dnties  of  a  sergeant-at-arms  of  a  deliberatiye  body. 

AUDITING 

Sbc.  7.  The  President  shall  at  least  ten  days  prior  to  eaeh  annual  meet- 
ing, appoint  an  Auditing  Committee  of  three  members,  at  least  two  of 
whom  shall  be  residents  of  the  town  or  city  where  the  Treasurer  resides. 
To  this  committee  shall  be  referred  aU  reports  of  officers,  and  it  shall  be 
its  duty  to  examine  all  books  of  accounts,  vouchers  and  other  matters  re- 
lating to  the  financial  management  and  condition  of  the  Association. 

BULE  XI 

BULKS  OF  OKDXB 

Sbotion  1.  No  motion,  resolution  or  amendment  (except  to  postpone,  to 
lay  on  the  table,  or  refer  to  a  committee)  shall  be  debatable  unless  offered 
in  writing,  seconded  and  stated  by  the  President;  and  after  it  has  been 
debated  the  President  shall  again  state  it  before  any  vote  shall  be  taken 
upon  it. 

Sbc.  2.  Unless  specified,  Roberts'  Bnles  of  Order  shall  be  the  guide 
and  authority,  when  applicable,  on  aU  questions  arising  in  the  Assodation. 

Sbg.  3.  All  recommendations  of  the  Committee  on  Law  Beform  shall  be 
in  writing  and  filed  with  the  Secretary  at  least  three  weefcB  prior  to  the 
regular  annual  meeting.  The  Secretary  shall  thereupon  cause  same  to  be 
•printed  at  the  expense  of  the  Association,  and  at  least  ten  days  prior  to 
said  annual  meeting  he  shall  send  one  printed  copy  of  said  recommendations 
to  each  and  every  member  of  the  Association.  No  report  not  so  filed  and 
•distributed,  nor  any  part  thereof,  shall  be  considered  and  adopted  unless  by 
unanimous  consent  of  all  members  present  and  voting  on  the  proposition. 

BULE  xn 

THX  BT-LAWS 

Sboiion  1.  Any  article  or  section  of  the  By-Laws  may  be  temporarily 
suspended  by  a  unanimous  vote  of  the  members  present. 

Sbc.  2.  By-Laws  may  be  enacted,  amended  or  repealed  by  a  majority 
vote  of  the  members  present  at  any  regular  meeting. 

BULE  xm 

SBOnON  OK  TAXATION 

Sbotion  1.  There  is  hereby  created  a  Section  on  Taxation,  such  Section 
to  consist  of  six  members,  two  of  whom  shall  be  annually  appointed  by  the 
Executive  Committee  to  serve  for  three  years,  together  with  such  other 
members  of  the  Association  as  may  identify  themselves  with  said  Seetion 
to  aid  the  work  thereof.  Of  those  first  appointed  under  this  rule,  two 
shall  be  appointed  for  one  year,  two  for  two  years  and  two  for  three 
years  each. 


Digitized  by  VjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  207 

Sic.  2.  Said  Section  will  immediately  upon  its  appointment  organise 
hj  electing  from  the  six  members  so  appointed  the  following  officers: 
President,  Vice-President  and  Secretary,  the  duties  of  which  shall  be  those 
nsnally  performed  bj  sncfa  officers. 

Sbo.  3.  Said  Section  shall  have  a  meeting  annually  in  connection  with 
the  annual  meeting  of  this  Association,  and  as  a  part  of  the  same,  and  in 
the  arrangement  of  the  program  of  the  Association  a  definite  time,  not 
exceeding  one  morning  or  afternoon  session,  shall  be  set  apart  to  the  pro- 
ceedings of  this  Section,  and  at  such  time  the  meeting  will  be  presided  over 
by  the  President  of  this  Section. 

SEa  4.  By  thd  isoncurrent  action  of  the  President  of  the  Section  and  at 
least  a  majority  of  the  Executive  Committee  of  the  Association,  this  Sec- 
tion shall  be  authorized  to  expend  such  sums  of  money  as  may  reasonably 
appear  to  be  necessary  in  collecting  statistics,  conducting  investigation  or 
in  any  other  manner  aiding  the  work  of  the  Section. 

Sbo.  5.  The  proceedings  of  this  Section  shall  be  published  under  an 
appropriate  heading  and  as  a  part  of  the  proceedings  of  this  Association. 
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Tanporarj  Chairman Emlin  MoGuaK,  Iowa  City 

Temporaiy  Seeretaxy Jambs  W.  Bollin«kb,  Iktvenport 

Pireaideiit A.  J.  UcCblaxt,  Keokuk 

Yiee-PresideBt L.  O.  Knnix,  Dm  JfoiaM 

Seexetary Jamss  W.  BoLLiMeKB,  Vanefupori 

Tnamaer John  N.  Baldwin,  dmneQ  BhffM 

00MMITTEE8 

Bxeeiaive.—Vint  Biatxiei,  E.  8.  Huston,  Borliagton;  Sewnd  Distziot, 
M.  J.  Wade,  Iowa  Gitj;  Third  Bistiiet,  G.  E.  Piekett,  Waterloo;  Foortii 
Dutriet,  J.  B.  Bane,  New  Hampton;  Fifth  Distriet,  D.  E.  Yoiie,  Marion; 
Sixth  District,  L.  G.  Blanehard,  Oskaloosa;  Seventh  Distriet,  James  0. 
Vbj,  Des  Moines;  Eighth  Distriet,  L.  G.  Meehem,  Centerville;  Ninth  Dia- 
tiiet,  E.  W.  Weeks,  Qntfarie  Center;  Tenth  Distriet,  D.  G.  Chase,  Webster 
Citj;  Eleventh  Distriet,  Craig  L.  Wright,  Sionz  Gitj. 

Xe^ol  BduoaUon  and  Admii89i4m  to  the  Bar, — ^Bmlin  Medain,  Iowa  City; 
li.  O.  Kinne,  Des  Moines;  George  F.  Heniy,  Des  Moines;  Geo.  W.  Wake- 
field, Sioux  City;  H.  O.  Weaver,  Wapello. 

Le^ol  Bto^rnip^.— George  G.  Wright,  Des  Moines;  H.  S.  Window,  New- 
ton; N.  M.  Hubbard,  Cedar  Bapids. 

To  Prepare  By-XaiM.— A.  J.  MoCrary,  Keokuk;  E.  8.  Huston,  Burling- 
ton; L.  C.  Blanehard,  Oskaloosa. 

Law  Beform, — ^A.  B.  Cummins,  Des  Moines;  J.  J.  ToUerton,  Cedar  FaBs; 
Samuel  Hayes,  Iowa  City;  Perzy  D.  Boss,  Jefferson;  T.  B.  Peny,  ABna; 
J.  H.  Henderson,  Ihdianola;  Cndg  L.  Wright,  Sioux  C^ty. 

Membership. — C.  L.  Nourse,  Des  Moines;  Jaeob  Sims,  Couneil  Bhiffi; 
D.  G.  Chase,  Webster  City. 

Orievanees.—l^ynB  Miles,  Corydon;  Anthony  C.  Daly,  ManhalHown;  W. 
A.  PariL,  Des  Moines;  T.  C.  Dawson,  Couneil  Bluffs;  J.  T.  HHek,  BorBngtoa. 

Auditing.^M.  J.  Wade,  Iowa  City;  E.  S.  Huston,  Burlington;  Thomas  A. 
Cheshire,  Des  Moines. 
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1896       • 

President L.  G.  Kinnx,  Des  Moines 

Viee-President J.  H.  Hx^ebson,  Indianola 

Secretazy Jamxs  W.  Bollinqsb,  Davenport 

Treasuier Gboboi  F.  Hknbt,  Des  Moines 

COMMITTEES 

BxeeuHve, — Furst  Distriet,  H.  O.  Weaver,  Wapello;  Seeond  Dutrict,  M. 
J.  Wade,  loipva  City;  Third  District,  G.  E.  Pickett,  Waterloo;  Fourth  Dis- 
trict, J  B.  Bane,  New  Hampton;  Fifth  District,  George  W.  Bnmham, 
Vinton;  Sixth  District,  H.  S.  Winslow,  Newton;  Seventh  District,  James 
G.  Day,  Des  Moines;  Eighth  District,  L.  0.  Meehem,  Centerville;  Ninth 
District,  P.  L.  Sever,  Stuart;  Tenth  District,  J.  A.  Henderson,  Jefferson; 
Eleventh  District,  Craig  L.  Wright,  Sionx  City. 

Legal  Bduoation  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
L.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello;  Geo.  W.  Wakefield,  Sionx  City. 

Legal  Biography. — George  G.  Wright,  Des  Moines;  H.  S.  Winslow,  Des 
Moines;  N.  M.  Hnbbard,  Cedar  Bapids. 

Constitution  and  By-Laws. — Charles  M.  Harl,  Council  Bluffs;  Milton 
Beml^,  Iowa  City;  C.  H.  Hatch. 

Law  Beform. — ^A.  B.  Cummins,  Des  Moines;  J.  J.  ToUerton,  Cedar  Falls; 
Samuel  Hayes,  Iowa  City;  Perry  D.  Bose,  Jefferson;  T.  B.  Perry,  Albia; 
J.  H.  Henderson,  Indianola;  Craig  L.  Wright,  Sioux  City. 

MevihersMp.--C.  L.  Nourse,  Des  Moines;  Jacob  Sims,  Council  Bluffs; 
D.  C.  Chase,  Webster  City. 

Qfievanoes. — ^Lewis  Miles,  Corydon;  Anthony  C.  Daly,  Marshalltown; 
W.  A.  Park,  Des  Moines;  T.  C.  Dawson,  Council  Bluffs;  J.  T.  Hlick,  Bur- 
lington. 

Delegates  to  American  Bar  Association. — L.  G.  Einne,  Des  Moines;  Em- 
lin  McClain,  Iowa  City;  James  G.  Day,  Des  Moines. 

1897 

President J.  H.  Hxndkbson,  Indianola 

'^^ce-President M.  J.  Wadb,  Iowa  City 

Secretary .Nathan  E.  Coffin,  Des  Moines 

Treasurer Gxobox  F.  Hinby,  Des  Moines 

COMMITTEES 
Bxecutive. — First  District,  Charles  D.  Leggett,  Fairfield;  Second  Dis.* 
trict,  E.  M.  Sharon,  Davenport;  Third  District,  J.  J.  McCarthy,  Dubuque; 
Fourth  District,  J.  H.  McConlogue,  Mason  City;  Fifth  District,  George 
W.  Bumham,  Yinton;  Sixth  District,  Chas.  B.  Clark,  Montezuma;  Seventh 
District,  John  Shortley,  Perry;  Eighth  District,  L.  C.  Mechem,  Centerville; 
Ninth  District,  E.  W.  Weeks,  Guthrie  Center;  Tenth  District,  J.  A.  Hen- 
derson, Jefferson;  Eleventh  District,  Craig  L.  Wright,  Sioux  City. 

14 
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Legal  BdmoatUm  and  Admiision  to  the  Bar.— Emlin  ICoGlaiii,  lows  Citj; 
L.  O.  Kinne,  Dm  Moiim;  George  F.  'Hmaj,  Des  Moines;  H.  O.  Weaver, 
Wapello;  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Biographg.^-JL  8.  Window,  Newton;  G.  G.  Noone,  Dee  Moines; 
A.  J.  McCrarj,  Keokuk. 

CofMtf<«tiofi  and  Bf-Lawe. — ^MOton  Beml^,  Iowa  Cily;  Jamee  W.  Bol- 
linger, Davenport;  T.  M.  Fee,  GenternDe. 

Law  Beform, — ^A.  B.  Cnnunine,  Dee  Moinee;  John  Gliggett,  Mason  Gitj; 
L.  G.  Blanehard,  Oekaloosa;  J.  H.  Preston,  Cedar  Bapids;  P.  W.  Burr, 
Charles  Cily;  C.  A.  Carpenter,  Columbus  Junetion;  Samuel  Hayes,  Iowa 

aty. 

Meniberehip.—'Bohert  M.  Haines,  GrinneU;  W.  A.  Park,  Des  Moines; 
M.  J.  Tobin,  Yinton. 

Gfievaiices. — Lewis  Miles,  Corydon;  Anthony  C.  Daly,  Marshalltown;  P. 
L.  Sever,  Stuart;  G.  G.  Saunders,  Council  Bluffs;  W.  J.  Boberts,  Keokuk. 

Delegates  to  Ameriean  Bar  Auociation, — ^L.  G.  Elinne,  Des  Moines;  Em- 
lin  McClaln,  Iowa  City;  J.  H.  MeConlogue,  Mason  City. 

Program,^Ii.  H.  Croeker,  Cedar  Bapids;  M.  J.  Wade,  Iowa  City;  F.  W. 
Eiehelberger,  Bloomfield. 


1898 

President M.  J.  Wade,  Iowa  City 

Vice-President James  O.  Cbosbt,  GamaviUo 

Secretary Nathan  E.  Covtin,  Dee  Moinee 

Treasurer Geobge  F.  Henbt,  Dee  Moinee 

COMMITTEES 

Executive, — ^First  District,  W.  J.  Boberts,  Keokuk;  Second  Distriet, 
James  H.  Feenan,  Marengo;  Third  District,  J.  A.  Bogers,  Clarion;  Fourth 
District,  Wm.  E.  Fuller,  West  Union;  Fifth  District,  E.  H.  Crocker,  Cedar 
Bapids;  Sixth  District,  Charles  B.  Clark,  Montezuma;  Seventh  Distriet, 
J.  H.  Henderson,  Indianoh;  Eighth  District,  L.  C.  Meehem,  Centerville; 
Ninth  District,  E.  W.  Weeks,  Guthrie  Center;  Tenth  District,  J.  A.  Hen- 
derson, Jefferson;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Bduoation  a?^  Admiseion  to  the  Bar. — ^Emlin  Mcdain,  Iowa  CS^ty; 
L.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello. 

Legal  Biography. — ^H.  S.  Winslow,  Newton;  David  Byan,  Newton;  A.  J. 
McCrary,  Keokuk. 

Conetitution  a?^  By-Lawe. — M.  W.  Beach,  Carroll;  John  Shortly,  Perry; 
Perry  D.  Bose,  Jefferson. 

Law  Beform.— 'It.  C.  Blanehard,  Oskaloosa;  J.  P.  Steele,  Winterset;  C.  A. 
Carpenter,  Columbus  Junction;  J.  H.  Preston,  Cedar  Bapids;  T.  G.  Har- 
per, Burlington;  B.  F.  Jordan,  Boone;  Samuel  Hayes,  Iowa  City. 

Membership.— Bobert  M.  Haines,  Grinnell;  W.  L.  Bead,  Des  Moines; 
George  C.  Scott,  Le  Mars. 
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Orieffaneea. — ^Lewis  Miles,  Goiydon;  G.  E.  Albrook,  Eldora;  Wm.  H. 
Bailj,  Des  Moines;  C.  G.  Saunders,  Ck)nneil  Blnifs;  J.  J.  McCarthy,  Da- 
bnqoe. 

Delegatet  io  American  Bar  Assooiatian, — H.  E.  Deemer,  Bed  Oak;  G.  A. 
Dndlej,  Des  Moines;  J.  M.  Parsons,  Bock  Bapids. 

Program.— J.  E.  E.  Markley,  Mason  Gitj;  W.  B.  Qoarton,  Algona;  W.  D. 
Erans,  Hampton. 

1899 

President Jamxs  O.  Grosbt,  OamaviOo, 

Vice-President L.  0.  Bianoha&d,  Oshdloasa 

Secretary Sah  S.  Wuoht,  Tipton 

Treasorer Gxobab  F.  Heney,  Det  Moines 

COMMITTEES 

Bxeeutive. — First  District,  H.  M.  Eicher,  Washington;  Second  District, 
O.  L.  Johnson,  Maquoketa;  Third  District,  G.  W.  Mnllan,  Waterloo;  Foarth 
District,  J.  H.  McConlogne,  Mason  Cily;  Fifth  District,  F.  O.  Ellison, 
Anamosa;  Sixth  District,  David  Byan,  Newton;  Seventh  District,  J.  P. 
Steele,  Winterset;  Eighth  District,  L.  G.  Mechem,  Genterrille;  Ninth  Dis- 
trict, G.  O.  Sannders,  Conneil  Blnlfs;  Tenth  District,  E.  A.  Morling,  Em- 
metsburg;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  Gitj. 

Legal  Bduoation  and  AdmUsion  to  the  Bar. — ^Emlin  McGlain,  Iowa  Gitj; 
L.  G.  Einne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello. 

Legal  Biography. — H.  S.  Winslow,  Newton;  David  Byan,  Newton;  A.  J. 
MeGrary,  Keokuk. 

Constitution  and  By-Laws. — ^M.  W.  Beach,  Carroll;  John  Shortley,  Perry; 
Perry  D.  Boss,  Jefferson. 

Law  Beform. — ^L.  G.  Einne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamosa;  J.  G.  Mabry,  GenterviDe;  E.  S.  Huston,  Burlington; 
J.  B.  Whitaker,  Boone;  E.  M.  Sharon,  Davenport. 

Membership.^-Boheirt  M.  Haines,  Grinnell;  W.  L.  Bead,  Des  Moines; 
George  G.  Seott,  Le  Mars. 

€hrievanees.—J.  J.  McCarthy,  Dubuque;  A.  J.  House,  Maquoketa;  D.  D. 
Murphy,  Elkader;  C.  W.  Bingham,  Cedar  Bapids;  F.  G.  Piatt,  Waterloo. 

Delegates  to  Amerioan  Bar  Association. — Alphonse  Matthews,  Dubuque; 
J.  H.  Henderson,  Indianola;  W.  B.  Quarton,  Algona. 

Frogram.—J.  H.  Quick,  Sioux  City;  J.  E.  E.  Markley,  Mason  City;  E.  C. 
Roach,  Boek  Bapids. 

1900 

President L.  G.  Blanohard,  OsJedloosa 

'^ce-President J.  J.  MoCabtht,  Dubuque 

Secretary Sah  S.  Wrioht,  Tipton 

Treasurer Gboms  F.«  Henby,  Des  Moines 
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COMMITTEES 

Bxecutive. — ^First  I>i8triet,  E.  S.  Huston,  Burlington;  Seeond  Butriet, 
Fred  Heinzy  Davenport;  Third  Difltriet,  C.  W.  Mnllan,  Waterloo;  Fourth 
Difltriet,  J.  H.  MeConlogne,  Maaon  City;  Fifth  XHatriet,  F.  O.  EUison, 
Anamoea;  Sixth  District,  Bobert  M.  Haines,  GrinneU;  Seventh  Distiiet, 
G.  P.  Hohnes,  Des  Moines;  Eighth  District,  J.  C.  Mabrj,  Genterville;  Ninth 
District,  Thomas  Arthur,  Logan;  Tenth  District,  Wesley  Martin,  Webster 
City;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Sducaiian  and  Admitsion  to  the  Bar. — Emlin  McCHain,  Iowa  City; 
L.  G.  Einne,  Des  Moines;  George  F.  Henry,  Des  Moines;  Thomas  A.  Ches- 
hire, Des  Moines;  Samnel  Hayes,  Iowa  City. 

Legal  Biography, — Geo.  W.  Wakefield,  Sioux  City;  John  diggett.  Mason 
City;  T.  M.  Fee,  Genterville. 

Constitution  and  By-Laws. — M.  W.  Beach,  Carroll;  John  Shortly,  Feny; 
Perry  D.  Bose,  Jefferson. 

Law  Bef orm.-— Jj.  G.  Elnne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamosa;  J.  P.  Lyman,  GrinneU;  E.  S.  Huston,  Burlington;  J. 
A.  Whitaker,  Boone;  E.  M.  Sharon,  Davenport. 

Membership. — George  C.  Scott,  Le  Mars;  Charles  Baker,  Iowa  City;  J.  M. 
Bead,  Des  Moines. 

Orievanees. — A.  J.  House,  Maquoketa;  L.  L.  Livingston,  Corydon;  D.  D. 
Murphy,  Elkader;  C.  W.  Bingham,  Cedar  Bapids;  F.  G.  Piatt,  Waterloo. 

Delegates  to  American  Bar  Association. — George  W.  Seevers,  Oskaloosa; 
J.  G.  Sherwin,  Mason  City;  James  O.  Crosby,  Gamavillo. 

Program.'-A.  E.  Swisher,  Iowa  City;  J.  H.  Preston,  Cedar  Bapids;  Bobert 
M.  Haines,  GrinneU. 

1901 

President J.  J.  MoCabthy,  Dubuque 

Vice-President J.  H.  McConlogux,  Mason  City 

Secretary Sam  S.  Weight,  Tipton 

Treasurer Gkobai  F.  Hsnbt,  Des  Moines 

COMMITTEES 

Executive. — ^First  District,  H.  M.  Eicher,  Washington;  Second  District, 
S.  F.  Smith,  Davenport;  Third  District,  S.  M.  Weaver,  Iowa  Falls;  Fourth 
District,  W.  A.  Hoyt,  Fayette;  Fifth  District,  J.  H.  Preston,  Cedar  Bapids; 
Sixth  District,  0.  M.  Brown,  Sigoumey;  Seventh  District,  J.  D.  Gamble, 
KnoxviUe;  Eighth  District,  J.  C.  Mabry,  CenterviUe;  Ninth  District,  H.  W. 
Byers,  Harlan;  Tenth  District,  E.  T.  Swotting,  Algona;  Eleventh  District, 
Geo.  W.  Wakefield,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
L.  G.  Elnne,  Des  Moines;  George  F.  Henry,  Des  Moines;  Thomas  A.  Ches- 
hire, Des  Moines;  Samuel  Hayes,  Iowa  City. 

Legal  Biography. — Geo.  W.  Wakefield,  Sioux  City;  John  CUggett,  Mason 
City;  T.  M.  Fee,  CenterviUe. 
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Ctmstitution  and  By-Law. — ^H.  E.  Deemer,  Bed  Oak;  J.  A.  Bogen, 
Clarion;  E.  M.  Sharoiii  Davenport. 

Law  Be  farm. — L.  G.  KinnOi  Des  Moines;  M.  J.  Wade,  Iowa  Citj;  H.  M. 
Bemlej,  Anamosa;  J.  H.  HendeTson,  Indianola;  E.  S.  HuBton,  Burlington; 
Charles  A.  Clark,  Cedar  Bapids;  H.  K.  Evans,  Oorydon. 

Member$hip. — Jacob  Sims,  Council  Bluffs;  M.  W.  Beach,  Carroll;  E.  M. 
Carr,  Manchester. 

Gfiavaneas.'—T.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  E. 
ML  Carr,  Manchester;  Erastns  B.  Soper,  Emmetsbnrg;  Wm.  E.  Fuller,  West 
Union. 

Delegatea  ta  American  Bar  Aasociatum. — ^E.  E.  McElroj,  Ottumwa;  L.  C. 
Blanchard,  Oskaloosa;  C.  C.  Cole,  Des  Moines. 

Program. — C.  G.  Saunders,  Council  Bluffs;  H.  W.  Bjers,  Harlan. 

1902 

President J.  H.  MgConlooux,  Mason  City 

T^ce-President Bobbst  M.  HainkS;  GrinneU 

Secretary Sam  S.  Wuoht,  Tipton 

Treasurer GxoBOi  F.  Henbt,  Dea  Moines 

COMMITTEES 

Executive. — First  District,  J.  C.  Davis,  Keokuk;  Second  District,  P.  B. 
Wolfe,  Clinton;  Third  District,  S.  M.  Weaver,  Iowa  Falls;  Fourth  District, 
W.  L.  Eaton,  Osage;  Fifth  District,  C.  W.  Bingham,  Cedar  Bapids;  Sixth 
District,  C.  M.  Brown,  Sigoumey;  Seventh  District,  J.  H.  Henderson, 
Indianola;  Eighth  District,  H.  K.  Evans,  Corydon;  Ninth  District,  Shirley 
Gillilland,  Glenwood;  Tenth  District,  Ernest  Kell^,  Emmetsbnrg;  Eleventh 
District,  Geo.  W.  Wakefield,  Siouz  City. 

Legal  Education  and  Admisaion  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
H.  E.  Deemer,  Bed  Oak;  C.  C.  Cole,  Dee  Moines;  Geo.  Dunham,  Manchester; 
GFeorge  F.  Henry,  Dee  Moines. 

Legal  Biography. — Geo.  W.  Wakefield,  Siouz  City;  John  Cliggett,  Mason 
City;  T.  M.  Fee,  Centerville. 

Constitution  and  By-Laws. — J.  A.  Sogers,  Clarion;  E.  M.  Sharon,  Daven- 
port; C.  P.  Holmes,  Des  Moines. 

I^w  Beform. — ^L.  G.  Eonne,  Dee  Moines;  M.  J.  Wade,  Iowa  City;  J.  H. 
Henderson,  Indianola;  E.  S.  Huston,  Burlington;  Charles  A.  Clark,  Cedar 
Bapids;  James  O.  Crosby,  Gamavillo;  H.  M.  Beml^,  Anamosa. 

Membership.— J.  J.  McCarthy,  Dubuque;  M.  W.  Beach,  Carroll;  C.  W. 
Mullan,  Waterloo. 

(TrievanoM.— F.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  L.  L. 
Ainsworth,  West  Union;  Erastus  B.  Soper,  Emmetsbnrg. 

Delegates  to  American  Bar  Association. — ^A.  E.  Swisher,  Iowa  City;  J.  H. 
MeConlogue,  Mason  City;  W.  L.  Eaton,  Osage. 

Program:'^.  H.  MeConlogue,  Mason  City;  E.  M.  Carr,  Manchester;  J.  C. 
IfOngueville,  Dubuque;  M.  C.  Matthews,  Dubuque. 
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1903 

Prendent Bobbkt  M.  Hainss,  ChrinneU 

Viee-Prendent On>.  W.  Waxxfisld,  Suhub  City 

Seeretftiy Sah  S.  Wbight,  Tipton 

Traurarer Qic«€»  F.  Hxnbt,  Pm  Moines 

OOMMITTEES 

Executive.— Fint  IMstriet,  J.  C.  Davis,  Keokuk;  Seeond  District,  P.  B. 
Wolfe,  Clinton;  Third  District,  8.  M.  Weaver,  Iowa  Falls;  Fonrth  District, 
W.  L.  Eaton,  Osage;  Fifth  District,  0.  W.  Bingham,  Cedar  Bapids;  Sixth 
District,  E.  E.  McElroj,  Ottumwa;  Seventh  District,  J.  H.  Henderson, 
Indianola;  Eighth  District,  H.  K.  Evans,  Coiydon;  Ninth  District,  Shir- 
1^  GiUilland,  Glenwood;  Tenth  District,  A.  N.  Boeye,  Webster  City; 
Eleventh  District,  E.  C.  Boach,  Bock  Bapids. 

Legal  Education  and  Admiasion  to  the  Bar. — Emlin  McClain,  Iowa  City; 
H.  E.  Deemer,  Bed  Oak;  C.  C.  Cole,  Des  Moines;  Wm.  Hoffman,  Mnseatine; 
George  F.  Henry,  Des  Moines. 

Legal  Biography. — John  Cliggett,  Mason  City;  T.  M.  Fee,  Centerville; 
James  W.  Bollinger,  Davenport. 

Constitution  and  By-Laws. — J.  A.  Bogers,  Clarion;  E.  M.  Sharon,  Daven- 
port; C.  P.  Holmes,  Des  Moines. 

Law  Reform.— li.  G.  Kinne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamosa;  J.  H.  Henderson,  Indianola;  E.  S.  Huston,  Burlington; 
Charles  A.  Clark,  Cedar  Bapids;  James  O.  Crosby,  Gamavillo. 

Membersh^.—yfm.  H.  Baily,  Des  Moines;  J.  P.  Lyman,  Grinnell;  C.  G. 
Saunders,  Council  Bluffs. 

Qriewxnces.—'F.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  J.  J. 
Clark,  Mason  City;  Erastus  B.  Soper,  Emmetsburg. 

Delegates  to  American  Bar  Association. — ^M.  J.  Wade,  Iowa  City;  W.  L. 
Eaton,  Osage;  H.  M.  Bemley,  Anamosa. 

Program.— 'Bohert  M.  Haines,  Grinnell;  J.  P.  Steele,  Winterset;  C.  A 
Bishop,  Des  Moines. 

Commission  on  Taxation.— CharloB  A.  Clark,  Cedar  Bapids;  C.  G.  Saun- 
ders, Council  Bluffs. 

1904 

President Gko.  W.  WAXxroELD,  8ioux  City 

Vice-President A.  E.  SwiSHxa,  Iowa  City 

Secretary Sam  S.  Wuoht,  Tipton 

Treasurer Jissx  F.  Stkvxnbon,  Des  Moines 

COMMITTEES 
Executive. — First  District,  H.  M.  Eieher,  Washington;  Second  Districti 
Fred  Heinz,  Davenport;  Third  District,  S.  M.  Weaver,  Iowa  FaDs;  Fourth 
District,  H.  T.  Beid,  Cresco;  Fifth  District,  J.  M.  Grinun,  Cedar  Bapids; 
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Sixth  Distriety  E.  E.  McElroj,  Ottomwa;  Seventh  Difltriet,  Wm.  H.  BbjIj, 
Des  Moinee;  Eighth  District,  H.  K.  Evans,  Gorydon;  Ninth  District,  Henrj 

B.  Holsman,  Guthrie  Genter;  Tenth  District,  Carl  F.  Knehnle,  Denison; 
Eleventh  District,  E.  C.  Boach,  Bock  Bapids. 

Legal  Education  and  AdmiaHon  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 

C.  G.  Gole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Muscatine; 
George  F.  Henrj,  Des  Moines. 

Legal  Biographf. — John  Gliggett,  Mason  Gity;  T.  M.  Fee,  Genterville; 
James  W.  Bollinger,  Davenport. 

Constitution  and  By-Laws. — J.  A.  Sogers,  Glarion;  J.  F.  Glyde,  Osage; 
William  E.  MiUer,  Bedford. 

Law  Beform.—Jj.  G.  Einne,  Des  Moines;  M.  J.  Wade,  lovra  Gity;  H.  M. 
Bemley,  Anamosa;  J.  H.  Henderson,  Indianola;  E.  S.  Huston,  Burlington; 
Gharles  A.  Glark,  Gedar  Bapids;   H.  M.  Towner,  Goming. 

Membership. — M.  A.  Boberts,  Ottnmwa;  Wm.  H.  Baily,  Des  Moines; 
J.  P.  Lyman,  Grinnell. 

Qrievanees. — "F.  G.  Piatt,  Waterloo;  G.  W.  Bingham,  Gedar  Bapids;  W. 
B.  Qnarton,  Algona;  Hasen  L  Sawyer,  Keokuk. 

Delegates  to  Ameriean  Bar  Association. — G.  A.  Dudl^,  Des  Moines;  E. 
M.  Garr,  Manchester;  W.  B.  Quarton,  Algona. 

Program.— Geo.  W.  Wakefield,  Siouz  Gity;  W.  S.  Withrow,  Mount  Pleas* 
ant;  E.  E.  McElroy,  Ottumwa. 

Commission  on  Taxation. — J.  H.  McGonlogue,  Mason  Gity;  J.  G.  Mabry, 
Genterville. 

1905 

President A.  E.  Swishes,  Iowa  City 

Vice-President Wm.  H.  Baily,  Des  Moines 

Secretary Sah  S.  W^oht,  Tipton 

Treasurer JissB  F.  Stkvbnbon,  Des  Moines 

GOMMTTTEES 

Exeoutive.—Yint  District,  W.  M.  Walker,  Keosauqua;  Second  District, 
John  F.  Devitt,  Muscatine;  Third  District,  S.  M.  Weaver,  Iowa  Fftlls; 
Fourth  District,  J.  H.  McGonlogue,  Mason  Gity;  Fifth  District,  J.  L.  Gar- 
ney,  Marshalltown;  Sixth  District,  E.  E.  McElroy,  Ottumwa;  Seventh  Dis- 
trict, G.  A.  Dudley,  Des  Moines;  Eighth  District,  P.  G.  Preston,  Greston; 
Ninth  District,  G.  E.  Dean,  Glenwood;  Tenth  District,  E.  Y.  Swotting,  Al- 
gona; Eleventh  District,  Geo.  W.  Wakefield,  Siouz  Gity. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McGlain,  Iowa  Gity; 
G.  G.  Gole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; George  F.  Henry,  Des  Moines. 

Legal  Biography.--Qeorge  W.  Wakefield,  Siouz  Gity;  P.  B.  Wolfe,  Glin- 
ton;  William  E.  Miller,  Bedford. 

Constitution  and  By-Laws.— J.  A.  Bogers,  Glarion;  B.  A.  Yonker,  Des 
Moines;  ^^n.  McNett,  Ottumwa. 
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Law  Sefarm.—h.  G.  Einne,  Des  Moines;  M.  J.  Wade,  Iowa  Cttj;  H.  M. 
Bemle3r,  Anamoea;  J.  H.  Henderson,  Indianola;  E.  8.  Huston,  Burlington; 
Charles  A.  Clark,  Cedar  Bapids;  H.  M.  Towner,  Coming. 

Memhership.'—'Wm.  H.  Bailj,  Des  Moines;  M.  A.  Boberts,  Ottumws;  J. 
P.  Lyman,  GrinnelL 

Ofievaneei.—^.  B.  Quarton,  Algona;  P.  C.  Piatt,  Waterloo;  C.  W.  Bing- 
ham, Cedar  Bapids;  Hazen  I.  Sawyer,  Keokuk. 

Delegates  to  Ameriean  Bar  Aetooiation, — Geo.  W.  Wakefield,  Siouz  dty; 
James  W.  Bollinger,  Davenport;  M.  A.  Boberts,  Ottumwa. 

Frogram. — C.  A.  Dudley,  Des  Moines;  A.  £.  Swisher,  Iowa  Cily;  George 
F.  Henry,  Des  Moines. 

CommUsion  an  Taxation. — ^E.  E.  McElroy,  Ottumwa;  James  C.  Davis, 
Des  Moines. 

Delegates  to  the  World's  Congress  of  Lawyers  at  8t.  Louis,  Mo. — At 
Large,  8.  M.  Weaver,  Iowa  Falls;  At  Large,  H.  M.  Towner,  Coming;  Firat 
District,  H.  M.  Eieher,  Washington;  Seeond  District,  Wm.  Hoffman,  Mus- 
catine; Third  District,  J.  J.  McCarthy,  Dubuque;  Fourth  District,  James 
O.  Crosby,  GamaviUo;  Fifth  District,  J.  L.  Carney,  Mandialltown;  Sixth 
District,  L.  C.  Blanchard,  Oskaloosa;  Seventh  District,  C.  C.  Cole,  Des 
Moines;  Eighth  District,  H.  K.  Evans,  Corydon;  Ninth  District,  H.  E. 
Deemer,  Bed  Oak;  Tenth  District,  E.  A.  Morling,  Emmetsburg;  Eleventh 
District,  Scott  M.  Ladd,  Sheldon. 

1906 

President Wm.  H.  Bailt,  Des  Moines 

Vice-President H.  M.  Townxb,  Coming 

Secretary Chables  M.  Dutghxr,  Iowa  City 

Treasurer JissB  F.  Stkvxnson,  Des  Moinos 

COMMITTEES 

Executive.— 'W.  H.  Baily,  ez-officio  chairman;  First  District,  W.  M. 
Keeley,  Washington;  Second  District,  J.  F.  Devitt,  Muscatine;  Third  Dis- 
trict, Charles  W.  Mullan,  Waterloo;  Fourth  District,  J.  H.  McConlogue, 
Mason  City;  Fifth  District,  J.  W.  Willett,  Tama;  Sixth  District,  W.  G. 
aements,  Newton;  Seventh  District,  Carroll  Wright,  Des  Moines;  Eighth 
District,  William  E.  Crum,  Bedford;  Ninth  District,  Henry  B.  Holsman, 
Guthrie  Center;  Tenth  District,  J.  E.  Wickham,  Gamer;  Eleventh  District, 
F.  F.  Faville,  Storm  Lake. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
C  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography, — James  O.  Crosby,  GamavUlo;  P.  B.  Wolfe,  Clinton; 
William  E.  Miller,  Bedford. 

Law  Be  form. — Charles  A.  Clark,  Cedar  Bapids;  H.  M.  Bemley,  Anamosa; 
M.  J.  Wade,  Iowa  City;  J.  H.  Henderson,  Indianola;  W.  D.  Evans,  Hamp- 
ton; B.  M.  Wright,  Ft.  Dodge;  James  W.  Bollinger,  Davenport. 
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Membenhip.—C,  L.  Powell,  Des  Moines;  W.  J.  BobertS;  Keokuk;  J.  W. 
Hallam,  Sioux  Gitj. 

Grievanoes.—W.  B.  Quarton,  Algona;  F.  C.  Piatt,  Waterloo;  C.  W. 
Bingham,  Cedar  Bapids;  Hazen  L  Sawyer,  Keokuk;  M.  A.  Boberte,  Ot- 
tnmwa. 

Delegates  to  American  Bar  Aeeodatum. — Charles  A.  Dudley,  Des  Moines; 
J.  H.  MeConlogue,  Mason  City;  M.  J.  Wade,  Iowa  City. 

CommisHon  on  Taxation^—J,  H  MeConlogue,  Mason  City  (eleeted  1903) ; 
J.  C.  Mabry,  Centerville  (elected  1903) ;  £.  E.  McElroy,  Ottumwa  (eleeted 
1904) ;  James  C.  Davis,  Des  Moines  (eleeted  1904) ;  Charles  A.  Clarl^  Cedar 
Bapids  (elected  1905);  C.  Q.  Saunders,  Council  Bluffs  (eleeted  1905). 

1907 

President H.  M.  Townib,  Coming 

Yiee-President D.  D.  Musphy,  Elkader 

Secretary. . . , Chables  M.  Dutcheb,  Iowa  City 

Treasurer Chablbs  S.  Wilooz,  Des  Moines 

COMMITTEES 

Bxeeutive. — H.  M.  Towner,  ez-officio  chairman;  First  District,  C.  A. 
Carpenter,  Columbus  Junction;  Second  District,  J.  F.  Devitt,  Muscatine; 
Third  District,  E.  M.  Carr,  Manchester;  Fourth  District,  J.  H.  MeCon- 
logue, Mason  City;  Fifth  District,  J.  L.  Cam^,  Marshalltown;  Sixth  Dis- 
trict, W.  B.  Lewis,  Montezuma;  Seventh  District,  C.  G.  Lee,  Ames;  Eighth 
District,  W.  E.  Miller,  Bedford;  Ninth  District,  Henry  B.  Holsman,  Quthrie 
Center;  Tenth  District,  Wesley  Martin,  Webster  City;  Eleventh  District, 
M.  W.  White,  Ida  Grove. 

Legal  Education  and  Admission  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 
O.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Leg<il  Biography, — James  O.  Crosby,  Gamavillo;  P.  B.  Wolfe,  Clinton; 
E.  M.  Sharon,  Davenport 

Law  Be  form. — James  W.  Bollinger,  Davenport;  Charles  A.  Clark,  Cedar 
Bapids;  H.  M.  Beml^,  Anamosa;  M.  J.  Wade,  Iowa  City;  J.  H.  Henderson, 
Indianola;  W.  D.  Evans,  Hampton;  B.  M.  Wright,  Ft.  Dodge. 

Membership.— <i.  8.  Grilk,  Davenport;  C.  L.  Powell,  Dee  Moines;  J.  W. 
Ballam,  Sioux  City. 

GrievanoM.— W.  B.  Quarton,  Algona;  F.  C.  Piatt,  Waterloo;  C.  W.  Bing- 
ham, Cedar  Bapids;  Hasen  L  Sawyer,  Keokuk;  M.  A.  Boberts,  Ottumwa. 

Delegates  to  American  Bar  Association. — ^W.  H.  Baily,  Des  Moines;  A.  E. 
Swisher,  Iowa  City;  M.  A.  Walsh,  Clinton. 

Commission  on  Taxation. — James  C.  Davis,  Des  Moines  (elected  1904) ; 
Charles  A.  Clark,  Cedar  Bapids  (elected  1905);  0.  G.  Saunders,  Council 
Bluffs  (eleeted  1905);  W.  O.  McElroy,  Newton  (elected  to  fill  unexpired 
t0im  of  E.  E.  McElroy  who  was  elected  in  1904) ;  C.  P.  Smith,  Mason  City 
(eleeted  1906);  A.  B.  Wells,  Coming  (eleeted  1906). 
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1908 

Prerident D.  D.  Mukpht,  SUcader 

Tnee-Prerident Jambs  W.  Bollinoer,  Davenport 

Secretary Chablbs  M.  Dutcskb,  lofoa  Citff 

Treasurer Ghables  S.  Wiloox,  Det  Moines 

COMMITTESS 

Executive, — ^D.  D.  Murphy,  ez-offieio  ehairman;  First  Distrieti  Charles 
J.  Wilson,  Washington;  Seeond  Distriet,  J.  F.  Devitt,  Mnseatine;  Third 
I>istriet,  E.  M.  Garr,  Manchester;  Fourth  District,  A.  N.  Hobson,  West 
Union;  Fifth  District,  James  H.  Crosby,  Cedar  Bapids;  Sixth  District, 
Henry  Sihrold,  Newton;  Seventh  District,  B.  L.  Barrish,  Des  Moines; 
Eighth  District,  Thomas  L.  Maxwell,  Creston;  Ninth  District,  Charles  M. 
Harl,  Council  Bluifs;  Tenth  District,  Carl  F.  Kuehnle,  Denison;  Eleventh 
District,  W.  W.  White,  Ida  Grove. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  CSty; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography.S^mas  O.  Crosby,  Gamavillo;  P.  B.  Wolfe,  Clinton; 
W.  R  Lewis,  Montexuma. 

Law  Seform. — M.  J.  Wade,  Iowa  City;  (George  W.  Dunham,  Manchester; 
J.  L.  Carney,  Marshalltown;  H.  M.  Beml^,  Anamosa;  J.  H.  Henderson,  In- 
dianola;  W.  D.  Evans,  Hapipton;  C.  A.  Dudley,  Des  Moines. 

Membership.— 'V.  C.  Piatt,  Waterloo;  Charles  Grilk,  Davenport;  C.  L. 
Powell,  Des  Moines. 

Grievanees. — ^W.  B.  Quarton,  Algona;  E.  H.  Crocker,  Cedar  Bapids;  Ha- 
sen  L  Sawyer,  Keokuk;  M.  A.  Boberts,  Ottumwa;  Wesley  Martin,  Webster 
City. 

Delegates  to  the  American  Bar  Association. — ^H.  M.  Towner,  Coming;  E. 
M.  Sharon,  Davenport;  Shirley  Gillilland,  Glenwood. 

Program. — ^D.  D.  Murphy,  Elkader;  H.  M.  Towner,  Coming;  James  W. 
BoUinger,  Davenport. 

Uniform  Laws. — Charles  G.  Saunders,  Council  Bluifs;  Horace  E.  Deemer, 
Bed  Oak;  William  H.  Baily,  Des  Moines;  A.  E.  Swisher,  Iowa  City;  L.  C. 
Blanchard,  Oskaloosa. 

1909 

President Jambs  W.  Bolungbb,  Davenport 

Vice-President Chablbs  M.  Habl,  CouncU  Bimfs 

Secretary Chablbs  M.  Dutohbb,  Iowa  Citff 

Treasurer Chablbs  S.  Wnjoox,  Des  Moines 

COMMITTEES 
Executive, — J.  W.  Bollinger,  ex-officio  chairman;  First  District,  Marsh 
W.  Bailey,  Washington;  Second  District,  A.  J.  House,  Maquoketa;  Third 
District,  C.  W.  Mullan,  Waterloo;  Fourth  District,  Charles  E.  Schols,  Gut- 
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tenberg;  Fifth  District,  J.  L.  Carney,  MaTshalltown;  Sixth  District,  M.  A. 
Roberta,  Ottomwa;  Seventh  District,  J.  K.  Macomber,  Des  Moines;  Eighth 
District,  Lloyd  Thurston,  Osceola;  Ninth  District,  C.  G.  Sannders,  Council 
Bluifs;  Tenth  District,  Dwight  G.  McCarty,  Emmetsburg;  Eleventh  Dis- 
trict, W.  P.  Briggs,  Sheldon. 

Legal  Bdticatian  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
Charles  Noble  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans, 
Des  Moines;  J.  H.  McConlogue,  Mason  City. 

Legal  Biographif, — ^D.  J.  Murphy,  Wauhon;  W.  R.  Lewis,  Montesuma;  P. 
B.  Wolfe,  Clinton. 

Law  Beform. — ^H.  E.  Deemer,  Red  Oak;  J.  L.  Carney,  MarshaUtown;  H. 
O.  Weaver,  Wapello;  Wm.  McNett,  Ottumwa;  J.  A.  Howe,  Des  Moines;  C. 
W.  Mnllan,  Waterloo;  H.  K.  Evans,  Corydon. 

Memhenhip. — J.  H.  Egermayer,  MarshaUtown;  J.  K.  Macomber,  Des 
Moines;  O.  B.  Courtright,  Waterloo. 

Grievances. — ^H.  M.  Towner,  Coming;  J.  D.  Gamble,  Knozville;  J.  C. 
Mabxy,  Centerville;  W.  B.  Quarton,  Algona;  W.  R.  Green,  Audubon. 

Delegates  to  American  Bar  Association. — ^D.  D.  Murphy,  Elkader;  J.  F. 
Devitt,  Muscatine;  Henry  VoUmer,  Davenport. 

1910 

President Chablbs  M.  Harl,  Council  Bhtfs 

Vice-President J.  L.  Cabnxy,  MarshalltotDn 

Secretary Chables  M.  Dutgheb,  Iowa  City 

Treasurer Chables  S.  Wiloox,  Des  Moines 

Librarian A.  J.  Shall,  Des  Moines 

COMMITTEES 
Bxecutive. — C.  M.  Harl,  Council  Bluffs,  ez-officio  chairman;  First  Dis- 
trict, Hazen  I.  Sawyer,  Eleokuk;  Second  District,  J.  F.  Devitt,  Muscatine; 
Third  District,  A.  J.  Edwards,  Waterloo;  Fourth  District,  D.  D.  Murphy, 
EUader;  Fifth  District,  J.  W.  Willett,  Tama  City;  Sixth  District,  H.  G. 
Lyman,  GrinneU;  Seventh  District,  Jesse  A.  Miller,  Des  Moines;  Eighth  Dis- 
trict, C.  J.  Lewis,  Mt.  Ayr;  Ninth  District,  C.  G.  Saunders,  Council  Bluffs; 
Tenth  District,  W.  W.  Goodykoonts,  Boone;  Eleventh  District,  W.  M.  White, 
Ida  Grove. 

Legal  Sducation  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
Chas.  Noble  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans, 
Des  Moines;  J.  H.  McConlogue,  Ifoson  City. 

Legal  Biography.—D.  J.  Murphy,  Waukon;  W.  R.  Lewis,  Montesuma; 
P.  B.  Wolfe,  Clinton. 

Law  Beform. — H.  E.  Deemer,  Red  Oak;  Jesse  A.  Miller,  Des  Moines; 
Wm.  McNett,  Ottumwa;  J.  L.  Cam^,  MarshaUtown;  J.  J.  dark.  Mason 
City;  L.  H.  Harpel,  Boone;  W.  P.  Briggs,  Sheldon. 

Qrievanees. — ^H.  M.  Towner,  Coming;  T.  S.  Stevens,  Hamburg;  H.  £. 
Taylor,  Waukon;  Chas.  S.  Bradshaw,  Des  Momes;  W.  D.  MilUgan,  Guthrie 
Center. 
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TJfiiform  Laws, — Chas.  O.  Saimden,  Gouneil  Blnfb;  Horace  £.  Deaner, 
Red  Oak;  M.  J.  Wade,  Iowa  Oily;  Wm.  H.  Bailj,  Dee  Moiiiee;  0.  J.  Wil- 
eon,  Waehington. 

Program.-^.  M.  Harl,  Council  Blnffe;  J.  W.  Bollinger,  DaTwport;  J.  L. 
Camej,  Marehalltown. 

Delegates  to  American  Bar  AjuocMitm, — J.  W.  Bollinger,  Davenport; 
8.  VL  Weaver,  Iowa  Fftlk;  W.  D.  MiUigan,  Gnthrie  Center. 

1911 

Preeident J.  L.  Cabnkt,  MarthaXttown 

Yiee-Preeident C.  G.  Sa.undx&8,  Oovnoil  Bl%fs 

Secretary Chablbs  M.  Dxttchsb,  Iowa  City 

Treasurer Chablbs  S.  Wiloox,  Dee  MoiiMe 

Librarian A.  J.  Smaix,  Dee  Jfoinei 

COMMITTEES 

Bxecvktive  Committee,-^,  L.  Gamej,  ez-offieio,  chairman;  I^ret  District, 
Marsh  W.  Bailej,  Washington;  Second  District,  J.  P.  Devitt,  Muscatine; 
Third  District,  Franklin  C.  Piatt,  Waterloo;  Fourth  District,  B.  W.  New- 
berry, Strawberry  Point;  Fifth  District,  J.  H.  Egermayer,  Marshalltown; 
Sixth  District,  M.  A.  Roberts,  Ottomwa;  Seventh  District,  W.  W.  Cardell, 
Perry;  Eighth  District,  W.  D.  Evans,  Hampton;  Ninth  District,  E.  W. 
Weeks,  Guthrie  Center;  Tenth  District,  W.  W.  Goodykoonts,  Boone; 
Eleventh  District,  W.  P.  Briggs,  Sheldon. 

Legal  Bdueatian  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
Chas.  N.  Gregory,  Iowa  City;  Wm.  Hoffman,  Mnscatine;  E.  B.  Evans,  Des 
Moines;  J.  H.  McConlogne,  Mason  City. 

Legal  Biography. — ^W.  R.  Lewis,  Monteznma;  J.  O.  Crosby,  GamaviUo;  P. 
B.  Wolfe,  Clinton. 

Law  Beform.'^B,.  E.  Deemer,  Red  Oak;  Carroll  Wright,  Dee  Moines;  M. 
A.  Roberts,  Ottomwa;  J.  J.  Clark,  Mason  City;  W.  P.  Briggs,  Sheldon;  A  N. 
Hobson,  West  Union;  C.  H.  Yan  Law,  Marshalltown. 

Membership. — ^Frank  Nash,  Oskaloosa;  Frank  S.  Donshee,  Des  Moines; 
J.  H.  Egermayer,  Marshalltown. 

Grievances. — ^H.  M.  Towner,  Coming;  T.  S.  Stevens,  Hamburg;  A.  Chapin, 
McGregor;  Chas.  S.  Bradshaw,  Des  Moines;  W.  D.  Milligan,  Gnthrie  Center. 

Delegates  to  American  Bar  Association. — J.  L.  Cam^,  Marshalltown; 
J.  B.  Weaver,  Jr.,  Des  Moines;  F.  F.  Faville,  Storm  Lake. 

Program. — J.  L.  Carney,  Marshalltown;  C.  G.  Saunders,  Council  Bluffs; 
Jas.  A.  Devitt,  Oskaloosa. 

1912 

President .C.  G.  Saundbrs,  Council  Bhkfs 

Yice-President H.  E.  Dbbmbb,  Bed  Oak 

Secretary H.  0.  Hoback,  Jowo  City 

Treasurer Fbank  T.  Nash,  OskdHoosa 

Librarian A.  J.  Shall,  Dee  Momes 
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00MMITTEE8 

B9eaiiUv€  dmmittee. — G.  G.  Saimden,  ez-olfieio,  chairman;  First  District, 
E.  D.  Morrison,  Washington;  Second  District,  H.  G.  Horack,  Iowa  City; 
Third  District,  G.  W.  Dunham,  Manchester;  Fourth  District,  J.  H.  Mc- 
Conlogne,  Mason  City;  Fifth  District,  H.  M.  Beml^,  Anamosa;  Sixth  Dis- 
trict, W.  R  Lewis,  Montezuma;  Seventh  District,  J.  H.  Henderson,  Indian- 
ola;  Eighth  District,  L.  H.  Mattox,  Shenandoah;  Ninth  District,  O.  W. 
Witham,  Greenfield;  Tenth  District,  J.  W.  Morse,  Estherville;  Eleventh  Dis^ 
trict,  W.  P.  Briggs,  Sheldon. 

Legal  Bduoatian  and  Admission  to  the  Bar. — S.  M.  Ladd,  Des  Moines; 
E.  B.  Evans,  Des  Moines;  Balph  Otto,  Iowa  City;  H.  J.  Wilson,  Burlington; 
J.  C.  France,  Tipton. 

Legal  Biography. — G.  J.  Wilson,  Washington;  W.  B.  Lewis,  Montezuma. 

Law  Be  form. — ^E.  B.  Evans,  Des  Moines;  J.  J.  Clark,  Mason  City;  M.  A. 
Roberts,  Ottumwa;  G.  H.  Van  Law,  Marshalltown;  E.  W.  Weeks,  Guthrie 
Center;  Carroll  Wright,  Des  Moines;  A.  N.  Hobson,  West  Union. 

Membenhip. — ^A.  T.  Cooper,  Cedar  Bapids;  Frank  S.  Dunshee,  Des 
Moines;  James  A.  Devitt,  Oskaloosa. 

Orievaneee. — J.  B.  Weaver^  Jr.,  Des  Moines;  S.  B.  Stevens,  Hamburg; 
John  McGoj,  Oskaloosa. 

Delegates  to  American  Bar  Association. — ^H.  G.  Horack,  Iowa  Gitj. 

Brogram. — G.  G.  Saunders,  Gouncil  Bluffs;  H.  E.  Deemer,  Bed  Oak. 


1913 

President H.  E.  Debmxb,  Bed  Oak 

Vice-President John  F.  Lagby,  Oskaloosa 

Secretary H.  G.  Horack,  Iowa  City 

Librarian A.  J.  Small,  Bes  Moynes 

Treasurer Frank  T.  Nash,  Oskaloosa 

COMMITTEES 

Bxeeutive  Committee. — ^H.  E.  Deemer,  ex-offieio,  chairman;  First  District, 
H.  J.  Wilson,  BurUngton;  Second  District,  Emlin  McGlain,  Iowa  City;  Third 
District,  George  A.  Mclntyre,  Shell  Bock;  Fourth  District,  G.  E.  Scholz, 
Gnttenberg;  Fifth  District,  G.  H.  Van  Law,  Marshalltown;  Sixth  District, 
U.  M.  Beed,  Brooklyn;  Seventh  District,  B.  M.  Haines,  Des  Moines;  Eighth 
District,  L.  H.  Mattox,  Shenandoah;  Ninth  District,  L  N.  Flickinger,  GouncO 
Bluffs;  Tenth  District,  J.  W.  Morse,  Estherville;  Eleventh  District,  George 
Jepson,  Sioux  Gity. 

Legal  Bdnteation  and  Admission  to  the  Bar. — Scott  M.  Ladd,  Des  Moines; 
Balph  Otto,  Iowa  Gity;  Louis  Block,  Davenport;  F.  W.  Sargent,  Sioux  Gity; 
C.  A.  Dudl^,  Des  Moines. 

Legal  Biography. — J.  B.  Weaver,  Jr.,  Des  Moines;  W.  B.  Lewis,  Monte- 
zuma; G.  J.  Wilson,  Washington. 

Law  Beform. — E.  B.  Evans,  Des  Moines;  J.  J.  Glark,  Mason  Gity;  G.  H. 
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Van  Law,  Manhalltown;  W.  E.  Johnston,  Ida  Grore;  A.  N.  Hobson,  West 
Union;  F.  F.  Dawlej,  Cedar  Bapids;  Bobert  Healy,  Fort  Dodge. 

Member$kip, — O.  D.  Niekle,  Sionx  City;  A.  H.  Hollingaworth,  Keokok; 
W.  M.  DaviB,  Iowa  Oitj;  E.  H.  MeCoj,  Waterloo;  A.  L.  Bnle,  Mason  City; 
C.  £.  Walters,  Toledo;  T.  J.  Braj,  Orinnell;  difford  Cox,  Des  Moines;  Y.  B. 
MeGinnis,  Leon;  Henry  Peterson,  Gonneil  Blnib;  Thomas  MeCarty,  Emmets- 
burg. 

Grievanee$.—E.  C.  Boaeh,  Boek  Bapids;  F.  F.  Faville,  Storm  Lake;  D.  F. 
Stoekman,  Sigoam^;  £.  M.  Carr,  Manchester;  W.  B.  Qoarton,  Algona. 

Delegatet  to  American  Bar  Assooiatum. — Seott  M.  Ladd,  Des  Moines; 
H.  C.  Horaek,  Iowa  City;  E.  M.  Oarr,  Manchester. 

Pro^nmi.— H.  E.  Deemer,  Bed  Oak;  B.  M.  Haines,  Des  Moines;  M.  J. 
Wade,  Iowa  City. 

Uniform  Laws. — N,  D.  Ely,  Davenport;  J.  L.  Carney,  Marshalltown; 
C.  G.  Saunders,  Council  Bluffs;  Charles  S.  Bradshaw,  Des  Moines;  Glen 
Brown,  Dubuque. 

Section  on  Taxation. — J.  H.  MeConlogue,  Mason  City;  Charles  A.  daxk, 
Cedar  Bapids;  John  T.  Clarfcson,  Albia;  J.  C.  Mabiy,  Centerville;  Wesley 
Martin,  Webster  City;  Frank  O'Connor,  New  Hampton. 

Constitution  and  By-Laws. — ^A.  T.  Cooper,  Cedar  Bapids;  B.  M.  Haines, 
Des  Moines;  J.  A.  Devitt,  Oskaloosa. 


Digitized  by  CjOOQIC 


ANNUAL  ADDBESSES 


1895.  L.  G.  KiNNX— "ffoio  the  Supreme  Cowrt  Disposes  of  Cases." 

1896.  John  Barton  Vayht^—"  The  Legal  Professim.    Its  OppartwUUes 

and  Obligations," 

1897.  John  Qtbbonb—"  Security  Under  the  Law  is  the  Shaft  and  Shield 

of  the  BepubUc." 

1898.  H.  G.  Tompkins— No  address. 

1899.  J.  H.  MoCk)NLOGUB — ''The  American  Lawyer:  his  Obligations  and 

Opportunities," 

1900.  John  L.  Webster— "ff<»  the  United  States  a  Duty  and  a  Destiny 

to  Fulfil  in  China  f" 

1901.  Smith  MgPhxrson — "The  Becent  Insular  Tariff  Decisions  by  the 

Supreme  Court  of  the  United  States." 

1902.  Paul  £.  Carpenter— ''<9oiim  of  the  Legal  Phases  of  Insanity." 

1903.  David  J.  Brewer- "TAe  Triumph  of  Justice." 

1904.  No  address. 

1905.  Emlin  McGlain — "Limitations  on  Federal  Power  in  the  Govern' 

ment  of  Territories." 

1906.  John  Campbell — "Freedom  of  the  Executive  in  Exercising  Govern- 

mental  Functions  from  Control  by  the  Judiciary." 

1907.  Hannis  TAYum — "The  Science  of  Jurisprudence." 

1908.  Oboroe  B.  Peck- "2^  March  of  the  Constitution." 

1909.  John  H.  Wiomore— "T^  Science  of  Criminology— Bules  of  Evi- 

dence in  Criminal  Cases." 

1910.  C.  B.  Tkomab— "Justice  Delayed  is  Justice  Denied." 

1911.  John  Burke — "Employers'  Liability  and  Worlringmen's  Compen- 

eaOan  Acts." 

1912.  William  Benwick  BxDjauj^"  Comparison  of  the  Constitution  of 

the  United  States  and  Canada." 
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PAPEBS  BEAD 


1896 


L.  G.  Kanob—'^Froeedwre  and  Methods  of  the  Courts  of  Final  Beeort  of 
the  EepubUe  of  Mewico,  the  United  States  of  Ameriea,  and  of  the 
Several  States  and  Territories  of  the  Union." 

1897 
J.  H.  Hendxbson — "The  Bnaotment  of  Law;  its  Observance  and  Bnforee- 


1898 
M.  J.  Wadk— "2^  Association  and  its  Objects." 

1899 
John  M.  Beai>— 'Trwto/' 
D.  D.  MuBPHY — "Some  Proposed  Beforms  in  the  Adnwnistration  of  the 

Crimuua  Law." 
Jab.  O.  CBbOSBY— President's  Address. 

Thokas  a.  Chtmhietb— *  *  Proposed  Be  forms  Belating  to  the  Bench." 
Qocm  M.  IjAia>-~"  Should  Bwpert  Witnesses  be  appointed  by  the  Court,  or 
should  their  Seleetian  be  left  to  LitiganUf" 

1900 
8.  V.  PaovTY— "Majority  Verdicts  in  Civil  Actions." 
Matthew  Matthews — "The  Ideal  Trial  Lawyer." 
L.  0.  Blanohabi>— "T^  Practice  in  the  Nisi  Prius  Courts." 
Gsoiios  H.  CAsar--^*  Should  we  have  an  Additional  Court  of  Appedlsf" 

1901 
Ghaiujbs  a.  Glaikk — "The  Law  Beformer." 
J.  C.  'MASBtY--"What  Salaries  shordd  our  Supreme  and  District  Judges 

Becewet" 
J.  J.  McGabtht — "Perjury  in  Judicial  Proceedings," 
Franklin  G.  Platt— "T^  Lawyer's  Duty  in  Bespect  to  Himself  and  hie 

Client." 
GsoBGB  H.  Gabb — "The  Lawyer's  Duty  in  Bespect  to  Himself  and  the 

Court." 
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C.  W.  Bingham— -"T7i«  Lawyer's  Duty  in  Bespect  to  Himself  and  the  Client 

of  His  Adversary." 
E.  M.  Cabb — "Insanity  as  a  Defense  to  Crime." 

1902 
M.  J.  WAi>^—"The  Use  and  Abuse  of  Expert  Evidence." 
H.  M.  BxMLKY— "iS^ottld  the  Marriage  of  ^Feeble  Minded  and  Degenerates 

he  Prohibited  by  Lawt" 
J.  H.  MgGonlooux— "/iwtic0  Samuel  F.  MiUer." 
H.  8.  BiOHABDS — "Ought  our  Lows  be  so  Amended  as  to  Exempt  from 

Taxation  Moneys  and  Credits,  and  Other  Forms  of  Property  Easily 

Concealed  f" 
A.  E.  BwiBBsa^"  Should  the  Law  Providing  for  the  Collection  of  Taxes 

be  Changed  so  as  to  Enforce  by  Additional  Penalty,  or  Partial  Con^ 

fiscation,  the  Assessments  of  Moneys  and  Credits  which  now  Escape 

Taxation  f" 

GiOBOB  W.  Wakstixu) — "The  Need  of  Law  to  Govern  the  Trial  of  Equity 

Cases." 
E.  E.  MoElboy^-"  Would  the  Adoption  of  a  Law  for  the  Taxation  of 

Mortgages  and  Believing  the  Beal  Estate  Covered  by  Mortgages  from 

so  much  of  the  Burden  of  Taxation  be  Desirable f" 

1903 

P.  P.  Dawlby — "Submissions  to  the  Supreme  Court  under  the  New 
Statute." 

W.  H.  C.  Jaoquxs — "What  should  be  Deemed  Indebtedness  Within  the 
Meaning  of  Constitutional  and  Statutory  Provisions  Limiting  the 
Amount  thereof  which  Municipalities  may  Incur  f" 

Wm.  MoNvrT—"What  should  be  Deemed  Indebtedness  Within  the  Mean- 
ing of  Constitutional  and  Statutory  Provisions  Limiting  the  Amount 
thereof  which  Municipalities  may  Incur  f" 

1904 
Gso.  W.  WjJoajKLsy— President's  Address. 
M.  L.  Tbmplb — "How  Far  are  Labor  Unions  Liable  for  the  Acts  of  their 

Members?  " 
Wm.  H.  Baily— "Tfce  Control  of  Public  Utilities." 
Chas.  a.  Clabk — "Municipal  Government." 

1906  ' 

A.  E.  Swisher — "An  International  Court." 

W.  H.  MoHsNBY — "Beformation  of  Criminal  Practice." 

Chas.  Nobls  GKEaoBY--" The  American  Lawyers  and  their  Training." 

B.  M.  RAima--" Statistical  Data  from  Offlcial  Beports." 

15 
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W.  B.  Fuller— "ftJMeoI  Befarm," 

E.  E.  MoEutOT— "Double  Taxation:  Some  Remedies  AUempted." 

TIULNK  L  BxsBiOTT—"  Are  Moneys  and  Credits  Appropriate  OhjeaU  of 
Taxation  f" 

1906 

D.  D.  MiTBPHT— "TAe  Divorce  Problem  and  Becent  Decisions  of  ike  UnUed 

States  Supreme  Cowrt." 
W.  H.  Bailt— 'M  Problem  in  the  Control  of  Business  Corporations.'* 
8.  M.  WxAYiBn-^iSaliw  PopuU  Suprema  Lex." 

1907 
H.  M.  TowMEB — " Reformatory  and  Remedial  Legislation." 
Walter  L  Sicith— "Tfte  Nation,  and  Local  Self  Oovemment.*' 
Jambs  J.  Gsosslbt— "Tfte  Legal  Aspects  of  Primary  Election  Laws." 
Chablss  G.  Saunders— 'T^  Indeterminate  Sentence  Law  and  Parole  Sys» 
tem." 

Byron  W.  Kewberry— "P^e  Food  Laws." 

0.  0.  Cole— 'M  Duty  Owing  by  the  Members  of  the  Bar  of  Iowa  to  its 
Supreme  Court." 

1908 
James  G.  Bsrrthill — *'The  Des  Moines  Plan  of  Muinieipat  Goeommemi." 
D.  D.  Murphy — **The  Growth  of  the  Democratic  Principle;  and  the  Initia- 
tive and  Beferendum — its  Latest  Institutional  Form." 

A.  N.  HoBSON — "The  Case  Lawyer." 

H.  M.  Towner^"  ^  Proposed  Code  of  Professional  BtMes." 
HoRAOE  E.  Debmsr — "Proposed  Beforms  in  Criminal  Procedure." 
Charles  M.  Harl — "Constitutional  Limitations  and  their  Observance." 

1909 
H.  C.  HORACK— "Tendencies  in  Legal  Education." 
James  W.  Bollinger — "Upward  Tendencies  in  cur  Proposed  Beforms." 

B.  L    Salinger— "iS^ottZd   the  Method  of   Seleetimg   our  Judieiary   be 
Changed  f" 

1910 

8.  M.  WEAVERn-'Tfce  Bules." 

J.  J.  Clark— "Tfte  Present  Status  and  Outlook  of  the  Legal  Profession." 

M.  A.  Roberts— "T^  Problem  of  Industrial  Accidents." 

J.  L.  Carney— "Ideab  and  Uses  of  the  StaU  Bar  Association." 
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1911 
John  C.  Shxewin — "The  Lawyer  as  a  Patriot," 
F.  F.  J>AWhKY—" Partieuiariet  Society.** 
J.  L.  Cabnxt-<"/oA»  Marshall" 
W.  B.  Lewis— "Tfctf  Law." 
Balph  Otto— "^  Pradieal  Legal  Education." 

1912 
A.  J.  SMAiiL — "The  Iowa  State  Library — With  Special  Reference  to  the 
Law  Department." 

William  Berby — "The  Administration  of  the  Parole  Law:   The  Inde- 
terminate Sentence." 
C.  G.  Saunders— "  TAe  Judicial  BecaU." 
J.  Im  Parbish — "Some  Baihroad  Problems." 


M EMOBANDA  OF  SUBJECTS  KEFEBBED  TO  COMMITTEES 


Securing  further  reprints  of  the  Early  Iowa  Bar  Association  Proceedings^ 
Beferred  to  the  President,  Secretary,  and  Librarian,  p.  137. 


15* 
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OFFICERS  AND  EXECTTTIVE  COMMITTEE  FOB  1912-1913 


0FFIGEB8 


President,  H«  £.  Dkbmb,  Bed  Oak 
Vioe-Preeident,  John  F.  Lagiy,  Oakalooea 
Secretary,  H«  C.  Hokack,  Iowa  dij 
Treaeurer,  TIulnk  T.  Nash,  Oskaloosa 
LibraHan,  A.  J.  Small,  Des  Moines 

EXECUTIVE  COMMITTEE 

let  District,  Habold  J.  Wilson,  Burlington 
$nd  District,  Emun  MoClain,  Iowa  City 
Srd  District,  Gbo.  A.  MolNTrBX,  Shell  Boek 
4th  District,  C.  E.  Sohols,  Gattenberg 
Sth  District,  C.  H.  Van  Law,  ManhaUtown 
eth  District,  U.  M.  Bbd,  BrooklTn 
7th  District,  B.  M.  Hainbs,  Dee  Moines 
Sth  District,  L.  H.  Mattox,  Shenandoah 
9th  District,  L  N.  FuoKiNGxa,  Council  Blnifii 
10th  District,  J.  W.  MoBSX,  Esthenrille 
nth  District,  GiOBGi  JxpaoN,  Sioox  City 
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Opening  Session,  Thtjbsdat,  June  26, 1913 

9:30  O'CLOCK  A.  M. 

The  President  :  The  time  has  arrived  for  the  opening  of  the 
Nineteenth  Annual  Meeting  of  the  Iowa  State  Bar  Association^ 
and  I  ask  yon  to  come  to  order.  Will  yon  kindly  arise  while  the 
invocation  is  offered  by  Dr.  E.  S.  Johnson  of  Sionx  City. 

Divine  Invocation 

Almighty  Gk)dy  in  whom  we  put  our  trust,  we  look  to  Thee  this 
morning  for  Thy  blessing.  Thon  hast  promised  that  Thon  wilt 
give  nnto  us  wisdom  from  on  high.  We  have  received  many 
favors  at  Thy  hands  in  the  past.  Thou  hast  been  our  guide  and 
our  stay.  Thou  hast  not  left  us,  nor  forsaken  us.  We  have 
sought  to  bring  about  the  ends  of  justice  in  earth.  Thou  srt  the 
Ch>d  of  justice  as  well  as  the  God  of  mercy,  the  God  of  truth,  as 
well  as  the  God  of  infinite  compassion.  We  have  sought  to  bring 
about  righteousness  among  the  people  of  this  land  and  we  pray 
that  Thou  wilt  let  Thy  divine  blessing  rest  upon  us  in  our  deliber- 
ations at  this  session.  Let  Thy  blessing  rest  upon  the  President 
of  this  distinguished  body  and  upon  all  his  associates  in  this 
meeting.  Let  every  member  of  the  bar  of  this  State  put  his  trust 
in  Thee,  Almighty  God.  Let  Thy  blessing  rest  upon  the  homes 
where  are  left  the  wives  and  children.    Let  Thy  arms  be  around 
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about  them,  our  loved  ones,  as  a  wall  of  defense,  and  keep  all  evil 
from  them.  Let  Thy  blessing  rest  upon  our  great  country.  We 
bless  Tli^^lhlit  we  are  privileged  to  live  and  work  in  so  great  a 
Bepu6li'c.  'We  thank  Thee  that  Thou  hast  brought  this  Nation 
iiltQ'e^'large  place  among  the  nations  of  the  earth.  Thou  hast 
givibn  unto  them,  the  servants  who  are  represented  in  this  hall 
fliis  morning,  wisdom  to  help  bring  this  great  country  to  its 
present  position.  We  beseech  Thee,  bless  Thy  servants  in  what- 
ever profession  they  may  find  themselves,  and  especially  Thy 
servants  who  have  espoused  the  profession  of  the  law,  which 
seems  to  lead  to  so  many  positions  of  trust  and  offices  at  the  be- 
hest of  the  people,  that  they  may  constantly  go  onward  toward 
the  ideals  of  righteousness  and  purity  in  all  the  land.  Let  Thy 
blessings  rest  upon  our  State,  upon  the  Governor  of  the  State  and 
the  Lieutenant  Gtovemor  and  all  who  have  chaise  of  the  affairs 
of  the  Commonwealth.  We  pray  that  mercy  and  truth  may  ever 
distinguish  our  citizenship  and  that  our  Commonwealth  may 
never  take  a  backward  step  in  any  moral  cause.  Keep  us  and 
lead  us  into  the  heights  of  Thine  own  designs  for  the  sake  of  Him 
who  taught  us  when  we  prayed  to  say : 

Our  Father  which  art  in  Heaven,  hallowed  be  Thy  name.  Thy 
kingdom  come.  Thy  will  be  done,  in  earth  as  it  is  in  heaven. 
Give  us  this  day  our  daily  bread,  and  forgive  our  trespasses  as 
we  foi^ve  those  who  trespass  against  us.  And  lead  us  not  into 
temptation,  but  deliver  us  from  evil :  for  Thine  is  the  kingdom, 
and  the  power,  and  the  glory,  forever.    Amen. 

The  President  :  On  behalf  of  Sioux  City  and  Northwestern 
Iowa,  Lieutenant  Governor  W.  L.  Harding  will  deliver  the 
address  of  welcome. 

Address  of  Welcome 

Mr.  Chairman,  Members  of  the  Bar  of  Iowa  and  neighboring 
States:  It  is  always  a  distinguished  pleasure  and  honor  to  repre- 
sent Sioux  City  on  any  occasion.  It  is  a  double  pleasure,  when 
we  can  invite,  or  rather  welcome  the  Iowa  State  Bar  Association 
to  Sioux  City. 

Tou  were  here  some  few  years  ago  and  we  knew  at  that  time 
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fhat  at  any  time  the  invitation  was  extended  to  tetum,  yOu 
would  come  back,  and  we  are  glad  that  you  are  here  to-day.  We 
know  that  you  are  glad  that  you  are  here.  Somebody  isuggested 
that  we  gave  you  a  very  warm  reception.  The  reason  for  that  is 
that  our  chief  occupation  out  here  is  raising  com  and  convening 
it  into  bacon,  and  in  order  to  do  that,  we  have  to  have  this  warm 
weather.  Tou  know,  that  a  lawyer,  if  he  is  not  willing  to  accept 
a  hot  place  now,  sometime  or  other  will  have  to  get  ready  for  it, 
and  we  know  of  no  better  place  for  you  to  get  ready  for  that  than 
here  in  Sioux  City. 

I  accepted  this  opportunity  to  speak  to  you,  and  I  had  a  reason 
for  it.  I  wanted,  first,  to  find  out  who  composed  the  Iowa  State 
Bar  Association.  I  looked  over  the  list  of  names,  and  found 
there  were  men  on  the  list  who  claimed  to  be  professors,  and 
there  were  also  men  on  the  list  who  are  judges,  both  of  the  Su- 
preme Court  and  District  Courts,  and  the  Justice  Courts,  and 
you  know  there  is  something  peculiar  about  that,  liiat  the  peo- 
ple's court  is  called  the  justice  court,  and  distinguished  men  have 
served  in  that  position.  Then  I  also  found  in  the  list  some  ex- 
judges.  Now,  it  is  nice  to  be  associated  with  these  distinguished 
men,  on  a  common  level.  A  Supreme  Judge  can  be  called  ''Bill" 
to-day  and  tomorrow,  if  his  name  happens  to  be  Bill.  The  Dis- 
trict Judge,  you  can  call  him  by  his  first  name,  because  he  is  on  a 
level  with  the  lawyers,  attorneys,  and  counsellors,  and  all  the 
titles  some  young  fellows  put  on  their  stationery. 

Sioux  City  does  not  boast  of  being  a  seat  of  learning  in  this 
great  State.  We  permit  Iowa  City  to  have  that  title;  but  we  do 
claim  that  we  have  some  excellent  colleges  and  schools  in  Sioux 
City  which  are  worthy  of  your  attention.  We  do  not  claim  to  be 
the  Parlor  City  of  Iowa;  we  leave  that  to  Cedar  Rapids;  but  we 
do  claim  that  we  have  beautiful  homes  and  streets  and  all  of  the 
things  that  go  to  make  a  city  that  is  worth  living  in.  We  do  not 
claim  that  we  have  the  most  beautiful  scenery  in  all  the  world. 
Dubuque,  Davenport,  Burlington,  and  Keokuk,  down  along  the 
Father  of  Waters,  claim  they  have  the  most  beautiful  scenery  in 
the  world,  and  we  are  willing  to  concede  that.  Yet,  if  you  will 
take  the  time  to  go  out  and  look  across  the  Sioux  River,  across 
the  prairies  of  South  Dakota,  you  will  no  doubt  be  impressed 
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with  what  inspired  the  Indian  in  the  early  days.  As  I  said 
before,  our  chief  occupation  is  raising  com  and  then  converting 
that  into  bacon  to  alleviate  the  hunger  of  the  world.  We  have 
been  doing  that  job  in  fine  shape. 

It  is  a  great  thing  to  be  mixed  up  with  these  judges  when  they 
are  down  from  off  the  pedestal.  And  the  ex- judge, — they  tell  a 
story  about  the  ex- judge.  A  colored  man  was  arrested.  His 
friend  said  to  him  that  he  had  to  have  a  lawyer  in  this  case  and 
that  he  had  better  get  Judge  So-and-So.  Bastus  said:  ''No 
judge  can  practice  in  the  court,  you  must  be  mistaken,  sah." 
His  friend  said:  ''They  called  him  judge.''  Bastus  said:  "Dat 
can't  be  possible;  dem  ex- judges  are  dead."  "How  is  thatf" 
said  his  friend.  Bastus  replied:  "Dere  is  only  one  way  you  can 
make  an  ex-judge,  and  dat  is  to  hab  him  resign  or  not  be  re- 
elected; wheneber  dey  get  in  dey  is  always  reelected."  But  his 
friend  said : ' '  This  judge  did  resign. ' '  To  which  Bastus  replied : 
"Then  he  is  a  mighty  smart  man  or  a  damn  fooL" 

To  see  the  judges  mixing  around  with  the  lawyers  is  a  great 
thing.  We  are  glad  you  have  come  to  Sioux  City.  I  have  seen 
some  claim  in  an  interview  in  a  newspaper  that  lawyers  are 
progressive.  This  is  a  progressive  community.  Only  last  year 
a  fellow  from  the  sand  hiUs  in  Nebraska  came  to  our  State  Fair 
here.  He  was  standing  along  the  pike,  when  an  automobile  came 
along  and  knocked  him  over.  His  friends  put  him  on  his  feet 
again,  when  suddenly  a  motorcycle  came  along  and  ran  over  him. 
One  of  his  friends  said  to  him:  "What  are  you  standing  around 
this  way  for;  don't  you  know  any  bettert"  He  replied:  "I 
didn't  know  the  dam  thing  had  a  colt" 

The  lawyer  is  the  great  burden  bearer  of  the  world.  Clients 
pour  their  troubles  into  his  ear  after  they  have  tried  everything 
to  keep  out  of  them,  and  the  lawyer  will  as  best  he  can  try  to  get 
the  obstacles  out  of  the  way.  I  understand  you  are  here  for  the 
purpose  of  discussing  the  great  subjects  that  come  before  the 
people  of  the  country.  The  lawyer  has  settled  most  of  these 
problems.  There  are  communities  in  Iowa  where  a  lawyer  can- 
not be  elected  to  the  Lower  House ;  they  always  send  him  to  the 
Senate,  and  it  is  the  Senate  that  really  makes  the  laws,  and  it  is 
largely  composed  of  lawyers. 
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We  are  glad  you  are  here  beeanse  of  what  you  stand  for  in  the 
professional  and  business  world.  The  lawyer  is  no  longer  the  man 
who  puts  himself  away  from  the  business  life  of  the  community ; 
he  is  now  a  part  of  it,  and  is  really  carrying  the  great  burdens  of 
the  country.  I  know  there  is  some  criticism  because  of  the  stand 
lawyers  take,  because  of  big  business,  and  trying  to  keep  their 
clients  out  of  the  i>emtentiary.  It  is  well  to  keep  them  out  of  the 
penitentiary,  because  I  understand  it  is  not  a  pleasant  place  to 
spend  life.  It  is  very  seldom  a  lawyer  goes  to  the  penitentiary ; 
that  shows  he  is  an  educated  man,  and  we  are  glad  you  are  here, 
because  you  are  educated  men. 

Sioux  City  has  many  charms.  We  are  not  going  to  tell  you 
about  them  this  morning.  We  want  you  to  find  them  out.  The 
committee  is  trying  to  give  you  something  good.  We  are  going 
to  have  automobiles  stationed  around  the  hotels,  and  you  are  at 
liberty  at  any  time  to  get  in  and  tell  the  driver  what  you  want 
to  see,  and  you  will  be  taken  anywhere.  Sioux  City  extends 
clear  down  to  Des  Moines,  and  Cedar  Rapids,  Iowa  City,  and 
over  to  the  Rocky  Mountains.  We  have  beautiful  scenery,  if 
that  is  what  you  want.  We  have  the  river  out  here,  where  you 
can  go  in  bathing,  if  that  is  what  you  want;  or,  you  can  go  boat- 
ing; or,  if  you  do  not  care  for  such  a  strenuous  occupation,  our 
good  friend,  Judge  Jepson,  is  a  good  angler,  and  he  will  dig  the 
worms  for  you  and  show  you  where  you  can  sit  in  the  shade  and 
not  be  bothered  by  a  nibble  even.  If  you  are  thirsty,  you  can 
have  lemonade,  buttermilk,  or  barley  juice,  or  anything  you 
want.  We  throw  the  doors  of  the  city  wide  open.  I  am  not  the 
Mayor  of  the  town,  but  I  think  I  have  some  influence  with  the 
I>olice  judge.  I  have  sometimes  been  turned  down ;  but  for  the 
next  two  days,  I  will  volunteer  to  see  to  it  that  no  visitor  is  called 
up  in  police  court.  I  also  pledge  you  that  the  best  counsel  in  the 
State  will  appear  for  you.  Judge  Wade  has  volunteered.  We 
want  you  to  have  a  good  time.  Take  off  your  coats;  go  where 
you  want  to  go,  and  if  there  is  anything  you  don't  see,  ask  a 
member  of  the  local  bar  association,  and  it  will  be  handed  to  you. 
Judge  Wade  is  going  to  tell  you  some  funny  stories  and  will 
make  you  feel  still  happier.  I  know  you  must  be  happy  now,  and 
I  will  defer  to  Judge  Wade  to  put  on  the  finishing  touches. 
Gentlemen,  I  thank  you. 
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ThbPuesident:  Bepresentiiig  the  Iowa  State  Bar  AflBOciation, 
Judge  M.  J.  Wade,  of  Iowa  City,  will  respond  to  the  address  of 
welcome. 

Rbsfonsb  to  Abdbess  of  Welcome 

Oenilemen  of  the  Iowa  State  Bar  Auociation:  I  assure  you 
that  it  gives  me  great  pleasure,  in  behalf  of  the  Iowa  State  Bar 
Association,  to  extend  our  hearty  thanks  to  the  Lieutenant  Gov- 
emor,  the  Bar  of  Sioux  City,  and  the  people  of  Sioux  City  for 
this  eloquent  welcome  which  we  have  receiyed  this  morning.  I 
am  sure  we  have  not  only  received  a  welcome,  but  we  have  re- 
ceived many  suggestions  from  the  Lieutenant  Governor  which 
may  be  of  value  to  us  in  our  session  here. 

Hetellsus  that  we  can  call  judges ''Bill".  Now,  that  is  not  a 
circumstance  to  what  some  fellows  call  them  at  times.  I  was 
talking  to  Governor  Burke  the  last  time  I  was  in  Washington. 
He  told  me  that  a  lady,  whose  husband  had  recently  been  ap- 
pointed to  some  position  in  Washington,  and  who  was  trying  to 
adjust  herself  to  the  social  usages  of  the  city,  spoke  to  him  about 
how  she  should  really  address  a  Congressman;  whether  to  say, 
Mr.  Congressman,  or  Mr.  Representative,  or  what.  She  spoke  to 
Mr.  Burke  about  it,  and  asked  him,  ''What  do  they  call  these 
Congressmen;  how  do  they  address  themf"  John  thought  a 
moment,  and  then  said:  "Now,  Mrs.  Blank,  I  will  tell  your  hus- 
band, and  he  can  tell  you." 

The  Lieutenant  Governor  also  tells  us  that  up  in  this  country 
they  send  the  best  lawyers  to  the  Senate,  which  reminds  me  of 
what  occurred  down  in  Washington,  when  Judge  Smith  used  to 
be  there.  A  member  of  the  House  was  sleeping  very  peacefully 
and  calmly,  with  that  conscience  a  member  of  Congress  only 
knows.  He  was  awakened  by  his  wife,  who  was  in  great  fright, 
exclaiming,  "There  are  thieves  in  the  house."  He  said:  "There 
are  a  damn  sight  more  in  the  Senate  than  in  the  House." 

I  assure  you  it  is  a  pleasure  for  all  of  us  to  be  here.  I  remem- 
ber very  distinctly  the  splendid  welcome  and  the  splendid  time 
we  had  here  many  years  ago.  Of  course,  all  that  were  here  that 
time  are  not  here  to-day,  some  of  them  have  passed  the  Great 
Divide,  and  as  to  some  of  them  the  Statute  of  Limitations  has  not 
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yet  run,  so  they  are  not  back.  I  know  from  my  own  experience, 
those  who  can  come  will  be  here  at  this  meeting,  be^cause  of  the 
splendid  reputation  Sioux  City  has  for  hospitality.  Tou  know, 
Sioux  City  is  not  the  best  town  in  the  State  of  Iowa.  It  is,  except 
one,  Iowa  City.  But  Sioux  City  is  a  very  lucky  city;  it  just 
escaped  being  in  South  Dakota,  just  by  a  few  feet,  and  if  that 
isn't  lucky  for  a  city,  I  do  not  know  what  fortune  would  be. 
But,  they  have  reaUy  the  great  Western  heart  here,  the  true 
spirit  of  hospitality.  Tou  know,  it  is  not  so  miany  years  ago 
since  this  was  really  a  great  prairie,  with  here  and  there  a  settler 
trying  to  establish  a  home  for  his  family.  And  when  we  look 
back  to  those  early  days  we  find  a  spirit  of  hospitality,  such  as 
we  find  in  no  other  generation.  Many  of  those  present  here  can 
remember  those  good,  old  days, — ^when  every  home  out  here  on 
the  prairie  had  the  door  wide  open,  not  to  friends  and  not  to 
those  of  social  position,  but  to  every  man  traveling  along  life's 
highway  who  felt  like  stopping  in  front  of  the  door  and  tying 
up  his  team  and  walking  into  the  open  door,  seating  himself  at 
the  table,  as  welcome  as  the  best  friend  the  family  ever  had.  All 
that  was  known  of  him  was  that  he  was  a  man  out  here  in  the 
great  west,  traveling  to  a  new  home. 

And  so  the  spirit  of  hospitality  of  the  older  days  still  lingers 
in  this  section  of  the  country,  and  I  am  satisfied  when  we  close 
this  session  and  go  back  to  our  homes  and  offices,  that  none  of  us 
will  feel  like  the  fellow  I  saw  coming  out  from  Washington  a 
short  time  ago.  He  was  absolutely  disgruntled,  dissatisfied,  and 
in  despair.  He  had  gone  down  there  about  the  time  of  the  in- 
auguration to  take  a  position  in  the  Cabinet.  He  waited  until 
about  six  weeks  ago.  He  was  not  called  into  the  service,  and  he 
was  thoroughly  disgusted.  He  said:  **I  never  knew  before  why 
Washington  was  called  the  City  of  Magnificent  Distances;  it  is 
so  damn  far  between  what  you  go  after  and  what  you  get.  I  will 
never  go  back,  as  long  as  I  live."  I  said,  **You  remind  me  of  a 
fellow  in  Northern  Iowa,  an  old  Irishman  who  decided  to  go 
back  to  the  old  country  to  spend  the  evening  of  his  life.  He  sold 
his  property  and  went  back  to  the  old  home.  It  was  no  longer 
the  old  home.  The  old  friends  were  gone — sleeping  in  God's 
acre  somewhere.     The  atmosphere  was  not  the  atmosphere  of 
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America,  and  it  was  not  three  months  nntil  he  was  heartily 
homesick,  packed  his  trunk  and  started  back.  As  he  came  into 
the  New  York  harbor,  trying  to  catch  a  sight  of  land,  the  first 
thing  that  came  upon  his  vision  was  the  Statue  of  Liberty.  As 
he  saw  it,  he  took  off  his  hat  and  said:  ^Qood  morning,  Madam, 
I  am  awfully  glad  to  see  you;  and  if  you  ever  see  me  again,  yon 
will  have  to  turn  around.'  "  I  do  not  believe  any  one  will  leave 
here  with  that  kind  of  a  feeling,  and  I  am  satisfied  we  will  all  be 
glad  to  come  back  to  this  beautiful  city  which  has  made  such 
wonderful  strides  towards  a  better  civilization,  a  stronger  hospi- 
tality, and  a  greater  commercial  activity. 

Of  course,  we  would  all  be  glad  to  go  fishing,  and  there  are 
some  who  haven't  come  yet,  who  may  want  to  accept  the  sugges- 
tion of  the  Governor  to  investigate  the  beauties  of  this  bar- 
ley juice  he  spoke  of.  Of  course,  we  all  need  an  outing,  that 
is,  the  lawyers  do.  These  officials,  such  as  the  Lieutenant  Gov- 
ernor, judges,  and  men  holding  public  office,  of  course,  they 
do  not  need  the  rest;  they  have  too  much  of  it  now.  A  fellow 
down  in  Washington  asked  a  man  who  had  held  office  there  for 
sixteen  years  under  a  Republican  administration,  if  there  was 
very  much  work  about  these  public  offices.  He  says,  **No,  not 
after  you  get  them." 

I  know  this  meeting  will  be  entirely  removed  from  the  at- 
mosphere of  politics,  and  therefore  there  is  more  prospect  of  rest. 
But  we  are  not  here  entirely  to  rest,  we  are  here  for  a  serious 
purpose.  I  think  every  lawyer  here  realizes  that  we  are  living 
in  a  time  of  great  moment  to  the  American  people.  I  think  we  aU 
realize  that  there  never  was  a  time  in  the  history  of  this  country 
when  it  was  so  important  to  have  the  American  people  educated 
up  to  the  great  thought  expressed  by  Marshall,  that  this  is  a 
government  of  law  and  not  of  men.  I  do  not  think  there  ever  was 
a  time  when  conditions  with  which  we  have  to  deal  were  of  such 
great  importance  to  the  future  of  this  country.  We  are  living  in 
a  time  when  the  people,  in  some  way,  have  had  their  suspicions 
aroused  as  to  the  bar  and  the  courts.  The  demand  for  the  recall 
of  judges,  the  demand  for  the  recall  or  review  of  judicial  de- 
cisions, comes  from  men  who  are  in  earnest  and  honest  in  their 
convictions  but  who  have  been  misled  into  the  belief  that  there  is 
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corruption  in  our  courts  which  does  not  exist,  and  that  there  is 
hyi>ocrisy  at  the  bar  which  never  was  known. 

The  bar  of  this  country  has  a  duty  to  perform,  not  for  the  sake 
of  the  lawyers  who  are  members  of  the  bar,  but  for  the  sake  of 
their  country,  because  they  are  in  a  position  in  which  they  know 
the  truth  and  in  which  they  can  accomplish  much.  They  have  a 
great  responsibility  in  these  times  to  meet  the  problems  which 
are  disturbing  our  civic  life.  It  will  not  do  longer  to  laugh  at  the 
blunders  of  lawyers  who  are  not  capable  to  practice  law,  but  who 
have  a  certificate  from  the  State  sending  them  out  to  the  people, 
asking  for  their  confidence  in  their  ability  and  integrity.  It 
will  not  do  longer  to  say,  **I  am  sorry,'*  when  some  man  who  has 
been  commissioned  by  the  State  to  go  out  and  handle  the  business 
of  men  or  women,  proves  recreant  to  his  trust.  Mere  expression 
of  Gfympathy  for  his  clients  will  no  longer  do.  The  Bar  must 
wake  up  and  take  an  active  interest  in  ridding  the  profession  of 
the  incompetent  as  well  as  the  men  who  are  unfitted  to  represent 
the  profession  in  the  great  problems  which  come  to  it,  and  if  the 
bar  does  not  do  so,  then  it  must  sink  to  the  level  of  those  who  drag 
it  down,  instead  of  rising  to  the  height  of  those  who  honor  the 
Nation  in  their  profession. 

I  am  satisfied  that  every  member  of  this  bar  who  is  here 
— while  we  all  take  advantage  of  every  opportunity  for  recrea- 
tion and  enjoyment,  while  we  will  visit  every  green  spot  and 
every  shaded  nook,  except  the  jail,  and  while  we  will  taste 
of  every  single  good  thing  held  out  to  us,  except  the  bacon, 
we  still  are  here  for  business  and  I  hope  that  every  member 
will  do  his  best  to  make  this  meeting  of  this  Bar  Association 
one  of  the  best  in  the  history  of  the  Association. 

The  President  says  that  this  is  the  Nineteenth  Annual  Meet- 
ing. How  the  years  fly !  I  can  remember,  young  as  I  am,  the 
day  we  formed  this  Association.  I  can  recaU  the  faces  of  many 
earnest  men  that  were  there  then, — ^men  who  have  set  a  high 
mark  in  our  profession,  men  who  have  passed  away  and  answered 
the  call  of  Nature  and  Gtod,  and  many  of  us  who  are  younger  are 
taking  their  places.  These  men  who  sat  around  the  table  there 
in  Des  Moines  when  this  Association  was  organized  felt  that  it 
was  going  to  accomplish  a  great  purpose  for  the  bar  and  the 


Digitized  by  VjOOQIC 


14 


NINETEENTH  ANNUAL  MEETING 


people  of  the  State.  I  believe  it  is  going  to.  I  want  to  see  fhe 
time  in  this  State  when  the  Bar  Association  will  have  a  thousand 
men  sitting  in  front  of  the  chairman  when  the  meeting  is  called 
to  order.  I  want  to  see  more  professional  enthusiasm,  more  pride, 
more  interest  in  the  general  things  with  which  we  deal.  I  want 
to  see  every  member  of  the  bar  of  Iowa  who  has  the  true  spirit  in 
his  heart,  join  this  Association  and  be  a  part  of  it,  and  then 
when  a  welcome  comes  from  a  splendid  people,  as  we  have  here 
in  Sioux  City,  the  applause  will  come  responding  back  from 
every  city  and  county  in  the  State,  and  even  from  the  remote 
comers  of  Des  Moines. 

The  PBEsmsNT:  The  reports  of  the  various  committees  are 
now  in  order.  We  will  first  hear  the  report  of  the  Committee  on 
Membership,  by  Mr.  0.  D.  NicUe,  Chairman. 


Report  of  the  Committee  on  MicMnieRfiTnp 

To  the  Iowa  State  Bar  Assodatian: 

Your  Committee  on  Membership  present  herewith  the  written 
application,  in  due  form,  of  the  following  attorneys  of  this  State, 
for  membership  in  the  Iowa  State  Bar  Association,  and  recom- 
mend the  acceptance  of  such  attorneys  for  membership  in  the 
Association: 


B.  B.  Albenon,  Des  Moines. 
David  Algyei,  Paullina. 
H.  A.  Ambler,  Burlington. 
8.  Or.  Bammer,  EstherviUe. 
Edgar  T.  Bedell,  LeMars. 
Harold  L.  Beyer,  Grinnell. 
Geo.  H.  Bliven,  Sioux  City. 
W.  D.  Boies,  Sheldon. 
B.  W.  Boyd,  Malcom. 
Charles  C.  Bradley,  LeMars. 
George  E.  Brammer,  Des  Moines. 
E.  B.  Cadwell,  Dunlap. 
Frank  J.  Capell,  Council  Bluffs. 
Chas.  C.  Clark,  Burlington. 
Geo.  B.  Clark,  Oakland. 
A.  D.  Collier,  Sioux  City. 
Byron  M.  Coon,  EstherviUe. 


E.  M.  Corbett,  Sioux  City. 
LaMonte  Cowles,  Burlington. 
John  E.  Cross,  Newton. 
Boy  E.  Cubbage,  Des  Moinees. 
John  Cunningham,  Humboldt. 
Aymer  D.  Davis,  Eldora. 
John  C.  DeMar,  Des  Moines. 
T.  E.  Diamond,  Sheldon. 
Henry  W.  Dunn,  Iowa  City. 
Earl  Edmunds,  CorreetionviUe. 
E.  C.  Eicher,  Burlington. 
Lee  W.  Elwood,  Elma. 
O.  W.  Emmons,  Manning. 
E.  P.  Farr,  Sioux  City. 
Sylvester  Elynn,  Eagle  Grove. 
Samuel  B.  Givin,  Adair. 
Geo.  W.  Graeser,  Des  Moines. 
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Homer  W.  Oreen,  Cherokee. 
T.  F.  Oriffin,  Sioux  Citj. 
Oscar  Hale,  Wapello. 
John  J.  Halloran,  Des  Moines. 
O.  C.  Hamilton,  Sioux  City. 
Hany  N.  Hansen,  Des  Moines. 
Paul  M.  Hatfield,  Sioux  Gitj. 
W.  A.  Helsell,  Odebolt. 

B.  F.  Hickman,  l^dnej. 
Edward  L.  Hirsch,  Burlington. 
A.  H.  Ho£Pman,  Bes  Moines. 
F.  L.  Holleran,  Clinton. 
Fred  S.  Holsteen,  Burlington. 
John  W.  Hospers,  Orange  Citj. 
J.  W.  Hubbard,  Sioux  Citj. 
Ljle  Hubbard,  Sioux  City. 

N.  M.  Hubbard,  Jr.,  Des  Moines. 
F.  M.  Hubbell,  Des  Moines. 
£.  P.  Hudson,  Des  Moines. 
Bobt.  Hunter,  Sioux  Citj. 
Louis  G.  Hurd,  Dubuque. 
Foster  G.  Iddings,  Sioux  Citj. 
A.  W.  Johnson,  Sioux  Citj. 
Thos.  W.  Keenan,  Shenandoah. 
G^.  M.  Kellogg,  Jr.,  Sioux  Citj. 
George  W.  Kephart,  Sioux  Citj. 
Gerrit  Klaj,  Orange  Citj. 
P.  H.  Konzen,  Sioux  Citj. 
F.  W.  Lehmann,  Jr.,  Des  Moines. 
Andrew  G.  Lehr,  Sioux  Citj. 
W.  S.  Lewis,  Glenwood. 
F.  W.  Lohr,  Sioux  Citj. 
T.  B.  Lutz,  Mapleton. 
Willard  H.  Ljon,  EnoxviUe. 
Arthur  C.  McGill,  Sioux  Citj. 
F.  J.  McGreerj,  Acklej. 
E.  W.  McManus,  Keokuk. 
Guj  E.  Mack,  Storm  Lake. 
Chas.  S.  Macomber,  Ida  Grove. 

C.  B.  Metcalf ,  Sioux  Citj. 
C.  Mosher,  Walnut. 

C.  Mosher,  Jr.,  Walnnt. 
David  Mould,  Sioux  Pitj. 
J.  C.  Murtagh,  Waterloo. 
Lewis  J*  Neff,  Walnut. 


Martin  Neilan,  Sioux  Citj. 
Carl  H.  Neiman,  Des  Moines. 
Miles  W.  Newbj,  Onawa. 
James  B.  Newman,  Cedar  Falls. 
Maurice  O'Connor,  Fort  Dodge. 
J.  M.  Otto,  Iowa  Citj. 
Sam  Page,  Sioux  Citj. 
J.  H.  Patton,  GrinnelL 
Ben  P.  Poor,  Burlington. 
John  F.  Porterfleld,  Shenandoah. 
Clifford  Powell,  Bed  Oak. 
John  C.  Power,  Burlington. 
J.  C.  Prjor,  Jr.,  Council  Bluffs. 
W.  S.  BandaU,  Hawarden. 
T.  M.  Basmussen,  Exira. 
Baj  E.  Beike,  Kingslej. 

F.  H.  Bice,  Sioux  Citj. 
Will  F.  BUej,  Des  Moines. 
C.  H.  Binker,  Anthon. 

A.  G.  Bippej,  Des  Moines. 
Loren  Bisk,  Waterloo. 

J.  O 'Donovan  Bossa,  Sioux  Citj. 

B.  y.  Sager,  Sioux  Citj. 
L.  H.  Salinger,  Carroll. 
J.  U.  Sammis,  Sioux  Citj. 
A.  B.  Schuets,  Des  Moines. 
M.  L.  Sears,  Sioux  Citj. 
John  J.  Seerlej,  Burlington. 
Marion  B.  Seevers,  Des  Moines. 
W.  C.  Shepard,  Allison. 
Frank  Shinn,  Carson. 

DeloBS  P.  ShuU,  Sioux  Citj. 
Kenneth  G.  SiUiman,  Sioux  Citj. 
Howard  F.  Sims,  Sioux  Citj. 
Edgar  A.  Smith)  Whiting. 
E.  G.  Smith,  Sioux  Ciij. 
Harrj  S.  Snjder,  Sioux  Citj. 
Charles  M.  StilwiU,  Sioux  Citj. 
A.  C.  Strong,  Sioux  Citj. 

G.  T.  Struble,  Sioux  Citj. 
Frank  Tamisiea,  Missouri  Vall^. 
Anthonj  TePaske,  Sioux  Center. 
Geo.  W.  Thomas,  Bed  Oak. 
Frank  E.  Thompson,  Burlington. 
Henrj  Thunen,  Davenport. 
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H.  E.  Tnllar,  Waterloo.  EIlu  E.  Wilson,  Waterloo. 

Henr7  F.  Wagner,  Sigoumey.  Frank  B.  Wilson,  Greenfield. 

A.  O.  Wakefield,  Sionz  Citj.  Frank  Wisdom,  Bedford. 
Clement  J.  Welch,  Muscatine.  W.  8.  Withrow,  Mount  Pleasant 

B.  L.  Welch,  KnozYiUe.  John  E.  Williams,  Waterloo. 

BeBpeetfolly  snbmitted, 

A.  H.  HOLLINGSWOBTH, 

W.  M.  Davib, 
E.  H.  McCJoY, 
A.  L.  Bulb, 
C.  E.  Walters, 
T.  J.  Bray, 
Clifford  V.  Cox, 
V.  R.  MoGiNNis, 
HisNRY  Peterson, 
Thomas  McCabty, 

0.  D.  NiGELE, 

Cammiftee. 

Upon  motion  duly  made  the  report  of  the  Committee  on  Mem- 
bership was  received  and  placed  on  file. 

Senator  C.  G.  Saunders:  I  think  the  Committee  is  to  be 
congratulated  upon  the  success  of  their  efforts.  This  is  one  of 
the  largest  lists  we  have  ever  had  presented,  and  I  move  you 
that  the  persons  whose  names  were  read  by  the  Committee  be  now 
elected  as  members  of  this  Association. 

The  motion  was  duly  seconded  and  unanimously  carried. 

The  President  :  The  next  report  will  be  that  of  the  Treasurer, 
Mr.  Frank  T.  Nash,  of  Oskaloosa. 

Treasurer's  Report 
From  June  27, 1912,  to  and  including  June  24, 1913 

BICXIFTS 

Balance  on  hand  at  last  annual  report $  585.91 

Beeeived  from  Membership  Fees 306.00 

Beceived  from  Annual  Dues 1023.50 

Total  Beeeipts  $1915.41 
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DISBUB8BMSKTS 

H.  C.  Horaek,  Seeretar7,  ezpenBes,  postage,  etc.  (Order 

No.  15)    $    23.00 

H.  G.  Horaek,  salaiy  for  1911-12  (Order  No.  13)  200.00 

William  Benwiek  Biddell,  railroad  fare  and  ezpenses  (Or- 
der No.  16)  81.29 

A.  T.  Cooper,  ezpenses  for  Membership  Committee  (Order 

No.  17)    25.48 

A.  T.  Cooper,  expense  of  Membership  Conmiittee  (Order 

No.  18)   12.81 

J.  P.  Blaise,  reporting  proceedings  of  Iowa  State  Bar 

Association,   1912,   and   making   transcript   thereof 

(Order  No.  19)   78.88 

A.  J.  Small,  compensation  ordered  at  last  meeting  (Order 

No.  14)    : 100.00 

Dan  E.  Clark,  for  making  index  for  proceedings  for  the 

year  1912  (Order  No.  20)  15.00 

H.  C.  Horack,  Secretary,  postage^  supplies,  etc.   (Order 

No.  24)    27.02 

Economy  Advertising  Company,  for  printing  proceedings 

for  1912,  etc  (Order  No.  22)  469.57 

Economy  Advertising  Company,  printing,  supplies,  etc. 

(Order  No.  23)   34.62 

Bepnbliean  Printing  Company,  stationery  and  printing 

(Order  No.  21)   25.75 

John  T.  Bies,  supplies  (Order  No.  25)  8.75 

Frank  T.  Nash,  Treasurer,  postage,  printing,  etc  (Order 

No.  26)    41.30 

H.  E.  Deemer,  printing,  postage,  etc.  (Order  No.  27) ... .  6.50 
United  States  Express  Company,  express  charges  on  1912 

Proceedings  (Order  No.  28)   69.42 

Republican  Printing  Co.,  printing,  etc  (Order  No.  29)  75.63 
H.  C.  Horack,  stenographer's  work,  postage,  expenses, 

etc  (Order  No.  30)   69.98 

H.  E.  Deemer,  expense,  postage,  etc.  (Order  No.  31) 6.05 

Citizen  Printing  Co.,  supplies,  etc  (Order  No.  32) 6.00 

Total  disbursements $1377.05 

Balance  on  hand 538.36 

Total $1915.41 

The  amonnt  received  for  membership  fees  is  far  smaller  than 
it  would  have  been  had  those  received  into  membership  last  year 
paid  their  fees,  but  on  examining  my  books  I  find  that  at  least 
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thirty-nine  who  were  received  into  membership  last  year  have 
up  to  date  failed  to  pay  their  membership  fees.  In  yiew  of  our 
constitntional  provision  on  this  point  nnder  which  the  member- 
ship fee  is  required  to  accompany  the  application  for  member- 
ship I  wonld  hereafter  suggest  that  that  rule  be  complied  with. 
Respectfully  submitted, 

Frank  T.  Nash,  Treasurer. 

Upon  motion  duly  made  the  report  of  the  Treasurer  was  re- 
ceived and  placed  on  file. 

The  PBEsmENT:  According  to  the  Rules,  the  Auditing  Com- 
mittee was  appointed  ten  days  ago  to  audit  the  books  and  ac- 
counts of  the  Secretary  and  Treasurer,  Major  John  F.  Lacey  is 
Chairman  of  that  Committee.    We  will  now  hear  that  report. 

Report  of  the  AuDrnxo  Committee 

Major  Laoey  :  The  Auditing  Committee  have  gone  through  the 
accounts  and  vouchers  of  the  Treasurer.  There  are  three  unpaid 
vouchers  in  the  hands  of  the  Secretary  for  delivery  to  the  parties 
who  are  entitled  to  them.  Those  checks  have  not  yet  been  en- 
dorsed and  cannot  be  endorsed  by  anybody  except  the  parties  to 
whom  they  are  issued.  With  the  exception  of  those  three  vouchers 
everything  has  been  paid  and  returned.  Those  vouchers  now 
stand  out,  signed  by  the  President  and  Secretary  of  the  Associa- 
tion. We  recommend  that  the  account  be  passed  and  approved. 
This  leaves  a  balance  of  five  hundred  and  thirty-eight  dollars  and 
some  cents  in  the  hands  of  the  Treasurer  at  that  time.  That  does 
not  include  the  receipts  coming  in  during  the  present  meeting. 

The  President  :  You  have  heard  the  report  of  the  Auditing 
Committee.    What  will  you  do  with  itt 

Upon  motion  duly  made  the  report  was  adopted. 

The  Prestoent:  As  Mr.  Small,  our  librarian,  was  not  able 
to  be  present  at  this  meeting,  he  has  sent  his  report  and  I  will 
ask  the  Secretary  to  read  it. 
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Report  of  the  Libraeian 

As  your  librarian^  I  have  considered  well  the  interests  of  the 
Association  in  the  care  and  distribution  of  the  proceedings  in  my 
possession.  I  received  the  proceedings  for  1912  from  the  secre- 
tary and  have  sent  a  copy  to  all  the  State  libraries,  the  larger 
law  schools  and  Bar  Associations  throughout  the  country,  and  to 
some  of  the  secretaries  of  the  State  Bar  Associations;  in  fact,  to 
all  those  whom  I  knew  would  care  to  receive  them.  I  am  re- 
ceiving on  exchange  account  the  proceedings  from  almost  all  the 
different  Bar  Associations,  including  the  American.  Quite  a 
number  of  the  States  follow  the  example  of  Iowa  in  making  the 
State  Law  Librarian  the  librarian  of  the  State  Association,  and 
through  that  source  exchanges  are  made  and  proceedings  re- 
ceived. This  is  most  desirable,  in  that  it  establishes  a  permanent 
library  for  the  Association,  and  the  librarian  can  use  the  ex- 
changes to  a  good  advantage  in  securing  the  proceedings  from 
other  States,  making  them  accessible  for  the  profession  and  the 
laity. 

Of  the  reprints  of  1874-1881, 1  have  sold  three  copies  at  $1.00 
each.  I  have  also  sold  reports  of  the  Association  to  the  amount 
of  $6.50,  and  herewith  give  a  financial  statement. 

Beeeiyed  from  sale  of  Iowa  State  Bar  Aaaoeiation  Proceedings 

(Early,  1874-1«81) 
1912 

Sept.  24,  Banks  Law  Pub.  Co.,  New  York  Oitj,  1  volume $1.00 

Oct.  3,  E.  B.  Adams,  Social  Law  Library,  Boston 1.00 

1913 

Feb.  24,  J.  H.  Arnold,  Law  School  Harvard  University,  Boston  . .  1.00 


$3.00 

(Proceedings,  present) 
1912 

Oct.  19,  Lewis  MUes,  Gorydon,  1895-1906,  12  vols.,  50  cents  each,  $6.00 
Nov.  25,  E.  J.  Williams,  New  York  City  . .-. 50 

$6.50 


Total  receipts   $9.50 
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Paid  out 
1912 

Oct  24,  Freight  on  proeeedings  (early  and  1912)  $1.06 

Oet  24,  Drayage  on  3  boxes  proceedings 1.40 

Postage,  for  sending  out  proeeedings  1911  and  1912  ....  7.04 

Total  ezpenditores $9iM> 

As  there  will  be  a  gradnal  demand  for  the  reprints  as  well  as 
the  regular  reports,  it  is  desirable  to  conserve  the  distribution. 
Libraries  are  increasing,  Bar  Associations  are  being  organized, 
and  futare  generations  should  be  taken  into  account. 

The  State  Law  Library  is  increasing  in  number  of  volumes 
and  for  completeness  and  efSciency  will  rival  almost  any  other 
library  in  the  country.  It  is  the  policy  of  the  trustees  to  pur- 
chase all  recent  publications  and  in  every  way  keep  the  library 
up-to-date.  Out-of-print  and  rare  volumes  and  sets  are  being 
filled,  thereby  making  the  library  of  still  greater  usefulness  to 
the  legal  fraternity  of  our  State.  Becently  an  exchange  of  stat- 
ute laws  was  effected  with  the  Kingdom  of  Belgium  for  those  of 
Iowa.  Negotiations  are  now  under  way  for  an  exchange  of  laws 
with  the  imperial  government  of  Germany.  The  library  is  en- 
laiging  its  scope  of  usefulness  by  entering  into  exchange  with 
countries  other  than  English  speaking. 

These  words  concerning  the  State  Law  Library  may  seem  out 
of  place  in  my  report  as  Librarian  of  the  Bar  Association;  but^ 
what  is  desirable  for  one,  is  to  the  advantage  of  the  other,  and  it 
is  the  wish  of  the  trustees  and  the  librarian  to  keep  the  attorneys 
of  our  State  advised  as  to  the  progress  of  our  Law  Libraiy,  con- 
stantly reminding  them  that  the  library  is  for  practical  use,  and 
that  the  bench  and  bar  of  the  State  are  most  cordially  invited  to 
use  it  freely. 

Respectfully  submitted, 

A.  J.  Small,  Librarian. 

The  PBEsn>£NT :  Tou  have  heard  the  report,  and  if  there  is  no 
objection,  it  will  be  received  and  placed  on  file. 

The  next  will  be  the  report  of  the  Committee  on  Legal  Bi- 
ography. 
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Bepobt  of  the  Committse  on  Legal  Biography 

To  the  Iowa  State  Bar  Association: 

Tour  Committee  on  Legal  Biography  submits  the  following 
report:  During  the  past  year  deaths  have  occurred  in  the  legal 
profession  in  the  State  of  Iowa  as  follows : 

Charles  H.  Amos,  EnozvUle.  Geo.  C.  Hull,  Boone. 

Henry  A.  Arp,  Davenport.  Carl  F.  Hass,  Davenport. 

C.  M.  Brown,  Sigoumey.  Benj.  W.  Lacy,  Dubuque. 

James  D.  Butler,  Marengo.  Daniel  A.  Long,  Waverlj. 

Jerome  D.  Carskaddan,  Muscatine.  J.  T.  Lyon,  Dubuque. 

A.  F.  Call,  (late  of)  Sioux  City.  John  Lindt,  Couneil  Bluffs. 
Wm.  J.  Clair,  Iowa  City.  Thos.  H.  Milner,  Belle  Plaine. 
Thomas  C.  Dawson,  (late  of)  Edward  Mills,  Bed  Oak. 

Couneil  Bluffs.  Edward  T.  Morris,  Des  Moines. 

George  E.  Draper,  Sidney.  Julian  Phelps,  (late  of)  Atlantic. 

Crawford  F.  Davis,  Bloomfield.  C.  L.  Poor,  Burlington. 

Dwight  F.  Gibson,  Waverly.  Robert  W.  Bateliff,  Fairfield. 

L.  E.  Fellows,  Lansing.  P.  A.  Sawyer,  Sioux  City. 

John  W.  Harvey,  Leon.  Isaac  S.  Struble,  Le  Mars. 

Christian  C.  Hedges,  Marengo.  Edward  T.  Sullivan,  Creston. 

H.  M.  Henley,  Davenport.  John  J.  Tolerton,  Cedar  Falls. 

B.  M.  Hunter,  Sibley.  W.  W.  Woodin,  Des  Moines. 

E.  H.  Hubbard,  Sioux  City.  W.  H.  Wallingf  ord,  Des  Moines. 

Henry  W.  Hull,  Madrid*  John  L.  Young,  Leon. 

Attached  to  this  report  and  as  part  thereof  will  be  found  a 
Tery  brief  sketch  of  the  life  of  each  of  our  brother  lawyers  named 
Above.  Through  the  press  and  by  the  action  of  committees  in  the 
several  counties  of  their  residence  permanent  record  has  been 
made  of  their  lives,  their  attainments,  public  service,  and  private 
and  professional  character.  It  is  to  such  records  chiefly  that  the 
historian  of  the  future  must  turn  but  it  is  also  proper  that  this 
Association  preserve  upon  its  files  some  expression  of  our  con- 
sciousness of  the  passing  of  these  men  who  have  worked  side  by 
side  with  us  in  fulfilling  the  exacting  demands  of  our  profession. 
Some  of  them  have  lived  useful  but  quiet  lives,  secluded  and 
remote,  their  activities  apparently  touching  immediately  but  the 
limited  circle  of  a  rural  neighborhood ;  others  full  armored  and 
eager  for  the  fray  were  ever  in  the  front  rank  engaged  in  stren- 
uous legal  conflict,  taking  and  giving  hard  blows — ^resourceful, 
persistent,  courageous,  and  constructive,  they  have  created  last- 
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ing  precedent  and  enduring  legal  history.  Many  coming  to  the 
State  as  part  of  that  marvelous  home-loving,  home-seeking  gener- 
ation of  the  early  fifties  and  sixties  helped  to  lay  firmly  and  well 
the  foundations  of  our  constitutional  system.  Such  lived  to  see 
the  State  become  rich  and  powerful  by  reason  of  their  labors  and 
have  blessed  and  enriched  the  life  of  the  Nation  with  the  strong 
and  sweet  qualities  and  spirit  of  a  time  less  complex  than  our 
own,  more  elemental  and  nearer  to  the  soil.  And  again,  there  are 
those  who,  listening  to  the  siren  voices  that  ever  haunt  the  hearts 
of  men  of  whatever  profession,  have  wandered  into  other  fields 
and  in  journalism  or  diplomacy  or  statecraft  have  swayed  public 
sentiment,  untangled  the  snarls  of  our  international  relations  or 
left  in  the  statutes  of  the  land  the  lasting  impress  of  their  con- 
ception of  a  just  principle  of  government.  In  all  your  committee 
has  found  illustration  and  confirmation  of  the  greatest  fact  in 
American  life,  namely,  the  wonderful  opportunity  that  has  in- 
hered in  our  national  history  and  is  our  greatest  democratic 
tradition — ^young  men  from  some  remote  farm  or  workshop  or 
from  the  peasant  villages  of  the  old  world,  finding  themselves 
intellectually  in  the  free  air  of  American  life  and  under  the  spur 
of  ambition  and  an  equal  opportunity  rising  to  lives  of  profes- 
sional distinction  and  enduring  service.  It  would  be  a  pleasure 
to  not  only  name  these  men  but  to  recount  at  length  their  char- 
acter and  achievements  but  we  can  here  but  note  their  passing 
and  give  brief  expression  to  our  love  for  them  and  our  pride  in 
the  honor  they  have  reflected  upon  our  common  profession  and 
our  beloved  State. 

In  the  transition  period  in  which  we  now  live,  the  relation  of 
the  lawyer  to  the  stability  of  our  institutions  is  more  important 
than  ever  before.  Practiced  in  those  judicial  qualities  of  mind 
that  are  the  direct  product  of  the  training  of  the  lawyer  he  is 
peculiarily  fitted  to  preserve,  while  marching  onward  with  the 
army  of  progress,  that  sense  of  equal  justice  and  calm  inquiry 
without  which  Might  usurps  the  seat  of  Bight  and  constitutional 
government  becomes  a  farce.  As  your  committee  has  examined 
into  the  lives  of  our  brother  lawyers  lately  deceased  we  have 
found  there  all  those  qualities  of  mind  and  heart  that  have  given 
a  proud  distinction  to  our  profession  and  strength  and  virtue  to 
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the  life  of  the  State.  We  salute  them  aa  vital  factors  in  a  sane 
development  of  onr  institations.  We  shall  hold  them  in  sweet 
remembrance  until  we  shall  join  them  in  what  someone  has 
beautifully  termed  '*that  well  known  rendezvous  Eternity/' 

James  B.  Weaver, 
W.  R.  Lewis, 
C.  J.  Wn^soN, 

Committee. 

Charles  Hestwood  Amos,  1869-1913 

Bom  in  Union  Township,  Marion  County,  Iowa,  Feb.  25, 1869 ; 
died  at  Knoxville,  Iowa,  Jan.  18, 1913.  Attended  public  school  in 
Chicago,  graduating  from  Lake  H^h  School.  Took  three  years  in 
Liberal  Arts  department  at  University  of  Michigan;  graduated  in 
1892  at  Union  College  of  Law,  now  Law  Department  of  North- 
western University,  earning  his  way  through  school  by  work  in 
the  claims  department  of  the  Nickel  Plate  Railroad.  Began  the 
practice  of  law  in  Chicago  where  he  remained  for  three  years. 
Following  the  death  of  his  father  removed  with  his  mother  in 
1895  to  Knoxville,  Iowa,  where  a  partnership  was  formed  with 
W.  A.  Stone.  Later  formed  a  partnership  with  Hon.  L.  N.  Hays 
which  lasted  until  the  latter  was  elected  to  the  district  bench. 
Became  a  member  of  the  firm  of  Amos  &  Van  der  Ploeg  which 
continued  until  his  death.  Prominent  in  Masonic  Order,  be- 
coming a  Master  Mason  at  twenty-one  years  of  age  and  became  a 
Royal  Arch  Mason,  Knight  Templar,  and  Noble  of  the  Mystic 
Shrine.  Served  as  High  Priest  for  Tadmor  Royal  Arch  Chapter 
and  Patron  of  the  Eastern  Star  Chapter.  In  March,  1912,  became 
a  32d  degree  Mason.  Was  well  known  in  legal  and  political  cir- 
cles throughout  the  State.  Was  a  candidate  for  Attorney  General 
on  the  Democratic  ticket  in  1911.  He  was  a  man  of  unusual  abil- 
ity, a  commanding  presence,  an  orator  of  power,  endowed  with  a 
liberal  education  and  the  broadest  views.  He  died  at  the  outset 
of  a  career  that  promised  great  distinction.  The  resolutions  of 
the  bar  of  Marion  County  contained  the  following  statement  with 
respect  to  his  character:  ''It  is  our  deliberate  judgment  that  he 
had  in  a  prominent  degree  every  quality  of  manhood,  knowledge, 
ability,  and  eloquence  necessary  to  make  an  officer  of  this  court 
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of  the  Yery  highest  type  and  that  his  great  powen  were  never 
eonacionsly  ezereiaed  for  an  injngtice  or  wrong/' 

HsNBY  A.  Asp,  1869-1912 

Bom  near  Davenport,  Iowa,  May  3, 1869 ;  died  Nov.  11, 1912, 
at  Davenport.  His  boyhood  was  spent  on  the  farm.  Attended 
school  in  the  conntry  until  sixteen  years  of  age.  Entered  Dun- 
can's  Business  College  at  Davenport  and  soon  afterward  entered 
the  State  University.  Graduated  from  the  Law  Department  in 
1896.  Located  in  the  practice  at  LeMars,  1896-8,  when  he  re- 
turned to  Davenport  where  he  remained  in  the  practice  until 
his  death. 

James  D.  Butler,  1847-1912 

Bom  June  9, 1847,  in  Pittsford,  Vermont;  died  Nov.  5,  1912, 
at  North  English,  Iowa.  Passed  his  youth  in  Vermont.  Enlisted 
in  the  Civil  War  in  the  9th  Vermont  Volunteers  at  fifteen  years 
of  age.  Was  captured  at  Harper's  Ferry,  and  after  exchange 
served  through  the  war.  Married  in  Vermont,  from  which  mar- 
riage there  were  four  children,  two  of  whom  died  in  infancy,  the 
mother  dying  later.  In  1881,  he  married  a  second  time  in  Sara- 
toga, N.  Y.,  and  in  1882  removed  to  North  English,  Iowa,  where 
he  entered  upon  the  practice  of  his  profession.  There  were  eight 
children  of  liiis  n^iarriage,  six  of  whom  with  the  widow  survive 
the  decedent,  namely,  James  D.,  of  Sioux  City,  Frank  P.,  Laura 
E.  B.,  Helen  C,  Mary  S.,  and  William  J.  B.  He  was  active  in 
the  Masonic  Order  and  greatly  interested  in  the  subject  of  educa- 
tion, serving  on  the  school  board  for  several  years.  In  politics  he 
was  a  Democrat.  Was  at  one  time  Democratic  candidate  for 
Lieutenant  Governor.  He  was  prominent  as  a  lawyer  and  as  a 
citizen  and  highly  respected  wherever  known. 

C.  M.  Brown,  1845-1913 

Bom  in  Knox  County,  Ohio,  Nov.  9,  1845 ;  died  May  8,  1913, 
at  his  home  in  Sigoumey,  Iowa.  Removed  from  Ohio  to  Mus- 
catine, Iowa,  in  1868;  graduated  from  the  State  University  in 
1871.    Located  in  Sigoumey  in  the  practice  of  law  the  same  year. 
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Married  in  1874  to  Miss  Flora  Sampson.  There  were  four  chil- 
dren, namely,  Mrs.  Eunice  Bracken  of  Indianapolis,  Iowa,  Millie 
Brown,  CSiicago,  Boy  B.  Brown,  Washington,  and  Miss  Helen 
Brown,  Sigoumey.  A  member  of  the  Presbyterian  Chnrch  in 
Sigoumey  since  1893,  on  certificate  from  the  Episcopal  Church 
at  Muscatine.  Was  a  ruling  elder  in  tiie  Presbyterian  Church  at 
Sigoumey  from  1907  to  the  time  of  his  death.  Was  a  member  of 
Company  A,  102nd  Ohio  Volunteers,  serving  to  the  close  of  the 
war.  Elected  in  1881  to  the  State  Senate,  serving  four  years. 
Was  prominent  in  his  profession,  in  the  church,  and  in  aU  the 
life  of  his  community.  Engaged  in  the  practice  of  law  in  Keokuk 
County  for  more  than  forty  years. 

William  J.  Claui,  1866-1912 

Bom  near  Iowa  City,  Iowa,  Sept.  21, 1866 ;  died  at  Iowa  City 
Nov.  29,  1912.  Spent  the  greater  part  of  his  life  in  or  near 
Iowa  City  until  he  was  admitted  to  the  bar.  He  graduated  with 
the  class  of  1888  from  the  College  of  Law  of  the  State  University 
of  Iowa,  and  thereafter  spent  about  fifteen  years  in  the  practice 
of  his  profession  in  Omaha,  Neb.  He  then  returned  to  Iowa  City 
where  he  remained  until  his  death.  He  was  unmarried  and  was 
a  devout  member  of  the  Catholic  Church.  During  the  last  few 
years  of  his  life  Mr.  Clair  suffered  much  from  physical  ailments 
and  the  working  out  of  legal  problems  was  in  a  way  his  one 
pastime,  and  his  keen  mentality  tended  in  a  large  measure  to 
offset  the  drawbacks  of  physical  misfortune. 

Albert  Woodworth  Callender^  1839-1913 

Bom  at  Lucerne,  Pa.,  December,  1839 ;  died  at  Clarion,  Iowa, 
January  24, 1913.  Bemoved  from  Pennsylvania  to  Illinois  when 
fifteen  years  of  age.  Bemoved  with  his  parents  in  1856  to  a  farm 
in  Chickasaw  County,  Iowa,  where  he  engaged  in  farming  and 
school  teaching.  At  twenty-seven  years  of  age  he  entered  the  Up- 
per Iowa  University,  remaining  two  years;  studied  law  and  was 
admitted  to  the  bar  shortly  afterward  and  entered  on  his  profes- 
sion at  Fayette,  Iowa.  Continued  in  the  practice  of  his  profession 
until  the  time  of  his  death  which  occurred  at  the  home  of  a 
brother,  E.  M.  Callender,  at  Clarion,  Iowa. 
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Jebome  Cabskaddan,  1829-1912 

Bom  near  Seneca  Falls,  N.  Y.,  Nov.  6,  1829;  died  Oct.  23, 
1912,  by  drowning  in  the  Mississippi  River  at  Muscatine.  Grad- 
uated from  Hamilton  College,  N.  Y.,  in  1851,  being  a  classmate 
of  Charles  Dudley  Warner,  between  whom  and  Mr.  Carskaddan 
a  warm  friendship  existed.  Studied  law  in  the  ofSce  of  Sloan  & 
Shoecraft,  Oneida,  N.  Y.,  and  was  admitted  to  the  bar  at  the 
June  term  of  the  Supreme  Court  of  New  York  in  1853.  Re- 
moved at  once  to  Muscatine,  Iowa,  where  he  continued  to  prac- 
tice law  until  the  time  of  his  death.  In  January,  1854,  he  was 
one  of  the  purchasers  of  the  DemocraUEnquirer  which  he  edited 
and  published  for  two  years.  He  formed  a  partnership  with 
E.  H.  Thayer  in  1856,  and  was  chosen  prosecuting  attorney  in 
1857  and  served  two  years.  Served  as  county  judge  1861-64. 
Formed  a  partnership  in  1863  with  DeWitt  C.  Richman,  con- 
tinuing fifteen  years.  Practiced  alone  until  1896,  when  a  part- 
nership was  formed  with  Wm.  D.  Burk.  In  1906  I.  S.  Pepper 
joined  the  firm.  On  the  death  of  Mr.  Burk  in  1908  the  firm 
became  Carskaddan  &  Pepper.  Mr.  Carskaddan  and  his  partners 
have  represented  the  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  in 
Muscatine  since  1863.  He  was  president  of  the  Muscatine  Sav- 
ings Bank,  now  First  Trust  &  Savings  Bank,  for  a  number  of 
years.  Was  an  influential  Republican.  Drew  the  platform  of 
the  first  Republican  convention  held  in  Muscatine  County.  Cast 
his  first  vote  for  Fremont  and  Dayton  in  1856.  Married  May  1, 
1854,  to  Miss  Marilla  Brown  of  Morrisville,  N.  Y.  To  this  mar- 
riage two  children  were  bom,  Paul  bom  April,  1861,  and  died 
by  drowning  in  1875,  and  Gertrude,  now  the  wife  of  Wm.  P. 
Bishop.  Judge  Carskaddan  was  Dean  of  the  Muscatine  bar  at 
the  time  of  his  death  and  was  universally  respected  for  his  high 
character  and  ability. 

Asa  p.  Call,  1856-1913 

Bom  at  Algona,  Iowa,  May  20,  1856;  died  at  Carona,  Cal., 
April  1, 1913.  The  eldest  son  of  Asa  C.  Call,  founder  of  Algona. 
Admitted  to  the  practice  of  law  in  the  courts  of  Indiana  in 
September,  1876,  and  the  courts  of  Iowa  in  1877.    Removed  to 
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Sioux  City  in  1889.  Became  a  member  of  the  firm  of  Joy,  Hud- 
son, Call  &  Joy,  later  Wright,  Call  &  Hubbard.  Removed  tcf 
California  in  1907  where  until  his  decease  he  acted  as  counsel  for 
the  California  Fruit  Exchange  and  its  various  subsidiary  oi^an- 
izations.  While  residing  in  Algona  Mr.  Call  was  attorney  for 
the  Chicago  &  Northwestern  Ry.  Co.,  and  while  at  Sioux  City  for 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  and  Great  Northern 
Railways  and  the  Chicago,  Burlington  &  Quincy.  Was  very  ex- 
tensively interested  in  the  growing  of  citrus  fruits  in  California 
where  he  had  large  interests.  At  the  death  of  Mr.  Call  resolutions 
in  his  memory  were  passed  by  the  senators  and  assemblymen 
from  the  Southern  California  districts  expressing  California's 
obligation  to  Mr.  Call  for  his  interest  and  assistance  in  the  de- 
velopment of  the  citrus  fruit  interests  in  tiie  State. 

Thomas  Clelakd  Dawson,  1866-1912 

Bom  at  HudsoBi,  Wis.,  July  28,  1866;  died  at  Washington, 
D.  C,  May  1,  1912.  Son  of  Allan  Dawson,  attorney  for  the 
Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co.  at  Hudson,  and  his 
mother  was  Anna  Cleland  Dawson.  He  was  a  graduate  of  Han- 
over College,  Indiana,  and  of  the  Cincinnati  Law  School  in  1886. 
Practiced  law  in  Des  Moines  as  a  member  of  the  firm  of  Hume 
ft  Dawson  from  1886  to  1890.  Served  four  years  as  Assistant 
Attorney  General.  Removed  to  Council  Blufib  in  1890  and  be- 
came a  partner  with  Hon.  John  Y.  Stone,  as  Stone  &  Dawson. 
In  1893  he  was  appointed  secretary  of  legation  to  Brazil  under 
Minister  Conger.  From  that  time  he  remained  in  the  diplomatic 
service  in  which  he  rose  rapidly  to  places  of  distinction.  He 
retained  his  legal  residence  at  Council  Bluffs.  Was  made  Min- 
ister Resident  and  Consul  General  to  Santo  Domingo  in  1904 
where  he  successfully  executed  Mr.  Roosevelt's  plan  for  the  ad- 
ministration of  the  custom  duties  of  that  country.  He  became 
the  traveling  representative  of  the  government  in  matters  diplo- 
matic and  was  sent  on  numerous  missions  which  he  executed 
with  rare  ability.  In  January,  1907,  he  was  sent  to  Colombia  in 
connection  with  the  negotiation  of  the  Panama-Colombia  treaty. 
He  was  sent  on  a  special  mission  to  Haiti.  He  was  sent  by  Secre- 
tary Enox  to  Chile  where  he  effected  an  arrangement  for  the 
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arbitration  of  what  is  known  as  the  Alsop  case.  In  1904  he  pub- 
liflhed  a  book  entitled  ''The  South  American  Bepublica."  He 
became  the  beat  informed  man  in  the  diplomatic  service  in  the 
matter  of  the  nations  of  South  America  and  was  so  recognized. 
Because  of  his  wide  acquaintance  and  unusual  service  and  equii>- 
ment  he  was  made  chief  of  the  division  of  Latin-American  af- 
fairs in  the  Department  of  State  with  residence  at  Washington. 
His  unusual  service  is  well  set  forth  in  an  article  in  Munsey's 
Magazine  for  July,  1912,  from  which  the  following  is  taken: 

The  flag  of  the  state  department  was  half-masted  leoentiy  in  honor  of  the 
memoiy  of  an  American  diplomat  who  if  he  had  died  on  the  battiefield, 
would  have  no  more  truly  given  his  Uf e  for  his  eoontiy.  He  was  Thomas 
Cleland  Dawson  of  Iowa. 

Fifteen  years  ago  Dawson  went  to  Bio  as  a  yonthfnl  seeretary  of  lega- 
tion who  took  his  duties  very  strenuously.  He  learned  the  language,  the 
literature,  the  institutions,  the  annals  of  the  South  American  republics  and 
wrote  a  histoiy  of  them  which  is  a  standard  eveiywhere.  Becoming  a 
specialist  in  the  diplomacy  of  Latin-America,  he  was  hurried  away  to 
Santo  Domingo  to  make  a  modem  readjustment  of  the  countiy's  flnanees 
and  to  prevent  European  interference. 

Success  in  one  task  only  meant  the  imposition  of  a  harder  one.  Dawson 
was  sent  as  minister  to  Colombia,  to  convince  the  touchy  people  of  that 
republic  that  the  United  States  is  not  their  mortal  enemy.  Next  he  hastened 
to  Chile,  to  save  a  delicate  situation  caused  by  the  blundering  ddiveiy  of 
an  unnecessary  ultimatum  to  that  proud  and  progressive  little  eountiy  in 
connection  with  a  disputed  daim.  Thence  he  went  to  Panama  to  stnughten 
out  complications  there.  He  was  America's  special  ambassador  to  Yene- 
zuela  on  the  occasion  of  its  centennial  anniversaiy  of  independence.  He 
succeeded  in  cleaning  up  a  seemingly  hopeless  situation  in  Nicaragua,  and 
was  working  on  a  like  effort  in  behalf  of  Honduras  when  he  died. 

Always  managing  the  little  things,  he  knew  little  of  gold  lace  and 
decorations.  He  was  a  business  diplomat,  ordered  from  one  firing  line  to 
another.    Where  there  was  reel  trouble  there  was  Dawson. 

On  his  travels  he  lived  in  all  climates  and  at  all  altitudes;  he  endured 
manifold  hardships  and  untold  nervous  strain.  He  left  health  and  comfort 
behind  him  on  his  way.  Bepeatedly  he  passed  promising  Fortune,  her  aims 
laden  with  opportunities,  with  no  more  than  a  casual  nod.  At  forty-six  he 
died,  a  victim  of  hard  work  done  and  of  maladies  contracted  in  the  doing. 
Tet  it  was  better  far,  and  what  he  himself  would  have  chosen,  to  pass  out  in 
the  prime  of  life  with  such  a  record  of  usefulness,  than  to  live  for  a  hundred 
years  without  accomplishing  aught  worth  the  doing. 

He  was  an  evangelist  of  peace;  did  little  that  was  spectacular,  but  a  vast 
deal  that  was  splendidly  serviceable.    If  monumenta  were  built  for  those 
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who  best  deserve  them,  Dawson  would  have  his  statue  in  the  Pan-Ameriean 
Union  Building  at  Washington. 

George  E.  Draper,  1846-1913 

Bom  near  Monroe,  Mich.,  March  28, 1846 ;  died  Jan.  29,  1913, 
at  Sidney,  Iowa.  Beaided  on  a  farm  near  Dryden,  N.  Y.,  until 
1865;  giadnated  in  1869  from  Hamilton  College,  N.  Y.  Taught 
Latin  and  Greek  in  a  preparatory  school  at  Penn  Yan  while  at- 
tending college.  Beceived  the  Hamilton  prize  for  oratory.  Later 
received  from  the  same  college  the  Phi  Beta  Elappa  degree  for 
distinguished  sc^holarship.  Bemoved  in  1869  to  Council  Bluf5«. 
and  began  the  study  of  law  in  the  office  of  Clinton,  Hart  ft 
Brewer;  admitted  to  the  bar  at  Council  Bluffs,  in  1870,  and 
located  at  Plattsmouth,  Neb.,  in  partnership  with  Judge  Beesce. 
Bemoved  to  Sidney  in  1872  and  formed  a  partnership  with  J.  N. 
Cornish;  formed  a  partnership  in  1877  with  A.  B.  Thomell 
which  continued  for  ten  years.  Married  Oct  23, 1873,  to  Ada  B. 
Loose,  who  survives  him.  There  were  four  children,  Otiio  Eu- 
gene, who  died  in  1884,  Ada  Winnifred,  Edna  Mary,  and  Bay- 
mond  Edward,  who  survive  the  decedent.  He  was  a  strong 
lawyer  and  capable  business  man,  prominent  in  the  life  of  the 
community  in  which  he  lived. 

Crawford  F.  Davis,  1854-1913 

Bom  in  Iroquois  County,  111.,  Jan.  2,  1854;  died  March  2, 
1913,  at  Bloomfield,  Iowa.  Bemoved  to  Davis  County,  Iowa, 
when  eighteen  years  of  age  where  he  resided  on  a  farm  for  seven 
years.  Educated  in  the  Bloomfield  schools.  Learned  telegraphy 
and  served  as  assistant  agent  for  the  Wabash  Bailroad  in  1872 ; 
learned  the  printer's  trade  and  worked  in  the  office  of  the 
Grangers^  Advocate,  Commonwealth,  Republican,  and  Democrat 
in  Bloomfield  and  later  in  the  office  of  the  Odd  Fellows^  Banner, 
Studied  law  with  M.  H.  Jones  in  1877  and  taught  school  the 
following  winter.  Admitted  to  the  bar  in  April,  1878.  In  June, 
1878,  established  a  newspaper  called  the  Legal  Tender  Oreen- 
back.  Was  a  delegate  to  the  Pomeroy  St  Louis  convention  in 
March,  1880,  and  secretary  of  the  Editorial  Greenback  Asso- 
ciation in  1879-80.  Became  United  States  Pension  Examiner  in 
1887  and  removed  to  Moberly,  Mo.    Betumed  in  1889  to  Bloom- 
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field  and  dianged  the  name  of  his  paper  to  the  Bloomfidd 
Farmer,  whioh  he  published  until  1908  when  he  was  elected 
county  attorney.  Held  this  ofSce  two  years  and  served  as  mayor 
of  Bloomfield.  In  1911  was  appointed  Justice  of  the  Peace  and 
elected  to  the  same  office  in  1912.  Married  March  4,  1880,  Miss 
Mamie  Hagen,  who  died  Aug.  31, 1907.  Five  children  were  bom, 
three  of  whom  survive,  namely,  John  W.  of  Bloomfield,  Mrs. 
Sylvia  Hickman,  Heeler,  Ean.,  and  Ralph  W.,  Bloomfield.  Aug. 
14,  1908,  married  Mrs.  Catherine  G.  Williamson  of  Ploris,  Iowa, 
who  survives  him.  Member  of  the  Methodist  Episcopal  Church, 
an  active  Odd  Fellow  and  Qood  Templar. 

L.  B.  Fellows,  1834-1912 

Bom  at  Corinth,  Vermont,  Aug.  22,  1834;  died  in  Lansing, 
Iowa,  July  17, 1912.  Educated  in  the  public  schools  of  Vermont. 
Removed  to  Iowa  in  1857  where  near  Lansing  he  engaged  in 
farming,  taught  school  and  studied  law.  Married  in  1861  to 
Miss  Mary  S.  Read  who  survives  him.  There  were  eleven  chil- 
dren, eight  of  whom  are  now  living :  Wilson  R.  Fellows,  Albert 
M.  Fellows,  Lura  F.  Crowder,  Mamie  F.  Beeman,  Roger  L.  Fel- 
lows, Jennie  Prescott,  Liberty  E.  Fellows,  and  Grace  C.  Saum. 
Admitted  to  the  bar  in  1862  in  Lansing,  in  1865  elected  to  the 
House  of  Representatives;  elected  to  the  Senate  and  served  two 
terms.  In  1889  appointed  judge  of  the  13th  Judicial  District 
and  was  five  times  reelected  for  full  terms.  Was  for  twelve  years 
a  member  of  the  board  of  trustees  of  the  Hospital  for  the  Insane 
at  Mt.  Pleasant  and  was  trustee  of  Upper  Iowa  University  at 
Fayette.  Was  a  Mason  and  for  two  years  Grand  Master  for 
Iowa.  Member  of  the  Methodist  Episcopal  Church.  Originally 
a  Democrat  but  in  later  years  he  identified  himself  with  the 
Republican  party.  Judge  Fellows  had  unusual  ability  and 
ranked  very  high  among  the  jurists  of  the  State.  His  splendid 
character,  broad  culture,  and  great  ability  were  recognized 
throughout  the  State. 

DwiQHT  T.  Gibson,  1843-1912 

Bom  in  Chenango  County,  N.  Y.,  in  May,  1843;  died  at 
Waverly,  Iowa,  June  19,  1912.  Attended  school  in  New  York, 
including  three  years  at  Oxford  Academy.    Entered  a  law  office 
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at  Oxford  when  eighteen  yean  of  age;  admitted  to  the  bar  in 
Madiflon,  Wi&,  in  1868.  Removed  in  1870  to  Mason  City,  Iowa, 
where  he  practiced  for  two  years.  In  1872  removed  to  Waverly 
and  formed  the  firm  of  Burk  ft  Gibson.  After  one  year  became  a 
member  of  the  firm  of  Gray,  Daugherty  ft  Gibson,  which  contin- 
ued for  eight  years.  Then  formed  a  partnership  with  A.  E. 
Dawson  as  Gibson  ft  Dawson,  which  continued  until  six  years 
ago  when  Mr.  Dawson  retired  because  of  ill  health.  Served  as  a 
Union  soldier  in  the  19th  New  York  Infantry.  Married  in  1873 
to  Miss  Elizabeth  A.  Hazleton,  who  with  a  daughter,  Mrs.  Grace 
Hine  of  Madison,  Wis.,  survives  him.  Mr.  Gibson  was  a  strong 
character,  a  man  of  broad  education  and  high  ideals.  He  be- 
came very  prominent  in  the  practice  of  his  profession  and  was  a 
leader  of  the  bar  in  his  county  for  more  than  a  quarter  of  a 
century. 

Hadlbt  M.  Henley,  1859-1912 

Bom  in  Pleasant  Valley,  Iowa,  Feb.  26,  1853;  died  June  15, 
1912.  Removed  to  Davenport  when  twelve  years  of  age ;  attended 
Griswold  College  and  later  the  State  University.  Newspaper  re- 
porter on  the  Davenport  Gazette  for  three  years,  when  he 
returned  to  the  University  and  entered  the  Law  Department. 
Graduated  in  1877  with  highest  honors  in  a  class  of  104.  Mar- 
ried May  27, 1878,  to  BUa  Van  Fleet,  who  survives  him.  He  is 
also  survived  by  one  son,  Jesse  V.  Henley,  and  one  daughter, 
Mrs.  Louise  Henley  Vrooman.  Entered  the  law  office  of  Putnam 
&  Rogers  in  1877.  In  1880  began  practice  for  himself.  Became 
extensively  interested  in  the  loan  business  and  was  a  successful 
business  man.    He  was  a  man  of  broad  diarities  and  high  honor. 

Cabl  F.  Hass,  1857-1912 

Bom  April  3,  1857,  in  Lutjenburg,  Germany;  died  Nov.  9, 
1912,  at  Davenport,  Iowa.  Removed  to  America  in  1864.  At- 
tended the  public  schools  in  Davenport  and  the  Montague  & 
Lillibridge  Business  College.  In  1874  became  a  clerk  in  the  law 
office  of  Bills  &  Block;  admitted  to  the  bar  in  1882;  became 
deputy  clerk  of  the  courts  in  1883;  in  April,  1884,  became  a 
member  of  the  firm  of  Bills  &  Hass,  which  continued  to  1897. 
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In  18d9  formed  the  firm  of  Hass  &  Hamann.  His  practice  re- 
lated chiefly  to  the  settlement  and  management  of  estates.  In 
1883  married  to  Miss  Winnie  B.  Wriedt,  who  sarvives  him. 
Member  of  the  order  of  Elks  and  the  Tomer  Society. 

Georgs  C.  Hull,  1848-1912 

Bom  in  Boone  Gonnty,  Iowa,  Dec.  22, 1848 ;  died  in  the  same 
county  Oct.  17,  1912;  Mr.  Hull  was  not  active  in  the  general 
practice  but  was  one  of  the  oldest  members  of  the  bar  in  Boone 
County.  He  served  as  justice  of  the  peace  and  held  the  respect 
of  the  bar  of  his  county.  He  is  survived  by  a  widow  and  several 
children,  whose  names  your  committee  has  been  unable  to  obtain. 

Hkney  W.  Hull,  1847-1912 

Bom  near  Madrid  in  Boone  County,  Iowa,  Aug.  8,  1847 ;  died 
July  23,  1912,  at  Madrid,  Iowa.  He  was  the  first  white  child 
bom  in  Boone  County.  Enlisted  in  1864  in  Company  F  13th 
Iowa  Volunteers  and  served  through  the  war.  Removed  to  Mis- 
souri and  in  1878  was  admitted  to  the  practice  of  law  in  Grant 
City,  Mo.,  where  he  remained  until  1890.  Removed  to  Des 
Moines  and  practiced  law  for  ten  years.  In  1900  returned  to 
Madrid^  Iowa.  Was  a  member  of  the  order  of  Knights  of 
Pythias  and  the  Grand  Army  of  the  Republic;  he  was  twice 
married  and  is  survived  by  six  children. 

Christian  C.  Hedges,  1833-1913 

Bom  in  Richland  County,  Ohio,  May  30,  1833;  died  Feb.  26, 
1913,  at  Marengo,  Iowa.  Graduated  from  the  Cincinnati  High 
School ;  in  1849  went  to  California ;  returned  in  1859  and  located 
at  Marengo.  Organized  Company  G  of  the  7th  Iowa  Infantiy 
and  was  made  captain.  Elected  senator  from  the  Iowa-Johnson 
district  in  1879.  Elected  Circuit  Judge  in  1881  and  served  until 
the  office  was  abolished.  Continued  the  practice  of  law  until  his 
death.  Was  for  some  years  a  partner  of  the  late  J.  N.  W.  Rum- 
ple. Married  in  1864  to  Miss  Ellen  Rush,  who  survives  him. 
Five  children  also  survive.  During  his  military  service  he  acted 
as  Judge  Advocate.  Captain  Hedges  was  a  very  strong  lawyer 
and  a  citizen  of  the  very  highest  type,  highly  respected  in  his 
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community  and  thronghont  the  State. .  He  had  a  long,  active,  and 
successful  professional  career.  The  bar  of  his  county  passed 
resolutions  concerning  his  life  which  contain  among  other  things 
the  following  statement:  ''His  life  as  a  lawyer  was  a  splendid 
example  of  integrity,  scholarship,  and  matchless  legal  attain- 
ments that  have  added  lustre  to  the  history  of  the  bench  and  bar 
of  Eastern  Iowa  that  will  endure  for  years  to  come." 

John  W.  Harvey,  1840-1913 

Bom  in  Wells  County,  Ind.,  Sept.  16, 1840 ;  died  Feb.  28, 1913, 
at  Leon,  Iowa.  Removed  in  1846  to  Jasper  County,  Iowa,  where 
Judge  Harvey  grew  to  manhood.  Entered  the  Central  Iowa  Uni- 
versity at  Pella,  which  he  left  when  the  civil  war  broke  out  and 
enlisted  as  a  private  in  Company  Q,  18th  Iowa  Infantry,  on  July 
7, 1862.  Became  First  Lieutenant  of  the  11th  U.  S.  Infantry  in 
1863.  In  1865  he  received  a  captain's  commission  and  served  to 
the  close  of  the  war.  Was  dischai^ed  in  1866.  Again  entered 
the  Central  Iowa  University  at  Pella  in  1866  and  graduated  one 
year  later.  Graduated  from  the  Law  Department  of  the  State 
University  in  1868.  Formed  a  partnership  with  Major  J.  L. 
Young  for  some  years.  Elected  judge  of  the  3rd  Judicial  Dis- 
trict, serving  for  eight  years.  In  1890  formed  a  partnership 
with  R.  L.  Parrish,  continuing  for  eleven  years.  Formed  a 
partnership  with  his  son  James  F.  Harvey,  who  graduated  from 
the  State  University  in  1901.  This  partnership  continued  until 
his  death.  Since  1894  was  president  of  the  Farmers'  ft  Traders' 
State  Bank  and  interested  in  other  banhs  at  Lamoni  and  Mt 
Ayr.  Married  in  March,  1868,  to  Miss  Emma  Eaton  and  is  sur- 
vived by  his  widow  and  son  James  F.  Judge  Harvey  was  well 
known  and  highly  respected  throughout  the  State  and  had  high 
standing  as  a  lawyer  and  citizen. 

BoLUN  M.  HuNTEB,  1858-1912 

Bom  December  29,  1858,  in  Story  County,  Iowa;  died  June 
26, 1912,  at  Sibley,  Iowa.  Raised  on  a  farm,  graduated  from  the 
Ames  Agricultural  College  in  1881  and  taught  school  at  Wall 
Lake;  admitted  to  the  bar  in  1883  and  removed  to  Sibley  in 
1898.    Was  county  attorney  for  Sac  County  and  was  Demo- 
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cratie  nominee  for  judge,  and  county  attorney  at  Sibley.  Was 
a  member  of  the  achool  board  and  library  board  at  the  time  of 
his  death*  He  is  survived  by  his  wife.  He  was  a  member  of  tiie 
Masonie  order. 

Elbebt  H.  Husbabd,  1849-1912 

Bom  August  18, 1849,  at  Bushville,  Ind.;  died  1912,  at  Sioux 
Cily,  Iowa.  Mr.  Hubbard  Q>ent  his  youth  in  Indiana,  where  he 
attended  school.  Removed  permanently  to  Sioux  City  in  1867 
and  entered  Yale  College  in  1868,  graduating  with  the  class  of 
1872.  Returned  to  Sioux  City  where  he  studied  law  with  C.  K. 
Marks  and  was  admitted  to  the  bar  Jan.  28,  1874.  Became  a 
member  of  the  firm  of  Marks  &  Hubbard  until  January,  1878. 
Continued  to  practice  law  alone  until  1881  when  he  formed  a 
partnership  with  Mr.  Spaulding  and  later  Henry  J.  Taylor  be- 
came a  member  of  the  firm ;  in  1890  became  a  partner  in  the  firm 
of  Wright  &  Hubbard,  and  later  Wright,  Call  &  Hubbard,  which 
continued  until  1902,  when  he  became  a  member  of  the  firm  of 
Hubbard  &  Burgess.  In  1882  was  elected  a  member  of  the  Iowa 
Legislature  and  in  1899  state  senator.  Elected  to  Congress  in 
1904  and  remained  a  member  until  the  time  of  his  death.  He  was 
married  in  1882  to  Miss  Eleanor  H.  Cobb,  of  Sioux  City,  who 
survives  him.  There  are  four  children  surviving,  namely,  Elbert 
H.,  Charlotte,  Eleanor,  and  Lyle,  the  latter  practicing  law  in 
Sioux  City.  Mr.  Hubbard  was  a  great  student  and  thinker,  well 
versed  in  literature,  a  ready  orator,  and  a  well  balanced  lawyer. 
Mr.  Hubbard  was  a  gentleman  of  high  character  and  splendid 
attainments. 

Edward  A.  Long,  1866-1912 

Bom  Nov.  5,  1866,  in  Bremer  County,  Iowa;  died  July  27, 
1912,  at  Waverly,  Iowa.  Graduated  from  the  high  school  at 
Waverly  in  1882 ;  graduated  from  the  Stete  University  in  1887 
with  the  degree  of  B.  S.,  and  three  years  later  was  granted  the 
title  A.  M.  Studied  law  in  the  office  of  Qibson  &  Dawson  and  was 
admitted  in  1890  to  the  bar,  and  began  the  practice  of  his  pro- 
fession. Was  Chancellor  Commander  of  the  K.  of  P.  lodge ;  wss 
an  expect  stenographer  and  typewriter,  at  one  time  court  re- 
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porter.  Later  was  a  member  of  the  firm  of  Long  &  Eingdey. 
Was  city  attorney  1891  to  1901  and  also  county  attorney.  Mar- 
ried Nov.  18y  1891,  to  Miss  Grace  Sbdllen  who,  with  one  son, 
Herbert  L.,  survives  him.  Mr.  Long  was  a  man  of  great  public 
spirit  and  active  in  the  life  of  his  community. 

D.  E.  Lyon,  1834-1913 

Bom  in  Franklinville,  N.  Y.,  in  1834;  died  April  3,  1913,  at 
Dubuque.  Attended  school  in  New  York  and  also  at  Oberlin 
College.  In  1859  took  the  bar  examination  in  New  York  and  was 
admitted.  He  at  once  removed  to  Dubuque  where  he  remained  in 
the  practice  fifty-four  years.  Entered  the  office  of  Burt  &  An- 
gell,  after  the  dissolution  of  which  he  entered  into  partnership 
with  H.  B.  Fouke.  On  the  death  of  the  latter  in  1891  Mr.  Lyon 
practiced  alone  until  1893  when  he  formed  a  partnership  with 
D.  J.  Lenehan.  In  1896  he  formed  a  partnership  with  his  son, 
Geo.  T.  Lyon.  In  politics  he  was  Republican.  Was  city  attorney 
and  surveyor  of  the  port  at  Dubuque.  He  had  a  very  extensive 
practice  in  the  State,  Federal,  and  Supreme  Courts.  During  the 
war  he  was  a  recruiting  officer  and  aid-de-camp.  He  was  twice 
married,  first  to  Cecelia  Howard,  and  the  second  time  to  Eunice 
Taylor  Lyon,  who  preceded  him  in  death  two  years  ago.  The 
children  surviving  are  George  T.  Lyon,  Mrs.  A.  Y.  McDonald, 
Mrs.  Anna  Tileston,  and  Mrs.  Geo.  B.  Grosvenor.  An  active 
member  of  the  First  Congregational  Church.  He  died  at  the  age 
of  seventy-nine  years  after  a  long  and  successful  professional 
career  and  a  highly  honorable  record. 

John  Lindt,  1846-1912 

Bom  in  Erie,  Pa.,  in  1846.  Died  Aug.  30,  1912,  at  Toledo, 
Ohio.  He  was  one  of  the  pioneers  of  Council  Bluffis  which  was 
his  home.  He  was  a  member  of  the  Pottawattamie  County  bar 
for  more  than  thirty  years.  A  member  of  the  firm  of  Lindt  ft 
Schurz  at  the  time  of  his  death.  Was  an  active  Republican  and 
a  member  of  the  G.  A.  B.,  having  helped  to  oi^anize  Abe  Lincoln 
Post.  His  army  service  was  with  the  Pennsylvania  Light  Artil- 
lery regiment.  Was  Past  Grand  Commander  of  the  Iowa  G.  A. 
B.    He  belonged  to  the  following  orders:  Masons,  Knights  of 
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Pythias,  Odd  Fellows,  Modem  Woodmen,  and  was  president  of 
the  Fraternal  Order  of  Eagles.  He  is  sarvived  by  his  widow,  Mrs. 
Sarah  Lindt,  Dr.  Hattie  L.  Lindt,  daughter,  and  two  nephews, 
Emil  and  W.  H.  Schurz,  all  of  Couneil  Blufb. 

Benjamin  W.  Lacy,  1849-1912 

Bom  March  12, 1849,  at  Lock,  N.  Y.,  and  died  Sept  28,  1912, 
at  Dubuque.  Came  to  Fayette  County,  Iowa,  when  six  years  of 
age.  Graduated  from  the  Upper  Iowa  Uniyersity;  when  19 
years  of  age  went  to  Alexandria,  Va.  Pursued  the  study  of  law 
at  the  Columbian  Law  School,  now  a  department  of  Gteorge 
Washington  University,  working  in  the  meantime  in  the  office  of 
his  uncle,  Judge  Willoughby,  and  as  clerk  in  the  Census  Bureau ; 
on  the  advice  of  Senator  Allison  he  returned  to  Dubuque  in  1872 
and  entered  the  law  office  of  Adams  &  Robinson,  becoming  a 
member  of  the  firm  in  1873.  Shortly  afterward  he  was  appointed 
Circuit  Judge  for  that  district  and  was  later  elected  to  the  same 
position  and  after  reelection  resigned  and  reentered  the  practice 
as  a  member  of  the  firm  of  Robinson,  Powers  &  Lacy.  Later  the 
firm  was  known  as  Powers  &  Lacy,  Powers,  Lacy  and  Brown, 
Lacy  ft  Brown,  and  Lacy,  Brown  &  Lacy.  Married  in  March, 
1873,  to  Helen  Werden  who  died  soon  afterward.  Married  again 
in  October,  1879,  to  Miss  May  Robinson.  Was  president  of  the 
Iowa  Trust  &  Savings  Bank,  director  of  the  Union  Electric  Co. 
and  the  Key  City  Gas  Co.  Was  active  in  public  library  matters, 
serving  as  a  member  of  the  board.  Mr.  Lacy  is  survived  by  his 
widow,  May  Robinson  Lacy,  and  three  sons,  Frank  R.,  Burritt  S., 
and  Clyde  W.  Judge  Lacy  was  a  man  of  wide  experience  and 
fine  attainment  as  a  lawyer  and  was  prominently  related  to  all 
the  higher  life  of  his  home  city. 

Edwabd  Mills,  1859-1913 

Bom  in  Dubuque,  July  3,  1859 ;  died  at  Red  Oak,  Iowa,  Feb. 
22, 1913.  Moved  to  Bridgewater,  Conn.,  when  a  small  boy  and  at 
13  years  of  age  removed  to  Red  Oak,  Iowa.  Graduate  of  the  Red 
Oak  high  school;  worked  in  the  Western  Union  Telegraph  office 
and  later  studied  law  in  the  office  of  Hewitt  &  Rogers.  Admitted 
to  the  bar  in  1880,  and  shortly  thereafter  became  a  member  of  the 
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firm  of  Mills  &  Ecker.  Elected  county  attorney  on  the  Repub- 
lican ticket  in  1894  and  reelected  in  1896.  Compelled  to  retire 
from  his  profession  by  ill  health  he  conducted  the  Colonial  Daily 
at  Bed  Oak  at  the  time  of  his  death.  Decedent  is  survived  by 
Mrs.  Mills,  to  whom  as  Mrs.  Rose  Myers  Stinemark  he  was  mar- 
ried August  26, 1895.  Two  sons  survive  him,  namely,  G.  A.  Mills, 
of  Joliet,  111.,  and  G.  B.  Mills,  St.  Joseph,  Mo.  A  member  of  the 
Christian  Church,  Knights  of  Pythias,  and  was  prominent  in 
I>olitics. 

Thomas  H.  Milneb,  1852-1912 

Bom  Jan.  1,  1852;  died  August  18,  1912.  Came  to  Iowa  in 
1857  and  lived  on  a  homestead  in  Jones  County.  Graduate  of 
Cornell  College  at  Mt.  Vernon;  read  law  in  Dubuque  and  on  be- 
ing admitted  began  the  practice  in  Iowa  Falls,  where  he  re- 
mained several  years  and  was  married.  In  1886  he  removed  to 
Belle  Plaine  where  he  continued  to  practice  law  until  the  time  of 
his  death.  Was  city  solicitor  and  active  in  the  development  of  the 
municipality.  His  practice  covered  several  counties  surrounding 
his  home.  He  was  a  man  of  great  courage  and  large  heart,  and 
was  a  general  favorite  in  the  bar  of  his  county.  He  is  survived 
by  his  wife  and  a  son. 

E.  T.  Morris,  1844-1912 

Bom  in  New  Jersey  Jan.  25,  1844 ;  died  at  his  home  in  Des 
Moines  Nov.  22,  1912.  His  father  was  a  sea  captain  until  his 
removal  to  Illinois  in  1852.  Removed  to  Jasper  County,  Iowa,  in 
1863.  Attended  school  at  Central  University,  Bella,  Iowa;  en- 
listed in  1861  as  a  member  of  Company  D,  26th  Illinois  infantry, 
and  served  until  1865  when  he  was  mustered  out  as  a  corporal, 
graduated  from  the  Law  Department  of  the  State  University  at 
Iowa  City  in  1872  and  began  the  practice  of  law  in  Des  Moines 
in  1873.  Was  for  twenty  years  associated  with  Hon.  H.  Y. 
Smith  but  since  1894  has  practiced  alone.  Was  a  member  of  the 
order  of  Elks,  Knights  of  Pythias,  and  in  politics  he  was  a  Re- 
publican. Mr.  Morris  was  a  strong,  clean,  earnest  lawyer  univer- 
sally respeeted  in  the  community  in  which  he  lived. 
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Julian  Phsups,  1838-1913 

Born  near  Chittenden,  Yt.,  April  4,  1838;  died  Feb.  25,  1913, 
at  Hollywood,  Gal.  Raised  in  Vermont,  educated  in  the  schools 
there,  where  he  graduated  from  the  State  University  in  1864. 
Graduated  from  the  Albany  Law  School  in  1867.  Removed  to 
Lucas  County,  Iowa,  in  the  fall  of  1867  and  became  a  member  of 
the  firm  of  Temple  &  Phelps  and  later  Temple,  Phelps  &  Temple. 
Later  he  removed  to  Atlantic  where  he  resided  until  recent  years 
when  he  removed  to  Hollywood,  Cal.  Served  in  the  Iowa  State 
Senate  from  Atlantic  for  two  terms  ending  in  1897.  Appointed 
Consul  to  Crefeld,  (Germany,  in  1897  and  remained  four  years. 
Married  in  1871  to  Frances  M.  Case,  who  survives  him.  He  was 
a  life-long  Republican  in  politics.  Enlisted  in  1863  in  Company 
K,  11th  Vermont  Infantry,  until  compelled  to  resign  because  of 
wounds.  Was  the  author  of  the  anti-cigarette  law  in  the  Iowa 
senate,  and  was  a  life-long  member  of  the  Congregational  Church. 

CoBNBUUs  L.  PooB,  1845-1912 

Bom  May  13, 1845,  in  Venango,  Pa. ;  died  May  12,  1912.  At- 
tended the  State  Normal  Institute  at  Edenborough  and  was  ad- 
mitted to  the  bar  in  1874.  Removed  to  Burlington,  Iowa,  in 
1875,  where  he  resided  at  the  time  of  his  death.  In  1867  he  mar- 
ried. His  widow  survives  him  and  also  the  following  children : 
Mrs.  George  Millard,  Mrs.  Edward  Disque,  F.  L.  Poor,  and  B.  P. 
Poor.  Republican  in  politics  and  one  of  the  owners  of  the 
Burlington  Hawkeye.  City  solicitor  from  1878  to  1882  and  city 
attorney  under  the  commission  form  of  government  at  the  time 
of  his  death.  At  one  time  a  member  of  the  firm  of  Poor  &  MUls- 
paugh  and  later  became  associated  ,with  Chas.  Baldwin.  In  1905 
he  formed  a  partnership  with  his  son,  Ben  P.  Poor.  Mr.  Poor 
was  a  leading  member  of  the  bar  of  Des  Moines  County  for  many 
years,  a  wise  counsellor,  clear  headed  lawyer  and  a  citizen  of  the 
highest  standing. 

Robert  F.  Ratcuff,  1825-1912 

Bom  Feb.  9, 1825,  near  Williamsburg,  Va. ;  died  Nov.  20, 1912, 
at  Fairfield,  Iowa,  which  was  his  home.    Came  to  Iowa  in  1848 
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and  married  Mardi  29, 1849,  to  Martha  Helen  Pike  of  Maysyille, 
E^.y  who  died  Jnly  10, 1862 ;  married  to  Margaret  A.  Freeman  in 
October,  1863,  who  died  in  February,  1911.  Two  sons  and  two 
daughters  survive  him.  Taught  school  in  Jefferson  County, 
Iowa,  in  1850;  elected  clerk  of  the  district  court  in  1854-61. 
Entered  into  the  practice  of  law  in  1861  and  continued  to  1905. 
Mr.  Ratcliff  was  a  Quaker;  he  was  an  old  school  abolitionist  and 
became  a  member  of  the  Republican  party,  being  a  delegate  to 
the  first  Republican  convention  at  Iowa  City,  and  a  supporter  of 
Lincoln.  He  was  major  of  the  local  militia.  In  1875  he  joined 
the  Republican  party.  He  was  a  member  of  the  order  of  Odd 
I^ellows  from  about  1851. 

P.  A.  Sawybb,  1847-1912 

Bom  at  Dixfield,  Maine,  June  23, 1847;  died  Oct.  22,  1912,  at 
Sioux  City.  Received  a  public  school  education  after  which  he 
became  a  teacher;  at  seventeen  years  of  age  he  removed  to  Iowa 
and  taught  school  near  Des  Moines  for  a  couple  of  years.  Shortly 
afterward  he  returned  to  Dixfield  and  remained  until  the  death 
of  his  parents.  Studied  law  in  an  office  in  Phillips,  Maine,  and 
was  admitted  to  the  bar  in  his  twentieth  year  at  Phillips.  Be- 
came Deputy  Secretary  of  State  in  Maine  in  1879  and  was  elected 
Secretary  of  State  in  1880  on  the  Greenback  ticket.  Removed 
to  Sioux  City  in  1890  and  entered  into  partnership  with  Fred 
Taft.  He  was  later  associated  with  Judge  Van  Wagenen  and 
later  practiced  alone.  Elected  to  the  Iowa  Legislature  in  1893 
as  a  Republican.  Declined  renomination  and  resumed  the  law 
practice  in  1895.  Republican  nominee  for  mayor  in  1896.  Was 
one  of  the  founders  of  Momingside  College  in  which  he  took  a 
very  active  interest.  Was  president  of  the  Sioux  City  Humane 
Society  and  attorney  for  the  Boys  &  Girls'  Home.  Mr.  Sawyer 
was  very  active  in  church  and  charitable  matters.  He  had  a 
wide  literary  interest  and  wrote  some  excellent  verse.  He  is  sur- 
vived by  his  widow  and  Dr.  Prince  A.  Sawyer,  a  son. 

Edward  F.  Sxjluvan,  1837-1912 

Bom  November  3,  1837,  in  Nova  Scotia;  died  Aug.  28,  1912, 
at  his  home  in  Creston,  Iowa.    Studied  law  at  Iowa  City  in  1858, 
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having  come  to  Johnson  County  when  fifteen  yean  of  age.  Ad- 
mitted to  the  bar  in  1860.  Located  at  Afton  in  1863.  In  1872 
became  a  member  of  the  firm  of  McDill  &  Sullivan,  later 
the  firm  was  known  as  Sullivan  &  Sullivan,  the  second  mem- 
ber being  Jerry  B.  Sullivan,  late  of  Des  Moines.  In  1887 
removed  to  Creston  as  a  member  of  the  firm  of  Sullivan  &  Fry 
and  Sullivan  &  Lee.  Married  in  1867  to  Elizabeth  Guthridge, 
who  with  five  children  survives  him.  He  was  a  member  of  the 
Catholic  Church  and  a  prominent  Democrat.  In  the  early  80 's 
he  supported  the  Populist  movement  and  was  a  friend  of  Oeneral 
Weaver  and  Mr.  Bryan.  He  was  not  only  a  successful  lawyer  but 
a  successful  farmer  and  stock  raiser  and  a  business  man  of  un- 
usual ability.  Mr.  Sullivan  was  very  prominent  in  his  portion 
of  the  State  and  a  man  of  strong  and  unsullied  character. 

Isaac  S.  Stbuble,  1843-1913 

Bom  near  Fredericksburg,  Ya.,  Nov.  3, 1843 ;  died  at  his  home 
in  Le  Mars,  Iowa,  Feb.  17, 1913.  In  1845  he  moved  to  Ohio  and 
came  to  Iowa  in  1857.  In  August,  1862,  enlisted  in  Company  F, 
22nd  Iowa  Infantry.  Promoted  to  the  rank  of  sergeant  in  1864. 
Was  mustered  out  of  the  service  in  July,  1865.  Participated  in 
many  engagements,  including  Port  Gibson,  siege  of  Yicksbnrg, 
battle  and  siege  of  Jackson,  Miss.,  and  Cedar  Creek,  Ya.  He 
went  to  St.  Louis  in  1866  where  he  worked  as  a  bookkeeper  in  the 
wholesale  house  of  his  uncle.  Attended  the  State  University  of 
Iowa  and  was  admitted  to  the  practice  in  1870.  Began  practice 
in  Polo,  111.,  in  1872,  when  he  removed  to  Le  Mars,  Iowa.  Elected 
to  the  48th  Congress  in  1882;  reelected  in  1884,  1886,  and  1888. 
He  had  a  long  and  active  congressional  career.  He  was  chair- 
man of  the  Committee  on  Territories  in  the  51st  Congress  and 
aided  in  the  organization  of  the  Territory  of  Oklahoma  and  the 
admission  of  the  new  States  of  Idaho  and  Wyoming.  He  was 
interested  in  many  business  enterprises  and  remained  in  the 
practice  of  law  in  Le  Mars  until  the  time  of  his  death.  Married  at 
Unity,  Me.,  June  18, 1874,  to  Miss  Adelaide  E.  Stone,  who,  with 
four  sons,  survives  him.  Member  of  the  First  Congregational 
Church  of  Le  Mars,  and  belonged  to  the  Masons,  Knights  of 
Pythias,  and  O.  A.  B.,  and  was  active  in  temperance  legislation. 
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Mr.  Strable  had  a  highly  honorable  career.   He  was  held  in  great 
respect  by  the  people  of  his  community  and  by  the  State  at  large. 

John  J.  Tolebton,  1840-1912 

Bom  in  1840  in  Salem,  Ohio ;  died  June  8,  1912,  at  Cedar 
Falls,  Iowa.  Educated  in  MeadviUe,  Pa.  Removed  to  Cedar 
Falls  in  1866  and  began  the  practice  of  law.  For  three  years  he 
was  judge  of  the  district  court.  Active  member  of  the  M.  E. 
Church.  Married  in  1867  to  Margaret  Taylor  of  MeadviUe,  Pa., 
whose  death  occurred  in  1908.  Two  daughters,  Mrs.  H.  E.  Aid- 
rich  of  Des  Moines,  and  Mrs.  J.  D.  Thompson  of  Los  Angeles, 
survive  him.  In  politics  Republican,  and  belonged  to  the  Masonic 
order. 

D.  W.  WoODiN,  1845-1912 

Bom  in  Pulaski,  Mich.,  Dec.  8,  1845;  died  June  15,  1912,  at 
Hot  Springs,  Arkansas.  Enlisted  Aug.  10,  1862,  as  a  private  in 
Company  E,  3rd  Michigan  Cavalry,  and  served  until  dis- 
charged June  2,  1865.  Then  removed  to  Iowa  and  studied  law 
in  the  office  of  Hon.  Jos.  R.  Read  at  Adel.  Located  at  Dallas 
Center  in  the  practice  of  law ;  later  removed  to  Adel.  Removed 
to  Des  Moines  in  1892,  where  he  became  a  member  of  the  firm  of 
Ayres,  Woodin  &  Ayres  which  continued  until  shortly  prior  to 
his  death.  Mr.  Woodin  was  a  man  of  splendid  character  and 
good  legal  attainments.    Two  daughters  survive  him. 

Wtllulu  H.  Wamjngpord,  1872-1912 

Bom  at  Greensburg,  Ind.,  Feb.  6,  1872;  died  Dec.  12,  1912. 
Educated  in  the  public  schools  in  Greensburg,  and  graduated 
from  the  Cincinnati  Law  School  and  admitted  to  practice  at 
Alexandria,  Ind.  Elected  Assistant  County  Attorney  in  1899 
but  resigned  and  removed  to  Des  Moines  where  he  entered  the  law 
office  of  Gumsey  &  Granger.  In  1902  he  opened  an  office  for 
himself  and  continued  in  the  practice  in  Des  Moines  until  his 
death.  He  leaves  surviving  him  a  widow  and  stepson  and  an 
older  brother. 
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John  Lbwib  Yom«a,  1833-1912 

Bom  in  Pickaway  Goimty,  Ohio,  June  30, 1833 ;  died  June  25, 
1912,  at  his  home  in  Leon,  Iowa.  Game  to  White  Connty,  Ohio, 
in  1840.  Removed  to  Oskalooea,  Iowa,  in  1852  where  he  attended 
normal  sehool  as  student  and  teacher  until  1855.  Bemoved  to 
Ft.  Madison  and  read  law  in  the  office  of  J.  M.  Read.  In  March, 
1856,  taught  sehool  at  Bloomfield  and  read  law  in  the  office  of 
Trimble  ft  Baker.  Admitted  to  the  bar  January  18,  1858.  He 
practiced  at  Bloomfield  until  November,  1859,  when  he  removed 
to  Leon.  June  10,  1861,  joined  Edwards'  Border  Brigade  as  a 
private,  making  several  raids  into  Missouri.  He  was  quarter- 
master of  this  command  with  headquarters  at  St.  Joe.  In  No- 
vember, 1861,  he  enlisted  in  Company  A,  17th  Iowa  Infantry. 
He  soon  returned  home  on  recruiting  service  and  raised  a  com- 
pany of  which  he  was  elected  captain,  and  served  until  January, 
1863,  participating  in  the  batties  of  Farmington  and  luka.  As 
Major  he  was  placed  in  command  of  the  Regiment  from  Septem- 
ber 19th  until  the  first  of  November.  Commanded  the  r^^ent 
at  the  battle  of  Corinth  and  was  highly  complimented  by  General 
Rosecrans.  He  returned  home  because  of  ill  health  in  January, 
1863.  Recovering  his  health  in  August  of  the  same  year  he 
raised  a  company  of  the  9th  Iowa  Cavalry  of  which  he  was  made 
captain  and  served  until  November,  1865,  when  he  was  promoted 
to  Major.  Mustered  out  Feb.  18,  1866,  and  returned  to  the 
practice  of  law  in  Leon.  Formed  a  partnership  with  Judge  Har- 
vey and  became  cashier  of  the  First  National  BBsk  «f  Leon  m 
1869,  serving  until  1871.  Was  Traveling  Attorney  for  Dodd, 
Brown  ft  Co.  of  St.  Louis  for  some  years.  In  1877  again  formed 
a  partnership  with  Judge  Harvey  which  continued  until  1882 
when  he  became  associated  with  Stephen  Yai^.  Later  he  was 
a  partner  of  R.  L.  Parrish.  In  1899  was  appointed  to  a  i>osition 
in  the  Treasury  Department  at  Washington,  where  he  remained 
until  about  a  year  prior  to  his  death.  Married  Oct.  19,  1863,  to 
Libbie  Woodbury  at  Garden  Grove,  Iowa.  The  widow  and  six 
children  survive.  Major  Toung  was  prominent  in  public  affairs, 
well  known  and  highly  respected  throughout  the  State. 
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The  Psbsidbnt:  If  there  is  no  objection,  the  report  will  be  re- 
ceived and  placed  on  file  and  printed  in  the  proceedings. 

Next  is  the  report  of  the  delegates  to  the  American  Bar  Asso- 
ciation,  hj  Judge  E.  M.  Carr. 

Repobt  of  Delegates  to  Ajcebican  Bab  AsfiOGunoN 

Mr.  Chairman,  and  Oentlemen  of  the  Iowa  State  Bar  Asso- 
ciation: I  have  no  written  report.  I  did  not  understand  that  I 
was  Chairman  of  the  delegates  appointed  last  year  to  attend  the 
American  Bar  Association,  and  made  no  report.  But  I  attended 
and  know  something  about  what  was  done,  and  I  can  tell  you  in 
brief  some  of  the  important  happenings  at  that  meeting  last 
year. 

The  most  important  question  we  had  to  deal  with  was  the 
negro  question.  Two  years  ago,  when  the  American  Bar  met  at 
Boston  and  the  tables  were  spread  for  the  annual  banquet,  we 
learned  for  the  first  time  that  there  was  trouble,  that  Mr.  Lewis, 
a  man  with  colored  blood  in  his  veins,  had  been  elected  a  member 
of  the  Association,  and  many  of  the  ladies  that  were  in  attend- 
ance there  refused  to  go  to  the  banquet  room,  even  to  look  on  as 
guests,  if  Mr.  Lewis  sat  down  at  the  annual  banquet.  That  was 
no  frivolous  affair.  Mr.  Lewis,  I  think,  had  to  give  us  assurance 
he  would  not  attend  before  a  great  number  of  the  ladies  would 
come  into  the  room.  You  would  hardly  suspect,  to  look  at  Mr. 
Lewis,  that  he  had  any  colored  blood  in  his  veins.  I  think  he  is 
a  graduate  of  Harvard  University,  and  was  Assistant  Attorney 
General  of  the  United  States,  and  the  peer  of  any  lawyer  from  an 
educational  standpoint. 

The  General  .Council  of  the  American  Bar  Association  is,  in 
theory,  the  governing  power  of  the  Association,  but  during  the 
interim  between  sessions,  its  committees  act  in  its  stead,  and  its 
Executive  Committee,  between  the  meeting  at  Boston  and  the 
one  at  Milwaukee  last  year,  undertook,  on  a  technicality,  to  de- 
prive Mr.  Lewis  of  membership  in  the  Association.  That  stirred 
up  the  blood,  so  to  speak,  of  the  General  Council,  and  your  dele- 
gate as  the  member  for  Iowa  in  that  Council,  and  a  majority,  I 
think,  of  the  General  Council,  did  not  propose  standing  by  the 
action  of  its  committee.    After  considerable  negotiation,  it  was 
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concluded  to  pass  the  whole  sabject  up  to  the  Aiaociation  itself 
to  be  determined.  The  trouble  wa«  in  the  mouth  of  nearly  every- 
body before  the  first  meeting  of  the  Association  there  at  Mil- 
waukee, and  it  was  decided  to  hold  a  caucus,  because  it  was 
thought  if  the  debate  was  public  and  found  its  way  into  news- 
papers, it  would  disrupt  the  Association.  So  we  held  a  caucus 
with  closed  doors.  The  men  from  south  of  the  old  Mason  and 
Dixon  line  were  largely  in  favor  of  sustaining  the  committee  on 
technical  grounds  and  approving  of  the  rejection  of  Mr.  Lewis. 
I,  as  the  member  of  the  Executive  Council  from  Iowa,  received 
many  telegrams  from  my  State,  protesting  against  treating  Mr. 
Lewis  different  than  any  other  human  being. 

The  people  from  the  South  said  they  came  to  meetings  of  the 
American  Bar  Association  with  their  wives  and  daughters,  and 
that  it  was  social  as  well  as  educational,  and  they  did  not  pro- 
pose to  remain  in  the  Aissociation  if  it  was  going  to  admit  colored 
men  to  membership.  It  was  fortunate  for  the  Association  that 
there  were  no  newspaper  reporters  there.  It  was  finally  deter- 
mined to  appoint  a  committee  to  see  if  the  matter  could  not  be 
compromised  and  have  no  debate  in  the  open  session.  Your  dele- 
gate took  the  position  in  that  contest  that  human  rights  rose 
higher  than  any  color  line,  and,  when  that  question  was  put  up 
to  the  conscience  of  the  American  Bar,  he  did  not  believe  that 
they  would  discriminate  against  Mr.  Lewis  because  he  had  colored 
blood  in  his  veins,  and  the  committee  appointed  by  that  caucus 
decided  in  that  way.  Mr.  Lewis  is  still  a  member  of  the  Asso- 
ciation, and  the  committee  of  the  General  Council  was  turned 
down.  He  is  a  gentleman  and  a  scholar,  and  I  am  glad  of  the 
result.  But  new  applications  for  membership  in  the  American 
Bar  Association  provide,  that  the  applicant  must  state  his  race, 
color,  and  sex,  and  I  infer  from  that,  that  it  will  be  quite  difficult 
for  any  person  to  become  a  member  of  the  American  Bar  Asso- 
ciation in  the  future,  who  is  not  of  the  Caucasian  race,  and  a  man. 
I  do  not  think  the  Association  intends  to  hereafter  admit  women, 
or  any  men  of  color,  no  matter  what  race,  to  the  Assciation.  The 
probabilities  are  the  applicant  would  not  get  past  the  (General 
Council,  consisting  of  one  member  from  each  State  and  Terri- 
tory, or  the  Executive  Committee  elected  by  that  Council. 
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Now,  I  have  little  more  to  say,  farther  than  this:  there  were 
three  great  papers  or  addresses  listened  to  during  that  session  of 
the  American  Bar  Association.  You  all  recall  the  political  con- 
ditions in  this  country  last  year.  There  were  really  three  great 
parties.  Now,  it  is  one  of  the  glories  of  the  common  law,  and  I 
believe  it  has  a  distinctive  excellence  over  any  other  judicial 
Cfystem,.that  it  has  growth  in  it ;  it  grows.  In  the  civil  law,  there 
is  no  growth  in  it,  but  the  common  law  continues  to  grow.  We 
had  Democrats  and  Republicans  and  Prc^ressive  Republicans 
last  year,  all  three  contending  that  this  great  governmental 
system  of  ours  should  grow  in  certain  directions,  in  somewhat 
different  directions.  The  Democrats  said  it  should  branch  out 
here;  the  Progressive  Republicans  said  it  should  branch  out  in 
another  direction,  and  the  Republicans  who  were  in  power  were 
in  favor  of  keeping  the  past  upon  its  throne  and  growing  the 
tree  straight  up  without  any  branches. 

The  Association  selected  three  men,  each  a  representative  of 
one  of  these  great  parties,  to  deliver  addresses.  President  Greg* 
ory  of  the  Association  is  a  Democrat,  and  he  delivered  the  annual 
address.  Frank  B.  Kellogg  of  St.  Paul,  the  present  President  of 
the  Association,  a  follower  of  Theodore  Roosevelt  and  the  attor- 
ney who  tried  the  great  case  against  the  Standard  Oil  Company, 
read  a  paper.  And  I  was  surprised  by  the  masterly  address  of 
Senator  Sutherland  of  Utah,  who  was  selected  to  represent  the 
standpat  Republicans.  These  three  men  delivered  three  ad- 
dresses the  equal  of  which  I  never  heard  at  any  meeting  of  the 
American  Bar  Association,  and  I  have  attended  most  of  them  for 
many  years.  I  say  this  notwithstanding  the  fact  that  it  has  been 
the  privilege  of  the  members  of  the  American  Bar  to  listen  to 
many  great  jurists  and  great  orators.  We  have  heard  John  F. 
Dillon,  and  John  W.  Foster,  a  former  Secretary  of  State  of  the 
United  States.  Both  of  these  men  stand  close  to  the  head  of  the 
list  of  American  lawyers.  And  we  have  heard  Judge  David  J. 
Brewer,  in  his  time  one  of  the  greatest  jurists  and  orators  in 
America.  He  was  a  member  of  that  great  Field  family  and 
more  need  not  be  said  of  his  exceptional  ability.  And  we  have 
been  talked  to  by  another  man,  Le  Baron  B.  Colt,  who  has  re- 
cently been  elected  a  United  States  Senator  by  the  Republicans 
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of  Rhode  Island.  If  he  livet,  70a  will  all  hear  from  him.  He  is 
one  of  the  greatest  orators  in  America,  and  a  jurist  of  command- 
ing ability.  Yon  will  hear  from  him  in  the  United  States  Senate. 
At  onr  meeting  in  Hot  Springs,  Virginia,  in  1908,  we  heard  Sir 
Fredrick  Pollock,  the  noted  English  lawyer,  but  he  was  out- 
classed by  Judge  Colt.  We  have  giants  in  the  American  Bar 
Association,  and  there  is  no  greater  lawyer  at  the  American  Bar, 
in  my  opinion,  than  this  recently  elected  Senator.  He  was 
United  States  Circuit  Judge  for  the  New  England  District  be- 
fore his  election. 

These  three  addresses  last  year  rankup  the  equal  of  anything 
I  have  heard  in  a  dozen  years  in  the  American  Bar  Association, 
and  we  frequently  have  men  of  distinction  from  abroad  to  talk  to 
us.  Once  we  had  a  Chinaman,  Chow  Tszchi,  a  delegate  from  the 
Imperial  Chinese  Government.  He  was  a  great  lawyer.  He 
seemed  to  have  a  comprehensive  grasp  of  the  law  of  every  coun- 
try in  the  world.  But  these  three  addresses  last  year  were  the 
equal  of  any  three  addresses  I  ever  heard  at  any  session  of  the 
Association.  Now,  gentlemen,  these  were  the  leading  features  of 
last  year.    I  thank  you. 

The  PBEsmENT :  The  report  is  received  and  placed  on  file. 

We  have  with  us  a  representative  of  the  American  Bar  Asso- 
ciation, in  the  person  of  Mr.  Charles  W.  Famham,  of  St.  PauL 
I  think  we  should  like  to  hear  from  him  for  a  few  minutes. 

Mb.  Farnham  :  Gentlemen  of  the  Bar  Assodatian:  I  am  going 
to  take  but  a  very  few  minutes  of  your  time.  Fraternity,  that 
fine  thing  Judge  Wade  has  so  nicely  spoken  of,  is  what  brings  me 
here.  I  just  want  to  say  a  few  things  on  the  question  of  mem- 
bership in  the  American  Bar  Association.  It  was  oi^anized  in 
1878,  and  for  many  years  made  no  special  effort  to  increase  its 
membership.  The  meeting  was  nearly  always  held  at  Saratoga, 
but  ten  or  a  dozen  years  ago  they  broke  away  from  Saratoga  and 
went  to  various  places  of  the  country,  but  no  effort  was  made 
throughout  the  country  to  increase  its  membership  until  last 
year,  when  a  special  committee  on  membership  was  formed,  with 
the  result  that  there  was  an  increase  of  membership  of  twelve 
hundred  members.    This  year  we  have  a  similar  committee  and 
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we  hope  for  even  better  regalUu  The  American  Bar  coxunsts  of 
one  hundred  and  tw&aty  thousand  lawyers.  About  nz  thousand 
of  them  are  members  of  the  American  Bar  Association.  The 
American  Medical  Association  recently  closed  its  meeting  with 
nearly  six  thousand  men  present  at  that  meeting.  It  goes  with- 
out saying  that  that  makes  the  American  Medical  Association  a 
power,  and  the  same  thing  should  be  true  of  the  American  Bar 
Association. 

Now,  Iowa  has  a  very  small  membership  in  the  Americiin  Bar 
Association.  You  have  in  the  neighborhood  of  three  thousand 
lawyers.  About  ninety  of  them  are  members  of  the  American 
Bar  Association.  Tour  State  Association  has  something  over 
six  hundred  members.  Des  Moines  has  twenty-five  members  who 
belong  to  the  American  Bar  Association.  Sioux  City,  Council 
Blufib,  Burlington,  Keokuk,  and  Davenport,  and  all  these  places, 
have  only  one  or  two  members  each.  Here  is  Sioux  City  with  a 
bar  that  has  been  estimated  to  have  one  hundred  and  twenty-five 
lawyers,  with  but  two  members. 

The  Eighth  Circuit  has  been  given  to  me  to  increase  the  mem- 
bership. Oeographically  it  has  the  largest  number  of  States,  the 
biggest  bar  in  the  circuit.  We  have  started  a  little  campaign  in 
Minnesota  and  we  have  some  eighty  or  ninety  members,  and, we 
will  run  well  over  one  hundred.  Mr.  Kellogg  asked  me  what  we 
were  going  to  do  about  the  rest  of  the  circuit.  I  said,  a  good 
way  would  be  to  go  over  the  circuit,  but  the  American  Bar 
Association  wouldn't  do  that,  it  would  be  too  expensive.  He  told 
me  to  go  ahead,  and  so  I  started  and  covered  the  whole  circuit, 
from  Utah  on  the  West  to  Oklahoma  on  the  south.  I  came  back 
with  over  one  hundred  members,  and  with  more  money  for  the 
American  Bar  Association  as  a  result  of  the  trip  than  Mr.  Kel- 
logg had  to  spend  for  me  on  that  trip.  Now,  I  have  come  down 
to  Sioux  City.  I  took  a  drawing  room  on  the  train,  am  going  to 
take  it  to-night  going  back,  and  I  may  not  be  able  to  say  that  all 
the  money  I  spent  to-day  I  got  back.  I  hope  some  one  will  move 
that  we  have  a  committee,  say,  two  from  Sioux  City  and  two 
from  over  the  State  to  help  me  to  get  new  members  for  the 
American  Bar  Association. 
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The  PBEgiDENT:  I  think  I  ahall  appoint  all  those  who  are  now 
members  of  the  American  Bar  Association  as  a  committee  to 
help  Mr.  Famham  to  get  new  members.  Next  in  order  is  the 
report  of  the  Committee  on  Grievances,  E.  C.  Boach  of  Bock 
Rapids,  Chairman. 

.    Bepobt  of  Committee  on  Grievances 

To  the  Iowa  State  Bar  Association: 

Your  Committee  on  Grievances  respectfully  report  that  there 
has  been  no  particular  complaint  lodged  with  the  committee. 
Our  attention,  however,  has  been  called  by  the  President  to  the 
matter  of  the  method  of  procedure  in  disbarment  proceedings. 

As  the  law  now  is  no  one  is  especially  charged  with  the  duty  of 
making  investigations  and  instituting  and  carrying  on  prose- 
cutions to  purge  the  profession  of  the  evil  doer,  unwortiiy  to 
wear  the  name  of  lawyer,  or  to  stand  before  the  community  as  a 
member  of  a  profession,  whose  object  and  aim  are  to  maintain  in 
society  a  high  standard  of  morals  and  integrity,  and  to  inspire 
its  membership  with  the  purpose  of  so  conducting  their  business 
as  that  society  at  large  may  know  that  the  rogue,  the  extortioner, 
or  he  who  violates  the  sacred  trust  of  his  client  has  no  place  in 
our  ranks.  To  prosecute  a  member  of  the  bar  for  disbarment  is, 
of  course,  an  unpleasant  duty.  The  ties  of  friendship,  sympathy, 
neighborly  and  family  relations  often,  we  all  know,  intervene  to 
prevent  the  institution  of  proceedings,  which  otherwise  would  be 
brought. 

Your  committee  would,  therefore,  recommend,  that  this  asso- 
ciation assume  a  more  active  part  in  bringing  about  the  disbar- 
ment of  those  who,  by  their  evil  doings,  have  forfeited  their 
right  to  wear  the  garb  of  our  profession.  We  further  recommend 
that  there  be  created  a  standing  committee  of  three  members,  to 
be  known  as  the  Committee  on  Disbarment  of  Lawyers,  which 
committee  shall  be  appointed  annually  by  the  joint  action  of  the 
retiring  and  incoming  presidents  of  the  Association.  This  com- 
mittee shall  be  charged  with  the  duty  of  the  investigation  of  aU 
charges,  or  reports  of  such  conduct  by  members  of  the  bar  as 
justify  or  require  disbarment  proceedings;  and  with  the  further 
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duty  of  instituting  disbarment  proceedings  when  in  the  judg^ 
ment  of  the  committee  they  should  be  brought 

We  further  recommend,  that  the  necessary  and  actual  ex- 
penses of  such  committee^  incurred  in  the  performance  of  its 
duty,  be  paid  from  the  treasury  of  this  Association.  We  deem  it 
beneficial  and  profitable  to  this  Association  and  to  the  profession 
generally  and  helpful  to  society  that  we  manifest  our  willingness 
and  readiness  to  assume  the  burden  of  purging  from  our  ranks 
those  who  disgrace  us  and  wrong  those  who  trust  them. 

We  further  recommend  the  enactment  of  a  law  authorizing  the 
Attorney  Oeneral  to  institute,  appear  in,  and  prosecute  disbar- 
ment proceedings. 

Respectfully  submitted, 

E.  C.  Roach, 
P.  P.  Paville, 

D.  T.  Stockman, 

W.  B.  QUABTON, 

E.  M.  Cabb, 

Committee. 

Mb.  E.  C.  Roach:  I  did  not  receive  the  President's  letter 
caUing  attention  to  the  matter  referred  to  in  this  report,  and  I 
think  a  report  of  this  kind  should  perhaps  be  a  little  more  full 
than  this  one.  But  the  Association  meets  again  in  another  year, 
and  we  thought  we  would  make  a  start.  I  move  the  adoption  of 
the  report.    (Duly  seconded.) 

The  PBEsmsNT :  You  have  heard  the  report  of  the  committee 
and  the  motion  to  adopt.    Are  there  any  further  remarks? 

Mb.  J.  N.  Hughes  :  I  do  not  want  to  precipitate  or  take  part 
in  any  extended  discussion  of  this  subject.  I  am  inclined  to 
think,  however,  that  the  matter  of  disbarment  of  the  members  of 
our  profession  ought  to  be  left  to  the  local  people.  I  think  it 
would  be  better  if  the  situation  would  demand  that  the  local 
judge  be  familiar  with  the  facts  and  the  need  of  some  action,  so 
that  he  would  consider  it  necessary  to  order  the  institution  of 
the  prosecution,  rather  than  to  put  it  into  the  hands  of  a  person 
far  distant  from  the  man  who  is  to  be  tried,    t  am  inclined  to 
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believe  this  is  the  true  ^yatem  of  American  Goyemment.  We 
heard  yesterday  in  the  address  of  Judge  Speer  some  very  inter- 
esting and  instructive  statements  of  the  danger  of  putting  the 
prosecution  too  far  away  from  the  man  who  is  concerned.  For 
my  part,  as  a  member  of  this  bar,  I  think  it  would  be  better  that 
the  man  who  is  to  be  shorn  of  his  rights  to  practice  law,  should 
have  the  prosecution  placed  in  the  hands  of  a  local  committee, 
men  whom  the  district  judge  would  know  would  be  fair  to  him, 
fair  to  the  profession,  and  fair  to  the  people  at  lai^.  So  per- 
sonally, I  am  opposed  to  the  idea  that  the  Attorney  Genei^'s 
office,  or  that  any  state  officer,  or  any  person  who  is  not  thor- 
oughly in  touch  with  the  local  situation  should  be  given  either 
the  responsibility  or  the  power  to  prosecute  or  be  interested  in 
matters  of  this  kind.  It  is  a  serious  thing.  At  the  present  time 
I  do  not  think  I  need  fear  that  a  prosecution  may  fall  on  me, 
because  I  do  not  know  of  any  charges  against  me.  But  I  do  think 
it  is  a  serious  thing  to  take  away  from  a  man  who  has  prepared 
himself  for  the  practice  of  his  profession,  this  right  to  continue 
in  the  practice,  and  I. think  it  would  be  far  safer  if  it  were  left  to 
a  committee  whom  the  judge  would  appoint  to  prosecute  the 
case  and  present  it  fairly  and  squarely,  and  to  see  that  the  inter- 
ests, not  only  of  the  person  who  is  charged  are  properly  taken 
care  of,  but  that  the  interests  of  all  concerned  are  taken  care  of 
also. 
So,  as  far  as  I  am  concerned,  I  would  oppose  this  resolution. 

Mr.  N.  D.  Ely:  I  would  like  to  suggest  an  answer  to  my 
friend's  objections  to  this  resolution,  and  that  is,  that  there  is 
nothing  in  this  resolution  that  takes  away  from  the  local  bar 
association,  or  the  power  of  the  local  judge  to  order  these  in- 
vestigations and  to  proceed  with  any  disbarment  proceedings 
under  the  terms  of  the  statute.  I  know  that  I  speak  advisedly, 
that  I  know  of  a  number  of  instances  in  the  State  of  Iowa  and 
in  the  City  of  Davenport,  where,  while  we  have  the  machinery 
and  we  have  the  power  there  to  go  before  the  court  to  have  a 
committee  appointed  to  prosecute  cases  which  it  seems  should  be 
prosecuted,  that  these  cases  are  not  prosecuted  and  I  know  that 
the  presence  of  those  persons  as  members  is  a  disgrace  to  the  bar 
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of  Iowa.  I  will  call  yoni'  attention  to  one  inatanee,  and  that  was 
S.  F.  Smith,  a  man  who  got  away  with  $100,000  or  $150,000  of 
money  and  who  was  tried  and  sent  to  the  penitentiary  for  eleven 
years.  He  went  and  served  his  sentence,  and  the  year  after  he 
got  out  of  the  penitentiary  he  died  and  was  at  that  time  a  mem- 
ber in  good  standing  of  the  Scott  County  Bar.  I  can  cite  an- 
other instance  where  a  man  is  under  two  indictments  and  bound 
over  to  the  grand  jury  now  for  acts  simply  criminal,  and  we 
have  reason  to  believe  they  are  true.  There  is  no  proceeding 
against  that  man,  and  for  this  reason :  Here  is  a  bunch  of  law- 
yers practicing  law  together  and  have  been  for  years.  I  do 
something  that  is  believed  entitles  me  to  disbarment.  It  is  an 
odious  task  to  prefer  charges,  and  experience  shows  that  it  is  a 
task  that  is  not  assumed  by  the  various  members  of  these  various 
associations.  But  if  you  get  it  away  from  the  actual  locality  and 
get  it  before  a  committee  whose  vote  cannot  be  questioned,  these 
proceedings  will  be  had,  and  they  should  be  had  to  bring  the  bar 
of  Iowa  back  to  where  it  belongs.  We  take  away  no  rights  under 
this  statute.  Here  we  will  have  a  committee  of  the  State  Bar 
Association,  and  there  is  an  officer  of  the  State  of  Iowa  to  whom 
those  things  can  be  reported,  who  will  take  hold  of  them  and 
see,  not  only  that  they  are  prosecuted,  but  that  the  man  who  is 
entitled  to  practice  will  not  be  convicted. 

For  these  reasons  I  am  very  much  in  favor  of  the  report  of  this 
committee. 

Mb.  Hughes  :  I  just  want  to  say  this :  I  do  not  want  any  man 
to  practice  law  who  is  not  entitled  to  practice.  I  do  think  the 
responsibility  of  the  charges  at  Davenport  lies  with  the  local 
situation.  Mr.  Ely  ought  to  be  man  enough  to  stand  up,  if  he 
knows  that  any  one  should  be  prosecuted,  that  he  should  be  one 
of  the  members  of  the  bar  who  should  take  part  in  preferring  the 
charges.  I  say,  it  is  the  local  duty  of  every  bar  association  to 
take  care  of  these  things,  and  it  would  be  better  for  them  to  do  so 
rather  than  to  shift  the  responsibility  to  some  person  who  is  far 
away.  It  is  an  instance  of  the  state  taking  charge  of  the  regula- 
tion of  local  affairs  and  it  is  shifting  the  responsibility  to  some 
one  else.    I  say  it  is  wrong.   We  ought  not  to  ask  that  it  be  done ; 
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we  ought  to  take  the  local  mtnation  into  onr  own  hands;  we 
ought  to  stand  up.  If  we  know  the  local  situation  demands 
cleansing  we  ought  to  cleanse  it  ourselTCs  instead  of  shifting  the 
responsibility  to  some  one  else. 

Mb.  Roach  :  The  very  suggestion  Mr.  Hughes  made  was  one 
reason  this  committee  thought  it  would  make  the  recommenda- 
tion. The  final  trial  is  always  in  the  community  and  before  the 
court  where  a  party  is  charged.  To  be  sure,  it  is  an  important 
matter  to  deprive  any  one  of  the  right  to  practice,  but  when  he 
forfeits  that,  this  committee  thought  this  Association  ought  to 
assume  some  responsibility  in  the  matter. 

Mb.  Chas.  Peboles:  The  part  objected  to,  as  I  understand  it, 
was  the  reference  to  and  the  interference  by  the  Attorney  Gen- 
eral.   May  we  have  that  read  again  f 

(Mr.  Roach  here  re-read  that  portion  of  the  resolution  re- 
ferring to  the  Attorney  General.) 

Mb.  Chas.  S.  Maoohbeb  :  Perhaps  I  can  throw  some  light  on 
this  and  give  the  members  here  an  easy  way  out  of  the  trouble. 
I  always  believe  in  speaking  the  truth.  There  is  a  county  in  this 
State  named  Crawford.  I  will  say  truthfully,  the  record  of  the 
bar  of  our  county  is  that  it  is  as  able  a  bar  as  there  is  in  the  State. 
A  few  years  ago,  a  committee  was  appointed,  composed  of  three 
eminent  lawyers,  to  investigate  charges  against  one  of  the  fore- 
most lawyers,  P.  W.  Harding.  He  was  not  disbarred.  Now, 
there  is  a  feeling  there  that  the  lawyers  of  Denison  feel  towards 
each  other  as  the  doctors  do  towards  each  other  in  every  munici- 
pality in  the  State  of  Iowa.  By  throwing  this  into  the  hands  of 
a  committee  of  the  State  Bar  Association,  you  will  remove  aU 
insinuations  and  charges  that  might  be  made  against  the  local 
bar.  If  you  have  the  local  bar  make  these  charges,  every  farmer, 
every  one  around  will  say,  *'0h,  it  is  jealousy.'*  You  will  have 
to  go  outside  to  investigate  such  matters  and  you  will  get  exact 
work  and  quick  work.    I  am  in  favor  of  that  resolution. 

The  PsEsmENT :  The  question  is  on  the  adoption  of  the  reso- 
lution. 
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The  resolution  was  declared  by  the  President  as  carried. 

The  PsEsmENT:  In  order  to  whip  this  into  shape,  I  am  going 
to  take  the  responsibility  of  referring  this  resolution  to  the  Com- 
mittee on  Constitution  and  By-Laws.  The  Chairman  of  that 
committee  is  Mr.  A.  T.  Cooper.  If  there  is  no  objection,  it  will 
be  so  referred. 

We  wiU  next  hear  the  report  of  the  Committee  on  Uniform 
Laws,  Mr.  N.  D.  Ely,  Chairman. 

Report  of  CoHHrrrEB  on  Undk>rm  Laws 

Tour  Committee  on  Uniform  Laws  submits  the  following  re- 
port, which  is  intended  to  be  more  for  the  information  of  the 
Association  than  any  direct  recommendation  for  the  enactment 
of  any  statute. 

It  appears  from  the  records  of  this  Association  that  the  first 
Committee  on  Uniform  Laws  was  appointed  in  1908  and 
that  none  was  appointed  in  1909.  In  1910  a  committee 
was  again  appointed  while  there  was  none  in  1911  nor  for 
the  year  1912.  This  committee  was  appointed  for  the  cur- 
rent year  1913.  This  record  is  somewhat  remarkable  when  we 
take  into  consideration  the  importance  of  the  questions  involved 
that  should  be  taken  up  by  such  a  committee  and  reported  to  the 
Association. 

As  you  are  undoubtedly  aware,  there  is  in  existence  an  organ- 
ization known  as  ''The  Conference  of  Commissioners  on  Uniform 
State  Laws,"  which  meets  once  a  year  at  selected  places  and 
holds  sessions  generally  for  five  or  six  days.  This  conference  is 
composed  of  commissioners  appointed  by  the  Governors  of  the 
various  States  and  their  object  and  duty  is  to  consider  and 
reconmiend  uniform  laws  for  the  adoption  of  the  various  States 
upon  different  subjects.  The  last  meeting  was  held  at  Mil- 
waukee, August  21st  to  26th,  1912.  (Incidentally  the  State  of 
Iowa  was  not  represented  at  that  meeting.) 

At  the  Milwaukee  meeting  there  were  thirty-four  States  rep- 
resented and  there  were  reports  from  the  following  regular  stand- 
ing committees  of  the  Conference :  Commercial  Law,  Wills,  De- 
scent and  Distribution,  Marriage  and  Divorce,  Insurance,  Con- 
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gressional  Action,  Appointment  of  New  Gommiflaionera,  Uniform 
Incorporation  Laws,  Torrens'  System  and  Registration  of  Title 
to  Land,  Banks  and  Banking,  and  Publicity. 

As  a  result  of  the  efforts  of  this  Conference,  statutes  relating 
to  the  '' Warehouse  Receipts  Act"  have  been  adopted  by  twenty- 
four  States;  ''Negotiable  Instrument  Act"  in  forty  States; 
"Sales  Act"  in  nine  States;  ''Divorce  Act"  in  three  States; 
"Stock  Transfer  Act"  in  five  States;  "Bills  of  Lading  Act"  in 
nine  States;  "Act  relating  to  Wills  executed  without  the  State," 
seven  States;  "Act  relating  to  family  desertion,"  four  States. 
Of  these  various  statutes,  Iowa  has  adopted  the  "Negotiable  In- 
strument Act,"  the  "Warehouse  Receipts  Act^"  and  the  "Bills 
of  Lading  Act." 

In  the  report  of  this  Conference  will  be  found  some  very  inter- 
esting information  as  to  what  they  are  doing  in  the  various 
States  with  reference  to  uniformity,  and  at  the  last  meeting 
additional  committees  were  appointed  as  follows:  Purity  of  Ar- 
ticles of  Commerce,  Vital  and  Penal  Statistics,  Child  Labor 
Regulation,  Compensation  for  Industrial  Accidents,  Situs  of  Real 
and  Personal  Property  for  Purpose  of  Taxation,  Special  Com- 
mittee to  Cooperate  with  the  American  Institute  of  Criminal 
Law  and  Criminology,  Uniform  Law  Relating  to  Boilers  and 
their  Inspection,  Expert  Testimony  in  Criminal  Proceedings, 
Regulation  Relating  to  the  Use  of  the  Flag,  Committee  on  Com- 
putation of  Time. 

The  importance  of  these  matters  can  perhaps  be  somewhat 
illustrated  by  the  law  with  reference  to  the  witnessing  of  wills 
in  various  States.  For  instance,  in  Iowa  a  will  witnessed  by  two 
disinterested  individuals  is  good  and  may  be  probated,  while  in 
certain  other  States,  the  will  in  order  to  be  probated  must  be 
witnessed  by  three  witnesses;  so  that  a  will  perfectly  good,  ex- 
ecuted in  the  State  of  Iowa  may  be  absolutely  invalid  if  the 
testator  removes  to  another  State,  and  his  whole  property  may  be 
disposed  of  in  a  manner  not  desired  by  him.  There  can  be  no 
valid  reason  why  there  should  not  be  uniformity  as  to  require- 
ments of  the  witnessing  of  a  will.  It  is  not  the  purpose  of  this 
committee  to  go  into  the  questions  raised  and  discussed  by  the 
Conference  of  Commissioners  for  the  reason  that  these  discus- 
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nous  are  all  iB  print  and  may  be  obtained  for  the  asking  by 
addressing  Charles  Thaddens  Terry,  100  Broadway,  New  York 
City. 

Tour  committee  desires  to  call  your  attention  to  the  question 
of  the  laws  with  reference  to  the  extradition  of  persons  accused 
of  crime  and  of  the  law  with  reference  to  the  obtaining  of  wit- 
nesses, especially  in  criminal  proceedings  when  said  witnesses  are 
non-residents  of  the  9tate.  Of  course,  it  is  doubtful  if  any  law 
in  any  State  or  in  all  the  States  could  be  so  framed  as  to  allow 
the  bringing  of  witnesses  from  one  State  into  the  other,  but  when 
you  consider  that  a  murder  may  be  committed  in  Sioux  City 
which  is  witnessed  by  only  one  man  and  that  man  is  across  the 
river  in  Nebraska  walking  about  the  streets  and  there  is  no  way 
of  procuring  his  testimony  nor  of  compelling  his  attendance, 
while  the  accused  man  is  under  arrest  and  demanding  trial,  and 
it  is  necessary  to  release  him  for  want  of  the  testimony  of  this 
one  witness,  it  is  apparent  some  relief  is  necessary  if  possible. 

In  extradition  cases  the  same  rule  applies.  This  same  murder- 
er may  live  in  the  State  of  Iowa  and  go  to  Nebraska,  walking  the 
streets  openly.  Extradition  is  asked  for  and  the  county  attorney 
is  required  to  go  to  Des  Moines  to  have  his  papers  signed,  then  to 
Lincoln  to  obtain  papers  from  the  €k>Temor  of  Nebraska,  and  in 
the  meantime  the  criminal  goes  across  the  line  into  South  Dakota 
and  this  same  proceeding  must  be  gone  through  with  unless  he 
can  be  arrested  on  some  trumped  up  charge  and  held  until  the 
extradition  papers  are  properly  obtained. 

The  only  recommendation  that  your  committee  desires  to  make 
to  the  Association  at  this  time  is  that  a  really  live,  active  com- 
mittee on  Uniform  Laws  be  appointed  that  will  make  such  a 
report  as  will  conclusively  show  to  the  Association  the  importance 
of  this  subject. 

Bespectf  ully  submitted, 

CoMMnTEE  ox  Uniform  Laws, 
N.  D.  Ely,  Chairman. 

Senator  Saunders:  I  move  you  that  it  be  made  the  duty  of 
the  President-elect  to  confer  with  the  Qovemor  of  the  State  of 
Iowa  from  time  to  time,  so  that  Iowa  may  be  hereafter  repre- 
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sented  in  these  National  Meetings  of  the  Association  referred  to 
by  Mr.  Ely. 

The  motion  was  duly  seconded  and  carried. 

The  PREsmsKT :  Next  we  have  the  Report  of  the  Committee  on 
Taxation,  J.  H.  McConlogne,  Chairman. 

Bepobt  of  CoMHrrTEE  ON  Taxation 

Mb.  MoCoNLoauE:  The  Chairman  of  this  committee  took  up 
the  matter  of  making  a  report  to  this  Association,  with  the  other 
members  of  the  committee,  and  with  that  nsnal  unselfishness  so 
peculiar  to  the  personnel  of  our  profession,  the  other  members 
have  told  me  and  almost  made  me  believe  I  was  the  only  man  on 
the  committee  to  make  that  report.  They  also  said,  whatever 
I  reported  would  be  endorsed. 

I  take  it  that  a  report  of  a  committee  of  this  character  should 
convey  to  the  Association  something  new,  something  important. 
I  do  not  think  there  is  anything  new  I  can  say  to  this  Association 
on  the  matter  of  taxation.  I  think  the  people  generally,  through- 
out the  State,  excepting  the  majority  of  the  members  of  the 
Legislature,  are  aware  of  the  fact  that  Iowa  in  the  administra- 
tion of  taxation  laws  is  away  behind  every  State  in  the  Union ; 
that  our  administration  of  the  taxation  laws  is  chaotic  and  un- 
worthy of  an  intelligent  people.  I  have  said  this  so  often  in 
different  ways,  that  I  am  afraid  I  am  repeating  myself. 

I  do  believe  this  Association,  when  they  are  so  anxious  to  look 
after  the  Davenport  Bar,  should  take  up  this  great  question  of 
taxation  and  bring  about  something  that  will  make  it  worth 
while.  Not  complaining  at  all  of  the  laws  as  they  stand  on  the 
statute  books  with  reference  to  what  should  be  done,  the  whole 
evil  lies  in  the  administration  of  the  law  and  the  machineiy  of  the 
law.  Twenty-seven  hundred  assessors  without  the  guide  of  the 
law,  going  out  and  valuing  different  classes  of  property  in  the 
State,  without  reference  to  the  results  to  the  citizens  generally ! 
Think  of  it. 

The  Commission  that  was  appointed  by  the  Legislature,  of 
which  unfortunately  I  was  a  member,  went  into  the  question  of 
taxation  and  the  gathering  and  levying  of  taxes  thoroughly. 
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inTestigating  the  laws  of  nearly  every  State  in  one  way  or  an? 
other,  and  we  reached  the  conclusion,  and  submitted  to  the  Legis- 
lature a  plan  of  levying  and  collecting  taxes,  and  while  this  did 
not  go  as  far  as  I  thought  it  ought  to,  I  think  it  was  a  step  in 
the  right  direction.  Our  committee  are  unable  to  tell  you  exactly 
just  how  you  should  proceed,  but  I  think  that  the  creation  of  a 
tax  commission  was  a  wise  thing,  and  it  will  be  well,  and  I  so 
report,  that  that  committee  be  continued  in  its  work.  There  did 
not  seem  to  be  any  disposition  on  the  part  of  the  committee  to 
get  together  and  formulate  any  proper,  systematic  report,  so  I 
have  told  you  about  all  I  can  at  this  time. 

The  President  :  I  should  say,  perhaps,  while  our  Constitution 
provides  for  a  section  upon  taxation,  that  that  section  has  not  had 
any  vitality  for  the  last  three  or  four  years.  The  Chairman 
thought  it  proper  to  name  the  committee  again,  although  they 
have  abandoned  their  sectional  meetings.  It  seems  to  me,  that 
this  is  a  field  where  we  should  do  some  constructive  work.  Our 
tax  laws  are  in  a  chaotic  condition.  I  do  not  know  just  what  we 
ought  to  do,  whether  continue  this  committee  and  try  and  get 
them  to  have  sectional  meetings  at  our  next  Bar  Association  meet- 
ing, which  will  necessitate  probably  three  days  of  the  session,  or 
whether  to  go  along  and  let  things  slide  without  doing  much  of 
anything.  I  really  feel  myself  that  this  committee  ought  to  be 
continued  and  some  time  be  given  to  this  question  of  taxation, 
which  will  be  before  the  next  meeting  of  the  Legislature. 

Justice  S.  M.  Weaves:  I  move  you  that  the  Committee  be 
continued  with  the  request  that  they  furnish  a  formal  report  at 
our  next  meeting. 

The  motion  was  duly  seconded  and  carried. 

The  President:  We  will  next  hear  the  Report  of  the  Com- 
mittee on  Constitution  and  By-Laws,  Mr.  A.  T.  Cooper,  Chair- 
man. 

Report  op  Committee  on  Constitution  and  By-Laws 

Mr.  a.  T.  Cooper:  I  have  prepared,  as  Chairman  of  the  com- 
mittee, a  number  of  amendments  to  our  Constitution.    I  think  it 
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is  fair  to  say,  this  Constitution  is  substantially  in  the  same  form 
it  was  in  1874  when  this  Association  was  organized;  we  are  run- 
ning under  the  same  machinery  and  the  same  plans.  There  have 
several  things  developed  in  the  administration  of  the  afEairs  of 
this  Association.  One  is,  that  out  of  six  hundred  members  one 
hundred  and  sixty  are  delinquent  in  their  three  dollar  annual 
dues,  some  of  these  members  owe  this  Association  $24.00  to  date, 
and  the  whole  one  hundred  and  sixty  owe  the  Association  $1600, 
and  more.  It  has  occurred  to  me  as  Chairman  of  your  committee 
— and  I  was  innocently  put  on  that  committee,  without  knowledge 
of  these  things — that  there  was  something  wrong  with  the  method 
upon  which  we  are  proceeding;  we  have  gotten  on  the  wrong 
track.  Therefore,  I  prepared  some  amendments,  not  very  many, 
but  I  think  they  are  quite  serious,  and  Mr.  Haines  and  I  have 
agreed  on  aU  the  amendments  but  one. 

With  that  preliminary,  I  am  going  to  read  you  the  amend- 
ments proposed.  The  first  one  is  on  membership.  I  can  state 
the  present  situation  better  and  clearer  than  by  reading  it  to  you. 
The  rule  provides  now,  that  when  a  member  becomes  delinquent 
in  his  dues,  he  may  be  dropped  from  the  roll.  I  take  it,  all  those 
members  who  owe  this  Association  to-day,  imagine  they  have 
been  dropped  from  the  roll.  "We  have  the  right  to  carry  them  on 
the  roll  under  this  rule ;  so  I  think  they  are  running  along  think- 
ing they  are  not  members.  I  think  it  is  time  to  have  a  change, 
and  that  the  lawyers  of  Iowa  ought  to  join  this  Association  for 
life  and  not  for  a  day.    So  I  prepared  this  amendment : 

The  membership  of  this  Association  shall  be  composed:  first,  all  the 
members  of  the  bar  of  Iowa  who  are  now  members  of  this  Association,  as 
shown  bj  the  present  roll;  and  second,  all  other  members  of  the  bar  of 
Iowa  who  shall  apply  in  writing  for  membership  in  this  Association  and  be 
recommended  and  elected,  as  shall  be  provided  in  the  by-laws. 

Now,  the  amendment  of  the  by-laws,  Rule  YIII,  is  as  follows: 

Anj  member  of  the  bar  of  Iowa  in  good  standing  (which  good  standing 
will  be  presumed  until  the  contraiy  is  made  to  appear)  may  become  a 
member  of  this  Association  by  complying  with  the  following: 

1st.  He  shall  sign  such  written  application  as  shall  be  provided  by  the 
Executive  Conmiittee,  and  shall  be  recommended  in  writing  by  at  least  two 
members  of  the  Association,  and  shall  receive  at  the  annual  meeting  follow- 
ing his  application  a  majority  vote  of  the  members  present. 
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And  then  I  provided  further  that: 

Section  2.  Anj  gentleman  learned  in  the  law  maj  be  elected  to  honoraiy 
membership  in  this  Assoeiation  bj  a  majority  vote  of  the  members  of  the 
Association  present  on  written  resolution  bj  any  member  of  the  Association; 
but,  no  action  shall  be  taken  on  snch  resolution  until  it  has  been  referred  to 
the  Executive  €k>mmittee,  which  shall  report  back  at  the  same  session  in 
time  to  be  duly  acted  upon.  Honorary  members  shall  not  be  entitled  to  serve 
on  committees  or  vote  or  hold  office  in  this  Association. 

I  believe  under  that  i^stem,  members  coming  in  here  will 
understand  they  are  here  for  life  and  not  subject  to  be  dropped 
for  not  paying  their  dues.  There  was  a  time  when  some  lawyers 
didn't  pay  their  debts.  That  is  past  now.  It  seems  to  me  it  is  up 
to  us  to  adopt  a  method  to  take  away  this  tendency  to  become  in 
arrears. 

The  next  suggestion  I  have  here  is  standing  committees,  which 
is  not  very  much  of  a  change,  and  is  as  follows: 

Abtxoli  YI 

STANDmo  GoMMiTTBBS.  Section  1.  There  shaU  be  the  f  oUowing  standing 
committees,  who  shall  be  elected  by  the  Executive  Committee  from  the 
members  of  the  Association  at  the  first  meeting  of  the  Executive  Committee 
after  the  adjournment  of  each  annual  meeting  of  the  Association,  to-wit: 

1st — On  Membership. 

2nd. — On  Grievances. 

3rd — On  Law  Bef  orm. 

4th — On  Legal  Education  and  Admission  to  the  Bar. 

5th — On  Legal  Biography. 

6th — On  Constitution  and  By-Laws. 

The  only  thing  added  to  the  section  just  read,  is  the  Committee 
on  Constitution  and  By-Laws. 
Section  2  is  as  follows : 

No  member  of  this  Association  shall  be  eligible  to  appointment  or  shall 
serve  on  more  than  one  standing  committee  in  this  Association  in  the  same 
year. 

That  came  about,  because  one  of  my  colleagues  is  a  member  of 
three  different  committees  and  had  too  much  to  do.  The  cor- 
responding section  in  the  by-laws  is  as  follows : 

The  Committee  on  Membership  shaU  be  composed  of  as  many  members  as 
there  now  are  or  shaU  hereafter  be  congressional  districts  in  the  State,  one 
member  thereof  shall  be  appointed  from  each  of  said  districts. 
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The  next  suggestioii  is  Fees  and  Daes : 
There  shall  be  no  adminioxi  fees  in  this  Association. 

At  the  present  time  our  Constitution  provides  that  you  shaU 
the  first  year  pay  an  admission  fee  and  you  don't  pay  any  dues 
that  year.  I  have  stricken  that  out,  making  the  dues  begin  at  the 
time  of  the  admission  to  the  Association. 

Section  2  provides : 

The  annnal  membership  dnes  shaU  be  soeh  snm  and  shall  be  dne  and 
payable  and  beeome  delinquent  at  saeh  times  and  places  as  shall  be  provided 
in  the  bj-laws. 

The  by-laws  make  this  provision: 

The  annnal  dnes  shall  be  $3.00  and  shall  beeome  dne  and  payable  on  the 
opening  daj  of  each  annual  meeting  of  the  Association  and  when  ad> 
mitted  to  membership  and  shall  become  delinquent  on  the  first  daj  of  August 
following. 

Section  2  is  perhaps  the  most  important : 

All  annual  dues  shall  be  payable  at  the  place  of  residence  of  the  Treas- 
urer, whose  duty  it  shall  be  to  collect  the  same. 

That  will  enable  the  Treasurer  to  draw  on  delinquent  members 
and  put  it  up  to  them  in  a  substantial  way.  It  might  look  to 
some  of  you  as  if  it  was  intended  that  the  Treasurer  shall  bring 
suit  against  the  members.    I  do  not  think  that  will  be  necessary. 

I  ask  that  Bule  III  be  amended  by  adding  to  it : 

And  perform  such  other  duties  as  may  be  required  by  resolution  or 
motion  duly  adopted,  or  as  may  be  provided  in  the  by-laws. 

I  ask  that  Article  X  be  repealed  and  the  following  substituted: 

Bt-Laws.  Section  1.  This  Association  shaU  have  proper  by-laws  not  in- 
consistent herewith  for  the  government  and  control  of  the  officers,  com- 
mittees and  business  of  the  Association,  which  shall  be  adopted  and  may  be 
changed  as  shaU  be  provided  in  the  by-laws. 

The  by-laws  provide  that  ''the  Constitution  may  be  amended 
at  any  meeting  by  a  two-thirds  vote,'*  or  by  a  majority  vote  if  the 
amendment  is  proposed  at  a  prior  meeting.  The  by-laws  also 
provide  that  each  member  of  the  membership  committee  shall 
take  charge  of  and  conduct  in  his  congressional  district  a  canvass 
of  each  member  of  the  bar  therein  who  is  not  a  member  of  the 
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State  Bar  Aasociation,  and  for  the  purpose  of  siich  canvass  shall 
appoint  in  each  county  in  his  district  (with  the  power  of  removal 
and  substitution)  three  members  of  the  Association,  naming  one 
of  them  as  chairman,  who  shall  when  provided  with  the  necessary 
blank  supplies,  personally  canvass  each  member  of  the  bar  in 
their  respective  counties  not  then  a  member  of  the  State  Bar 
Association, ' '  etc. 

These  amendments  precede  sections  1,  2,  and  3  of  the  old  rules. 
I  therefore  recommend  that  sections  3,  4,  5,  6,  and  7  of  the  rules 
be  reenacted  as  Sections  6,  7,  8,  9,  and  10,  simply  changing  the 
numbers. 

As  to  Bule  XII,  we  ask  that  Sections  1  and  2  of  Rule  XII  be 
stricken  out  and  the  following  substituted : 

BuLi  XII.  Seetion  1.  Any  bj-Iaw  may  be  suBpended  by  unanimous 
consent  of  those  present. 

Seetion  2.  These  bj-laws  may  be  amended  at  any  regular  meeting  by  a 
two-thirds  vote  of  the  members  present  or  bj  a  majority  of  those  present 
when  the  amendment  has  been  proposed  in  writing  and  is  laid  over  until 
the  next  annual  meeting. 

Now,  we  come  to  Rule  IX,  which  is: 

The  annual  dues  shall  be  three  dollars  and  shall  become  due  and  payable 
on  the  opening  day  of  each  annual  meeting  of  the  Association  and  when 
admitted  to  membership  and  shall  become  delinquent  on  the  first  day  of 
August  following. 

Section  2.  All  annual  dues  shaU  be  payable  at  the  place  of  residence  of 
the  Treasurer,  whose  duty  it  shall  be  to  collect  the  same. 

Now,  Brother  Haines's  suggestion  of  Bule  IX  is  this : 

Bulb  IX.  Begistration  Fees.  Every  member  present  at  any  annual 
meeting  shall  register  with  the  Secretary  of  the  Association  and  pay  a 
registration  fee  of  $3.00.  Any  member  who  is  not  present  at  any  annual 
meeting  may  be  registered  upon  written  request,  accompanied  by  the  regis- 
tration fee.  No  member  shall  be  entitled  to  participate  in. the  meetings  or 
enjoy  any  other  privilege  as  a  member  during  any  year  in  which  he  has  not 
registered. 

I  think  these  amendments  will  put  us  on  a  better  basis  and  will 
avoid  this  delinquency  trouble. 

I  therefore  move  that  this  report  be  adopted  and  that  our  Con- 
stitution and  By-Laws  be  amended  in  accordance  with  my  rec- 
ommendations. 
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Thb  Pbbsident:  I  undentand  the  committee  is  not  agreed. 
I  think  it  would  be  wise  to  hear  from  the  other  member  of  the 
committee. 

Mr.  R.  M.  Haines:  So  far  as  the  amendments  proposed  are 
concerned,  other  than  Bole  IX,  I  think  there  is  no  divergence  of 
opinion  among  the  members  of  the  committee. 

I  am  opposed  i>er8onaU7,  and  I  believe  the  other  member  of  the 
committee  is  also,  to  the  soggested  change  of  Bnle  IX  In  the 
first  place  we  do  not  believe  it  complies  with  the  laws  of  Iowa. 
We  do  not  believe  that  by  a  mere  enactment  of  this  Association, 
the  venue  can  be  changed  and  a  right  of  action  given  the  Treas- 
urer in  his  own  county  against  members  in  other  counties.  Then 
again,  you  all  know,  that  no  Treasurer  of  this  Association  is  go- 
ing to  undertake  the'  commencement  and  prosecution  of  actions 
in  any  court  to  collect  from  the  delinquent  members  of  this  Asso- 
ciation their  little  subscription  of  three,  or  six  dollars,  If  he  did 
do  it,  he  ought  to  be  disbarred,  because  the  costs  would  eat  up 
the  proceeds.  We  do  not  need  very  much  money  in  this  Asso- 
ciation. About  the  only  expense  we  have  is  that  of  printing  the 
proceedings  and  the  expenses  of  the  annual  convention.  It  is 
necessarily  true  that  the  great  body  of  the  bar  cannot  attend 
our  convention.  It  is  unfortunately  true  that  perhaps  the  great 
body  of  the  bar  do  not  take  the  interest  in  the  Bar  Association 
they  should.  After  all,  the  important  thing  in  this  Association 
is  to  bring  us  into  personal  relationship,  regardless  of  the  money. 
The  money  is  simply  an  incidental  matter.  It  seems  to  me  proper 
that  the  expense  of  this  Association  should  be  paid  by  those  i>er- 
sons  who  derive  the  benefits  of  the  Association  by  attending  the 
meetings  and  by  securing  copies  of  the  annual  proceedings. 

Therefore,  we  suggest,  in  order  that  it  may  not  be  necessary  to 
cut  down  the  list  of  membership— hundreds  of  good  lawyers 
simply  get  behind,  have  been  negligent — ^that  we  each  year  charge 
a  registration  fee  from  every  man  who  attends  the  Convention, 
and  also  permit  any  member  not  present  to  register  and  secure 
a  copy  of  the  proceedings.  I  believe  that  will  furnish  all  the 
revenue  we  need  and  keep  the  membership  roU  in  better  shape 
than  now,  and  save  the  trouble  and  annoyance  that  comes  from 
enforcing  collection  fees. 
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Therefore,  I  hardly  want  to  put  it  in  the  form  of  a  motion;  I 
will  put  it  in  the  form  of  a  goggestion,  that  there  might  be  an 
adoption  of  the  report  so  far  as  it  affects  any  matters  outside  of 
Rule  IX. 

Mb.  D.  D.  Mubpht  :  I  think  I  am  speaking  the  mind  of  a  good 
many  here,  when  I  say,  we  really  don't  know  just  what  is  before 
this  house.  It  is  an  important  matter  and  it  should  have  a  little 
more  thought  and  time.  If  we  should  vote  on  this  now,  we  would 
be  voting  without  any  intelligence. 

I  move  you  that  the  whole  matter  be  referred  to  some  appro- 
priate committee  to  make  a  formal  report  and  send  it  to  the  mem- 
bers, and  let  the  whole  matter  be  disi)OBed  of  at  the  next  meeting. 
We  are  in  no  great  danger  at  the  present.  (The  motion  was 
duly  seconded.) 

Senator  Saunders  :  I  move  as  an  amendment  that  the  report 
be  printed  in  full  in  the  proceedings  of  this  meeting,  so  that  every 
member  can  have  a  copy  of  it  and  an  opportunity  to  study  it. 

Mr.  Murphy  :  I  accept  that  amendment. 

Mr.  Cooper:  May  I  add  to  that  motion,  that  it  will  be  re- 
ferred to  the  Committee  on  Constitution  and  By-Laws  t 

The  PREsmsNT :  That  will  follow,  as  a  matter  of  course. 

Judge  J.  J.  Clark  :  It  seems  to  me,  if  the  committee  having 
this  thing  in  hand  has  investigated  it,  made  a  formal  report,  and 
are  agreed  on  everything  except  one  article,  this  report  should  be 
adopted.  I  think  the  reason  we  do  not  understand  it  is  because 
we  have  not  listened  to  it.  There  is  a  good  deal  of  noise  and 
conversation,  and  we  have  not  paid  attention  to  it.  If  we  refer 
this  to  some  other  committee,  it  will  come  up  in  the  same  form 
and  be  referred  again,  and  we  will  have  another  instance  of  the 
law's  delay.  I  think  we  ought  to  attend  to  a  matter  like  this 
promptly.  I  do  not  see  any  reason  why  this  report  should  not 
be  adopted,  with  the  exception  of  the  article  the  committee  dis- 
agrees on,  and  that  can  be  left  for  further  discussion  and  refer- 
ence. 
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A  Membeb:  I  was  about  to  make  the  same  suggestion  Jndge 
Clark  made.  As  long  as  the  Committee  has  agreed  on  all  of  these 
propositions,  except  one,  there  seems  to  be  no  reason  why  this 
matter  should  go  over.  I  make  the  same  motion  the  first  gentle- 
man made,  that  all  these  proposed  amendments  except  the  one 
applying  to  Rule  IX,  be  now  adopted  by  the  Association. 

The  PREsmENT :  The  Chair  has  already  recognized  the  motion 
to  postpone  and  re-commit. 

The  motion  to  postpone  and  recommit  was  duly  carried. 

Senator  C.  O.  Saundebs  :  I  moTC  you,  that  the  committee  that 
is  hereafter  appointed  on  Constitution  and  By-Laws  be  directed 
to  print  this  report  in  pamphlet  form,  along  with  their  report, 
and  cause  it  to  be  mailed  to  each  member  of  the  Association  not 
less  than  ten  days  before  the  next  annual  meeting.  (The  motion 
was  duly  seconded.)  My  reason  for  this  is:  this  report  will  be 
printed  in  the  proceedings;  we  will  not  have  accessible  the  report 
of  the  new  committee.  Now  then,  if  we  put  it  in  pamphlet  form, 
we  have  the  report  of  the  old  committee,  in  addition  we  will  have 
the  report  of  the  new  committee,  and  thus  every  member  can 
make  his  own  comparisons. 

The  PsEsmENT:  The  motion  is,  that  the  report  of  this  new 
committee  on  Constitution  and  By-Laws  be  printed  and  sent  out 
to  the  members  ten  days  in  advance  of  the  next  meeting. 

The  motion  was  declared  carried. 

The  PREsmENT:  There  was  a  special  committee  apx>ointed  at 
the  last  meeting,  to  consider  the  matter  of  reprinting  the  early 
Iowa  Bar  Association  Proceedings.  The  Secretary  will  present 
the  report  of  this  special  committee. 

Report  of  CoMHrrrEE  to  CoNsmER  Further  Reprinting  op 
Early  Bar  Association  Proceedings 

To  the  Iowa  State  Bar  Association: 

Tour  committee  appointed  to  consider  the  advisability  of  se- 
curing further  reprints  of  the  early  Bar  Association  Proceedings 
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desires  to  report  that  it  has  not  seemed  advisable  to  secure 
further  reprints.  First,  for  the  reason  that  the  expense  of  so 
doing  would  have  been  considerable,  and,  secondly,  that  there  is 
a  fair  supply  on  hand  to  meet  our  needs  for  a  considerable  time 
to  come,  if  carefully  guarded.  These  Proceedings  have  already 
been  placed  in  practically  all  of  the  public  libraries  of  the  State 
and  a  large  number  distributed  to  the  members  of  the  Association, 
leaving  a  fair  supply  remaining  for  exchange  with  other  libraries 
and  for  private  collections. 

Respectfully  submitted, 

H.  E.  Deeiceb, 

H.  C.  HORAOK, 

A.  J.  Small, 

Committee. 

The  PBEsmENT :  Unless  some  action  is  desired  on  this  report  it 
will  follow  the  usual  course,  be  received  and  placed  on  file. 

This  is  the  time  when  we  should  have  petitions,  memorials  and 
resolutions,  if  any  are  to  be  offered. 

Mb.  N.  D.  Ely:  I  have  two  resolutions  here  with  reference  to 
disbarment  proceedings  I  would  like  to  have  referred  to  the 
Committee  on  Grievances.     (It  was  so  ordered.) 

The  PsEgmENT :  This  completes  the  business  of  the  morning. 
The  first  address  is  to  be  made  by  a  gentleman  who  needs  no 
introduction  to  the  bar  of  Iowa.  I  mean,  of  course,  Judge  Smith, 
of  the  United  States  Circuit  Court  of  Appeals,  who  will  read  to 
us  a  paper  upon  ''The  Life  and  Public  Services  of  James  Wil-' 
son.''  I  have  the  honor  of  introducing  to  you  Judge  Walter  I. 
Smith. 

THE  LIFE  AND  PUBLIC  SEBVICES  OF  JAMES  WILSON 

Honorable  James  Wilson  was  bom  in  Scotland,  near  St. 
Andrews,  September  14,  1742.  He  early  attended  school  at 
St.  Andrews,  the  metropolis  of  the  ancient  Pictish  Kingdom  and 
noted  for  its  university  founded  in  1411.  He  afterwards  attend- 
ed the  universities  of  Glasgow  and  Edinburgh.  His  education 
was  largely  classical  but  included,  with  other  studies,  rhetoric 
and  logic  under  distinguished  professors  of  his  time. 
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About  1765,  when  olote  to  twenty-three  yean  of  age,  he  came 
to  America  and  located  in  New  York.  Yarioxui  anthon  have 
given  the  date  of  his  migration  to  America  aa  1763,  1764,  1765, 
and  1766.  In  any  event  he  reached  Philadelphia  in  1766  ^ere 
he  obtained  employment  thiongh  Dr.  Richard  Peters  aa  an  naher 
in  the  Philadelphia  College  and  Academy.  He  waa  pronounced 
by  one  who  examined  him  the  beat  claMaewl  scholar  who  had 
offered  aa  a  tutor  in  the  Latin  department  of  the  College.  He 
only  held  this  place  for  a  few  months  when  he  entered  the  office 
of  John  Dickinson  to  study  law.  He  was  afterwards  to  sit  as  the 
colleague  of  his  preceptor  in  the  Continental  Congress.  He 
studied  law  for  two  years  and  then  established  himself  in  the 
practice  at  Reading  but  soon  moved  to  Carlisle  and  continued  to 
reside  there  until  after  his  election  to  the  Continental  Congress. 
Early  in  his  practice  he  acquired  considerable  reputation  by  his 
argument  in  a  suit  between  the  proprietors  of  the  colony  and 
Samuel  Wallace. 

As  the  time  approached  for  the  American  Revolution  he  was 
conspicuous  as  an  advocate  of  the  patriot  cause.  He  was  a 
member  of  the  Provincial  Convention  of  Pennsylvania,  which  met 
in  the  sununer  of  1774,  and  the  same  summer  published  a  treatise 
on  the  legislative  authority  of  the  British  Parliament  which  had 
been  prepared  by  him  considerably  prior  thereto.  The  colonists 
had  largely  conceded  the  power  of  Parliament  to  enact  navigation 
laws  and  laws  imposing  duties  upon  articles  imported  into  the 
colonies  but  disputed  its  authority  to  legislate  upon  their  internal 
affairs.  Mr.  Wilson  took  the  position  that  Parliament  had  no 
power  to  bind  the  colonies  in  any  manner  whatsoever,  even  if  it 
specifically  mentioned  them  in  the  act  He  cited  numerous  Eng- 
lish decisions  tending  to  sustain  this  position,  the  decisions  having 
been  rendered  in  reference  to  Ireland,  Jamaica,  and  Virginia. 
He  contended  that  the  colonies  owed  allegiance  to  the  crown  but 
not  obedience  to  the  Parliament  of  England. 

He  was  chosen  colonel  of  a  regiment  of  militia  raised  in  Cum- 
berland County  and  was  in  charge  of  the  public  stores  and 
magazines  in  Carlisle  but  he  never  rendered  any  substantial 
military  service.  He  was  elected  by  the  Assembly  of  Penni^l- 
vania  as  a  member  of  the  Continental  tJongress  on  May  6,  1775, 
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and  was  reelected  November  3,  1775,  July  20,  1776,  and  March 
10, 1777. 

The  State  of  Penni^lvania  had  adopted  a  new  Constitution  on 
September  28,  1776  which  provided  that  the  new  Assembly 
should  be  chosen  on  the  first  Tuesday  of  November  of  that  year 
and  on  the  second  Tuesday  of  October  annually  thereafter.  It 
was  thus  the  first  Assembly  which  was  in  session  on  September 
14, 1777.    The  Constitution  of  1776  also  provided: 

See.  11.  Delegates  to  represent  this  state  in  congress  shall  be  chosen  by 
ballot  by  the  future  general  assembly  at  their  first  meeting,  and  annually 
forever  afterwards,  as  long  as  such  representation  shall  be  necessary.  Any 
delegate  may  be  superseded  at  any  time,  by  the  general  assembly  appointing 
another  in  his  stead. 

Mr.  Wilson  had  been  elected  by  this  Assembly  on  March  10, 
1777,  and  would  normally  have  held  until  the  meeting  of  the  next 
Assembly  and  its  action  but  on  September  14,  1777,  he  and 
George  Clymer  were,  under  the  provision  of  the  Constitution 
quoted,  superseded  by  the  General  Assembly  of  Pennoylvania, 
thus  making  them  conspicuous  among  the  early  victims  qf  the 
recall.  The  reason  for  this  is  found  in  the  issues  which  arose  in 
Pennsylvania  on  the  Constitution  of  1776.  Its  friends  were 
known  as  Constitutionalists,  its  enemies  as  Republicans.  Mr. 
Wilson  associated  with  the  latter  party  and  upon  the  complete 
temporary  ascendency  of  the  Constitutionalists  he  was  supei^ded 
SB  a  member  of  Congress. 

His  activity  and  prominence  in  the  Continental  Congress  is 
illustrated  by  his  appointment,  in  less  than  two  and  a  half  years, 
on  sixty-four  committees.  Pennsylvania  had  at  first  not  author- 
ized its  members  to  vote  for  independence  but  finally  did  so  and 
Mr.  Wilson  spoke,  voted  for,  and  signed  the  Declaration  of 
Independence.  After  his  removal  from  Congress  he  located  for 
a  year  at  Annapolis,  Maryland,  at  the  end  of  which  time  he  took 
up  his  residence  permanently  in  Philadelphia.  He  did  not  return 
to  Congress  until  the  war  was  practically  ended.  He  was  re- 
elected November  12,  1782,  and  took  his  seat  January  2,  1783, 
was  again  chosen  a  member  April  7,  1785,  attending  April  26th, 
and  finally  was  elected  and  took  his  seat  March  22, 1786. 

It  is  not  unworthy  of  note  that  his  later  elections  were  after  the 
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adoption  of  the  Articles  of  Confederation  under  which  it  was 
expressly  stipulated: 

Abticlk  Y.  Tot  the  more  eonTenient  management  of  the  general  interests 
of  the  United  States,  delegates  shall  be  annually  appointed,  in  saeh  manner 
as  the  legialatnre  of  each  state  shall  direet,  to  meet  in  Congress  on  the  ilrst 
Monday  in  November,  in  every  year,  with  a  power  reserved  to  eaeh  state  to 
reeall  its  delegates,  or  any  of  them,  at  any  time  within  the  year,  and  to  send 
others  in  their  stead  for  the  remainder  of  the  year. 

During  his  absence  from  CJongress  in  June,  1779,  he  was  ap- 
I>ointed  Advocate-Oeneral  of  France  in  the  United  States.  Here- 
tofore he  had  been  a  student  of  the  laws  of  England  and  America 
with  such  study  of  the  ancient  systems  as  was  incident  thereto 
and  to  a  liberal  education.  He  now  found  it  necessary  to,  and 
did,  become  a  close  student  of  the  laws  of  France.  In  1781  Bush- 
rod  Washington,  son  of  John  A.  Washington,  a  younger  brother 
of  Oeneral  Washington,  came  to  Philadelphia  to  study  law  with 
Wilson.  Oeneral  Washington  paid  Wilson  one  hundred  guineas 
for  tutoring  this  nephew  who  was  destined  to  succeed  Wilson  on 
the  Supreme  Bench. 

It  has  almost  been  forgotten  that  on  December  31, 1781,  after 
the  adoption  by  all  the  States  of  the  Articles  of  Confederation, 
the  Continental  Congress  passed  an  ordinance  incorporating  the 
Bank  of  North  America  and  James  Wilson  was  api>ointed  one  of 
its  first  directors.  Subsequently,  in  1782,  the  legislature  of 
Pennsylvania  granted  a  charter  of  incorporation  to  the  same 
bank.  This  act  was  repealed  in  1785  but  Mr.  Wilson  issued  an 
elaborate  argument  against  its  repeal.  He  insisted  the  Conti- 
nental Congress  had  power  to  charter  the  bank  and  it  was  here 
that  he  first  announced  that  the  United  States  constituted  a  na- 
tion, and  a  careful  reading  of  this  paper  will  show  his  mind  was 
then  running  upon  the  proposition  that  the  United  Colonies  were 
free  and  independent  but  that  they  were  never  independent  of 
each  other. 

The  Continental  Congress  called  the  Constitutional  Convention 
for  the  second  Monday  in  May,  1787,  which  fell  on  the  fourteenth 
of  the  month.  Mr.  Wilson  was  chosen,  with  Benjamin  Franklin, 
Robert  and  Gk)uveneur  Morris,  and  four  others,  as  a  delegate  from 
Pennsylvania.    Major  William  Pierce,  of  Georgia,  who  was  also 
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a  delegate,  has  left  this  character  sketch  of  Wilson  irhich  fairly 
indicates  the  rank  he  held  among  his  contemporaries : 

Mr.  Wilson  ranks  among  the  foremost  in  legal  and  political  knowledge. 
He  has  joined  to  a  fine  genius  all  that  can  set  him  off  and  show  him  to 
advantage.  He  is  well  acquainted  with  Man,  and  understands  all  the  pas- 
sions that  influence  him.  Ghyvemment  seems  to  have  been  his  peculiar  Study, 
all  the  political  institutions  of  the  World  he  knows  in  detail,  and  can  trace 
the  causes  and  effects  of  every  revolution  from  the  earliest  stages  of  the 
Grecian  commonwealth  down  to  the  present  time.  No  man  is  more  clear, 
copious,  and  comprehensive  than  Mr.  Wilson,  yet  he  is  no  great  Orator. 
He  draws  the  attention  not  by  the  charm  of  his  eloquence,  but  by  the  force 
of  his  reasoning. 

The  Convention  had  no  quorum  until  May  25,  1787,  and  it 
remained  in  session  until  September  17,  1787,  substantially  four 
months.  There  were  many  plans  for  the  revision  of  the  Articles 
of  Confederation — almost  as  many  as  there  were  members  of  the 
Convention.  On  May  29,  1787,  Mr.  Edmund  Randolph  of  Vir- 
ginia,  introduced  a  series  of  resolutions  as  to  what  the  Constitu- 
tion should  contain  which  became  known  as  the  *' Virginia  Plan". 
On  the  same  day  Mr.  Charles  Pinckney  of  South  Carolina,  pro- 
posed a  plan.  New  York  and  Connecticut  were  opposed  to  any 
departure  from  the  principles  of  the  Confederation  and  sought 
simply  to  add  a  few  new  powers  to  Congress  rather  than  to  sup- 
port a  national  government.  New  Jersey  and  Delaware  were 
opposed  to  a  national  government  because  the  friends  of  such 
considered  a  proportionate  representation  of  the  States  as  the 
basis  of  it.  The  result  was  the  preparation  of  what  became 
known  as  the  ''New  Jersey  Plan,"  by  the  representatives  of  these 
four  States  and  perhaps  by  Luther  Martin  of  Maryland.  This 
plan  was  presented  on  June  15,  1787,  by  Mr.  Patterson.  June 
18th  Alexander  Hamilton  presented  a  fourth  plan.  The  Virginia 
and  New  Jersey  plans  were  chiefly  considered.  Mr.  Wilson  con- 
trasted these  plans  substantially  as  follows  : 

1.  Under  the  Virginia  plan  there  would  be  two,  and  in 
some  degree  three,  branches  of  the  national  legislature. 

Under  the  New  Jersey  plan  there  was  to  be  a  single  house. 

2.  The  Virginia  plan  contemplated  direct  representation 
according  to  numbers  and  importance  of  the  people  in  Con- 
gress. 
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The  New  Jersey  plan  eontemplated  the  eleetion  of  memben 
of  Congrew  by  the  State  legulatorei  without  regard  to  iram- 
bera  and  imi>ortance. 

3.  The  Virginia  plan  provided  for  a  proportionate  ri^^t  of 
suflErage  in  Congress. 

The  New  Jersey  plan  for  equality  among  the  States. 

4.  The  Virginia  plan  provided  for  a  single  exeentiye. 
The  New  Jersey  plan  for  a  plural  execntiYe. 

5.  Under  the  Virginia  plan  a  majority  of  the  people  of  the 
United  States  must  prevail. 

Under  the  New  Jersey  plan  a  minority  may  govem. 

6.  Under  the  Virginia  plan  the  National  Legislature  are 
to  make  laws  in  all  cases  in  which  separate  States  are  incom- 
petent. 

Under  the  New  Jersey  plan  Congress  is  to  have  additional 
powers  in  a  few  cases  only. 

7.  Under  the  Virginia  plan  Congress  is  to  have  a  negative 
on  the  laws  of  the  States  contrary  to  the  nnion  or  treaties. 

Under  the  New  Jersey  plan  there  is  no  such  i>ower  nnless  it 
be  to  the  executive  to  compel  obedience  by  force. 

8.  Under  the  Virginia  plan  the  executive  is  to  be  removed 
upon  impeachment  and  conviction. 

Under  the  New  Jersey  plan  he  is  to  be  removed  on  the  appli- 
cation of  the  majority  of  the  State  executives  by  Congress. 

9.  Under  the  Virginia  plan  the  executive  to  possess  a  quali- 
fied veto  i>ower. 

Under  the  New  Jersey  plan  to  have  none. 

10.  Under  the  Virginia  plan  to  create  inferior  judicial 
tribunals. 

Under  the  New  Jersey  plan  none,  but  to  rely  upon  the  State 
courts  with  right  of  appeal  to  the  Supreme  Court  of  the  United 
States. 

11.  Under  the  Virginia  plan  the  jurisdiction  of  the  national 
tribunal  to  extend  to  cases  of  national  revenue. 

Under  the  New  Jersey  plan  only  by  appeaL 

12.  Under  the  Virginia  plan  the  jurisdiction  of  the  national 
tribunal  to  extend  to  cases  that  may  involve  the  national  peace. 
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Under  the  New  Jersey  plan  only  limited  and  appellate  juris- 
diction. 

13.  Under  the  Virginia  plan  the  National  CJonstitution  to 
be  ratified  under  the  authority  of  the  people  by  delegates  ex- 
pressly appointed  for  that  purpose. 

Under  the  New  Jersey  plan  the  Articles  of  the  Confederation 
must  be  confirmed  by  the  legislatures  of  every  State. 

While  there  were  many  minor  differences  the  Convention  made 
the  Constitution  substantially  from  the  Virginia  plan.  On  July 
24,  1787,  he  was  chosen  by  ballot  one  of  the  committee  of  five 
on  detail  to  which  was  referred  the  preparation  of  the  Consti- 
tution. 

Mr.  Wilson  was  conspicuous  throughout  the  debates.  He  advo- 
cated two  houses  of  Congress  but  was  opposed  to  the  legislatures 
of  the  States  having  anything  to  do  with  the  election  of  either. 
He  wanted  that  members  of  the  House  should  represent  equal 
numbers  of  constituents  and  earnestly  insisted  the  same  rule 
should  apply  to  the  Senate,  and  advocated  the  direct  election  of 
Senators  by  the  people.  This  was  due  more  to  his  opposition  to 
any  connection  between  the  Federal  and  State  governments  than 
to  any  of  the  causes  which  have  recently  prevailed.  It  is  but  just 
to  say,  however,  that  though  he  suffered  a  number  of  outrages  at 
the  hands  of  the  people  he  believed  and  trusted  in  them  and 
thought  that  if  they  decided  a  question  without  fully  under- 
standing it  or  through  bias  that  was  an  incident  to  their  right  to 
determine  it  and  must  be  abided  by  and  accepted. 

He  advocated  the  publication  of  the  proceedings  of  Congress 
on  the  ground  that  the  people  have  a  right  to  know  what  their 
agents  have  done  or  are  doing.  In  pursuance  of  his  policy  to 
sever  the  Federal  and  State  governments,  he  opposed  the  pay- 
ment of  members  of  Congress  by  the  States  and  advocated  their 
payment  out  of  the  general  treasury.  He  submitted  the  motion, 
which  carried  by  a  vote  of  nine  States  to  two,  to  strike  out  of  the 
proposed  draft  of  the  Constitution  the  words  ''and  emit  bills  on 
the  credit  of  the  United  States."  He  did  this  upon  the  theory 
that  the  absence  of  such  a  provision  from  a  limited  charter  of 
government  would  preclude  the  issuance  of  legal  tender  paper. 
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but  the  decision  in  the  Legal  Tender  CaseB,  12  Wallace  457, 
shows  how  he  succeeded  yet  failed. 

He  was  strenuously  opposed  to  equal  representation  of  the 
States  in  the  Senate  and  advocated  the  districting  of  the  United 
States  for  Senators,  and  insisted  that  the  Senators  should  vote 
individually  and  not  one  vote  to  a  State.  In  further  pursuance 
of  his  opposition  to  any  union  between  the  Federal  and  State 
governments  he  opposed  the  filling  of  vacancies  in  the  Senate  by 
the  governors  of  States. 

He  criticised  the  counting  of  three-fifths  of  the  slaves  in  the 
apportionment  for  representatives,  saying,  ''Are  they  admitted 
as  citizens!  Then  why  are  they  not  admitted  on  an  equality 
with  white  citizens  t  Are  they  admitted  as  property  t  Then  why 
is  not  other  property  admitted  into  the  computation?''  Again, 
in  discussing  the  slavery  question,  he  said:  ''As  the  section  now 
stands  all  articles  imported  are  to  be  taxed;  slaves  alone  are 
exempt    This  is  in  fact  a  bounty  on  that  article.'' 

He  advocated  a  single  executive  and  wanted  him  elected  by  the 
people.  He  took  this  position  in  opposition  to  those  who  wanted 
a  plural  executive  and  to  those  who  wanted  a  single  executive 
elected  by  Congress  or  by  the  legislatures  of  the  several  States. 
In  the  modem  evolution  of  politics  the  Electoral  Coll^^  has  be- 
come a  useless  article  and  yet  this  mistake  of  the  makers  of  the 
Constitution  has  become  in  many  ways  a  blessing.  The  Electoral 
College  has  two  features — ^it  provides  for  fixing  the  number  of 
votes  a  State  may  cast  and  thus  limits  the  power  of  each  State  in 
the  Presidential  election  and  this  feature  must  not  be  lost  sight 
of.  It  then  provides  for  the  State  choosing  electors  of  its  author- 
ized number.  The  latter  might  well  be  dispensed  with  if  the 
former  be  retained.  No  reason  in  our  day  can  be  assigned  why 
the  people  should  not  vote  directly  upon  the  President  and  Vice- 
President,  if  a  fixed  limitation  upon  the  State's  influence  be 
maintained  by  limiting  its  vote  to  the  number  of  Senators  and 
Representatives  from  that  State. 

It  is  far  from  my  intention  to  bring  any  political  considera- 
tions into  this  paper,  and  least  of  all  to  again  seek  to  arouse  any 
sectional  or  racial  controversy,  but  ever  since  the  overthrow  of 
the  so-called  "carpetbag"  governments  of  the  South  it  has  been 
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at  least  the  popular  belief  in  the  North  that  the  negro  vote  haa 
been  suppressed,  directly  or  by  grandfather  clauses  and  the  like. 
The  North  has,  rightfully  or  wrongfully,  become  reconciled  to 
this  and  will  probably  never  consent  to  take  charge  of  the  poUs 
in  the  South.  A  popular  election  by  the  people  is  utterly  impos- 
sible where  there  is  not  equality  of  requirement  as  to  the  right 
to  vote. 

Should  the  time  ever  come  when  we  had  a  direct  election  of  the 
President  by  the  people  and  New  York,  Ohio,  Indiana,  and  the 
great  doubtful  States  of  the  North  declare  for  one  party  by  one 
hundred  thousand  majority  apiece  and  this  should  invariably  be 
overcome  by  majorities  cast  in  States  where  one-half  the  people 
were  excluded  from  the  ballot  box,  one  of  two  results  would 
necessarily  follow.  Either  the  North  would  engage  in  a  fraud- 
ulent effort  to  overcome  the  majorities  in  the  South  and  the  so- 
called  Presidential  election  become  a  mere  saturnalia  of  fraud, 
or  a  revolution  would  break  out  and.  the  government  be  over- 
thrown by  force  of  arms.  It  is  now  proper  to  abolish  the  Elec- 
toral College  and  vote  directly  upon  President  and  Tlce-Presi- 
dent,  but  the  limitation  put  by  the  Fathers  upon  the  influence  of 
each  State  in  the  Presidential  elections  must  be  preserved  if  we 
would  save  the  republic  in  fact  and  not  in  mere  name. 

He  advocated  encouraging  immigration  and  declared  that  al- 
most all  general  officers  of  the  army  from  Pennsylvania  in  the 
Revolution  were  foreigners.  He  opposed  the  limitation  of  the 
right  to  vote  to  freeholders.  He  declared  that  strictness  was  not 
necessary  in  giving  authority  to  enact  penal  laws  though  neces- 
sary in  enacting  and  expounding  them.  Mr.  Wilson  advocated 
an  absolute  veto,  as  distinguished  from  the  limited  veto  now 
enjoyed,  and  the  Convention  at  one  time  voted  to  make  the 
requisite  vote  to  overthrow  a  veto  three-fourths  instead  of  two- 
thirds  as  finally  provided  in  the  Constitution.  He  favored  a 
short  term  for  the  President  and  to  make  him  reeligible.  He  was 
in  favor  of  providing  for  the  impeachment  of  the  President  but 
consistently  opposed  giving  any  portion  of  this  power  to  the 
States.  The  draft  of  the  Constitution  provided  for  the  election 
of  judges  by  Congress.  He  succeeded  in  getting  this  revised  to 
provide  for  their  appointment  by  the  executive  with  tiie  consent 
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of  the  Senate.  There  was  a  eonaiderable  party  opposed  to  any 
Federal  judicial  tribonalt  inferior  to  the  Supreme  Court,  and  it 
was  upon  the  motion  of  Mr.  Wilson  that  Congress  was  Tested 
with  the  power  to  create  them. 

He  was  opposed  to  aboUdiing  the  States,  but  advocated  vestinfir 
in  Congress  the  power  to  negative  all  laws  passed  by  the  several 
States  interfering  in  the  opinion  of  the  Congress  with  the  general 
interests  and  harmony  of  the  Union.  He  called  attention  to  the 
wording  of  the  Declaration  of  Independence  that  ''These  United 
Colonies  are  and  of  right  ought  to  be  free  and  independent 
States,"  and  declared  that  this  was  a  declaration  that  the  umied 
colonies  not  the  separate  colonies  were  free  and  independent; 
that  they  were  free  and  indepeadent,  not  individually  but  col- 
lectively. That  ''the  States  under  the  Confederation  are  not 
sovereign  States — ^they  can  do  no  act  but  such  as  are  of  a  sub- 
ordinate nature  or  such  as  terminate  in  themselves — and  even 
then  in  some  instances  they  are  restrained." 

He  opposed  submitting  the  Constitution  for  ratification  to  the 
State  legislatures  and  insisted  that  it  be  submitted  to  the  people 
of  the  several  States.  Thus  we  find  that  at  every  stage  of  the 
consideration  of  the  Constitution  he  was  the  firm  advocate  of  the 
proposition  that  the  people  are  the  sovereign. 

No  sooner  had  the  Constitutional  Convention  adjourned  than 
he  was  in  the  thick  of  the  fight  for  its  ratification.  He  was  elected 
a  delegate  to  the  Pennsylvania  Convention.  In  that  convention 
he  said : 

I  have  reason  to  think  that  a  diiBenlty  arose  in  the  minds  of  some  mem- 
bers of  the  convention  from  another  consideration — ^their  ideas  of  the  temper 
and  disposition  of  the  people,  for  whom  the  Constitution  is  proposed.  The 
citizens  of  the  United  States,  however  different  in  some  other  respects,  are 
well  known  to  agree  in  one  strongly  marked  featnre  of  their  character — a 
warm  and  keen  sense  of  freedom  and  independence.  This  sense  has  been 
heightened  by  the  glorious  result  of  their  late  struggle  against  all  the  efforts 
of  one  of  the  most  powerful  nations  of  Europe.  It  was  apprehended,  I  be- 
lieve, by  some,  that  a  people  so  high  spirited  would  ill  brook  the  restraints 
of  an  efficient  government.  I  confess  that  this  consideration  did  not  in- 
fluence my  conduct.  I  knew  my  constituents  to  be  high  spirited;  but  I  knew 
them  also  to  possess  sound  sense.  I  knew  that,  in  the  event,  they  would  be 
best  pleased  with  that  system  of  government,  which  would  best  promote  their 
freedom  and  happiness.    I  have  often  revolved  this  subject  in  my  mind.    I 
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ha¥e  sappoMd  one  of  my  eonstitaents  to  ask  me,  why  I  gave  mieh  a  vote  on 
a  partieolar  question  t  I  bave  always  thought  it  would  be  a  satiafaotoiy 
answer  to  say — beeause  I  judged,  upon  the  best  consideration  I  could  give, 
that  sueh  a  vote  was  right.  I  have  thought  that  it  would  be  but  a  very  poor 
compliment  to  my  constituents  to  say,  that,  in  my  opinion,  sueh  a  vote  would 
have  been  proper,  but  that  I  supposed  a  contrary  one  would  be  more  agree- 
able to  those  who  sent  me  to  the  convention.  I  could  not,  even  in  idea, 
expose  myself  to  such  a  retort  as,  upon  the  last  answer,  might  have  been 
justly  made  to  me.  Pray,  sir,  what  reasons  have  you  for  supposing  that  a 
right  vote  would  displease  your  constituents  t  Is  this  the  proper  return  for 
the  high  confidence  they  have  placed  in  yout  If  they  have  given  cause  for 
such  a  surmise,  it  was  by  choosing  a  representative,  who  could  entertain  such 
an  opinion  of  them. 

Again  he  said : 

After  a  period  of  six  thousand  years  has  elapsed  since  the  creation,  the 
United  States  exhibit  to  the  world  the  first  instance,  as  far  as  we  can  learn, 
of  a  nation,  unattached  by  external  force,  unconvulsed  by  domestick  insur- 
rections, assembling  voluntarily,  deliberating  fully,  and  deciding  calmly, 
concerning  that  system  of  government,  under  which  th^  would  wish  that 
they  and  their  posterity  should  live. 

And: 

One  thing  is  very  certain,  that  the  doctrine  of  representation  in  govern- 
ment was  altogether  unknown  to  the  ancients.  Now  the  knowledge  and 
practice  of  this  doctrine  is,  in  my  opinion,  essential  to  every  system,  that  can 
possess  the  qualities  of  freedom,  wisdom,  and  energy. 

Again: 

Whatever  object  of  government  is  confined  in  its  operation  and  effects 
within  the  bounds  of  a  particular  state,  should  be  considered  as  belonging  to 
the  government  of  that  state;  whatever  object  of  government  extends  in  its 
operation  or  effects  beyond  the  bounds  of  a  particular  state,  should  be  con- 
sidered as  belonging  to  the  government  of  the  United'  States. 

And: 

To  control  the  power  and  conduct  of  the  legislature  by  an  overruling  con- 
stitution, was  an  improvement  in  the  science  and  practice  of  government 
reserved  to  the  American  States. 

And: 

Oft  have  I  viewed  with  silent  pleasure  and.  admiration  the  force  and 
prevalence,  through  the  United  States,  of  this  principle— that  the  supreme 
power  resides  in  the  people;  and  that  they  never  part  with  it.  It  may  be 
called  the  panacea  in  politicks.    There  can  be  no  disorder  in  the  community 
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bat  maj  here  reeelTe  a  radical  eoie.  If  the  enonr  be  in  the  legidatiirer  it 
may  be  eorreeted  by  the  eonatitutioii;  if  in  the  Cosstitatioii,  it  maj  be  eor- 
reeted  hj  the  people.  There  ie  a  remedy,  therefore,  for  every  distemper  in 
g^oyemment,  if  the  people  are  not  wanting  to  tfaemeelvee.  For  a  people 
wanting  to  themeelvee,  there  ie  no  remedy:  from  their  power,  ae  we  have 
seen,  there  is  no  appeal:  to  their  errour,  there  is  no  saperior  prin<nple  of 
correction. 

And: 

The  advantages  of  a  monarchy  are,  strength,  despatch,  secrecy,  uni^  of 
counsel.  Its  disadvantages  are,  tyranny,  expense,  ignorance  of  the  sitoation 
and  wants  of  the  people,  insecnrity,  unnecessary  wars,  evils  attending  elec- 
tions or  successions. 

The  advantages  of  aristocracy  are,  wisdom,  arising  from  experience  and 
education.  Its  disadvantages  are,  dissensions  among  themselves,  oppression 
to  the  lower  orders. 

The  advantages  of  a  democracy  are,  liberty,  equal,  cautious  and  salutary 
laws,  publick  spirit,  frugality,  peace,  opportunities  of  exciting  and  pro- 
ducing abilities  of  the  best  citizens.  Its  disadvantages  are,  dissenmons,  the 
delay  and  disclosure  of  publick  counsels,  the  imbecility  of  publick  measures 
retarded  by  the  necessity  of  a  numerous  consent. 

At  another  time  in  this  same  Convention  he  siud: 

If  a  law  should  be  made  inconsistent  with  those  powers  vested  by  this 
instrument  in  Congress,  the  judges,  as  a  consequence  of  their  independenee 
and  the  particular  powers  of  government  being  defined,  wiU  declare  such 
law  to  be  null  and  void.  For  the  power  of  the  Constitution  predonunates. 
Anything,  therefore,  that  shall  be  enacted  by  Congress  contraiy  thereto,  wiD 
not  have  the  force  of  law. 

Scarcely  was  the  Constitution  adopted  when  Wilson  was  again 
a  member  of  the  Pennsylvania  Convention  called  to  revise  tihe 
State  Constitution  and  adopt  a  substitute  for  the  Constitution  of 
1776,  the  struggle  against  which  had  cost  Wilson  his  seat  in  Con- 
gress. He  drew  the  form  of  the  Constitution  of  1790.  Again  he 
was  fighting  for  the  right  of  the  people  to  be  represented  directly 
in  the  Senate  of  the  State  and  opposing  the  complicated  i^ystem 
of  their  election  by  electors- 
President  Washington  nominated  him  as  one  of  the  first  six 
Justices  of  the  Supreme  Court  under  the  Judiciary  Act  of  Sep- 
tember 24,  1789.  He  was  confirmed  on  the  26th  of  September. 
There  was  little  for  the  Supreme  Court  to  do  until  cases  could  be 
tried  and  reach  it  on  appeal,  and  the  first  duty  of  the  new  Jus- 
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tiees  waa  to  proceed  to  the  circuit.  The  first  report  in  the  list  of 
United  States  Supreme  Court  reports,  which  is  also  known  as  the 
1  Dallas,  contains  no  decisions  of  the  Supreme  Court  of  the 
United  States,  but  only  decisions  of  the  courts  of  Pennsylvania. 
The  first  term  of  the  Supreme  Court  was  the  February  term, 
1790,  and  is  found  at  star  page  399  of  the  2nd  Dallas,  and  all  of 
the  opinions  of  the  Supreme  Court  during  the  service  of  Mr. 
Justice  Wilson  are  contained  in,  the  2nd  and  3rd  Dallas. 

On  the  18th  of  April,  1792,  in  pursuance  of  his  announcement 
in  the  Pennoylvania  Convention  which  ratified  the  Constitution, 
while  sitting  in  the  Circuit  Court  of  the  District  of  Pennoylvania, 
he  declared  the  law  of  Congress  entitled,  an  '^Act  to  provide  for 
the  settlement  of  the  claims  of  widows  and  orphans  barred  by  the 
limitations  heretofore  established  and  to  regulate  the  claims  to 
invalid  pensions,''  unconstitutional,  because  it  sought  to  impose 
upon  the  Courts  legislative  and  administrative  duties,  that  is 
duties  not  judicial,  and  refused  to  enforce  it  This  was  called  to 
the  attention  of  Congress  by  President  Washington  April  21, 
1792. 

At  the  February  term,  1793,  he  concurred  with  the  majority 
of  the  Supreme  Court  in  the  opinion  in  Chisholm  i;^.  (Georgia. 
That  case  resulted  in  the  Eleventh  Amendment  to  the  Constitu- 
tion of  the  United  States  which  declares  that,  ''The  judicial  pow- 
er of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state  or  by  citizens  or  sub- 
jects of  any  foreign  state. ' ' 

The  opinion  of  Justice  Wilson,  found  in  2  Dallas,  page  453, 
commences: 

Tills  is  a  ease  of  tmeommoii  magnitnde.  One  of  the  parties  to  it  is  a 
State,  eertalnly  respectable,  claiming  to  be  sovereign.  The  question  to  be 
determined  is,  whether  this  State,  so  respectable,  and  whose  eUim  soars  so 
high,  is  amenable  to  the  jurisdiction  of  the  Supreme  Court  of  the  United 
States  t  This  question,  important  in  itself,  will  depend  on  others,  more 
important  still;  and  may,  perhaps,  be  ultimately  resolved  into  one,  no  less 
radical  than  this — ^"do  the  people  of  the  United  States  form  a  nationt" 

A  cause  so  conspicuous  and  interesting,  should  be  carefully  and  accurately 
viewed,  from  every  possible  point  of  sight.  I  shall  examine  it,  1st.  By  the 
principles  of  general  jurisprudence.     2nd.     By  the  laws  and  practice  of 
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partienlar  statee  and  kdngdoini.  From  the  law  of  natiou,  little  or  no  Ubw- 
tration  of  this  sobjeet  ean  be  expected.  Bj  that  law^  the  leferal  atatea  and 
governments  spread  oyer  onr  globe,  are  eonsidered  as  forming  a  soeietj,  not 
a  nation.  It  has  only  been  hj  a  yery  few  eomprehenshre  minds,  sueh  mm 
those  of  Elisabeth  and  the  Fourth  Henrj,  that  this  last  great  idea  has  been 
even  contemplated.  3rd.  And  chieflj,  I  shall  examine  the  important  qoes- 
tion  before  ns,  hj  the  Constitution  of  the  United  States,  and  the  legitimate 
result  of  that  valuable  instrument. 

This  is  followed  by  a  diaetmion  of  a  dosen  pages  as  learned 
and  as  luminous  as  any  opinion  ever  found  in  the  library  of  an 
American  lawyer.  If  you  have  not  read  it  do  so.  True  it  is  ihat 
decision  has  been  nullified,  but  was  it  wisely  done?  Bead  if  you 
will  ex  parte  Young,  209  U.  S.  123,  and  the  cases  following  it, 
and  then  tell  me  if  it  would  not  have  been  better  if  the  Eleventh 
Amendment  had  never  been  written. 

But  not  content  with  his  duties  ui>on  the  Supreme  Bench  of  the 
United  States  Mr.  Justice  Wilson  delivered  a  course  of  law  lec- 
tures in  the  College  of  Philadelphia  from  1790  to  1792.  In  this 
course  of  lectures  he  declared  that  in  free  countries  law  diould  be 
studied  and  taught  as  a  historical  science.  He  declared  of  the 
love  of  liberty  and  the  love  of  law  that : 

Neither  of  them  ean  be  known,  because  neither  of  them  ean  exist,  without 
the  other.  Without  liberty,  law  looses  its  nature  and  its  name,  and  becomes 
oppression.  Without  law,  liberty  also  looses  its  nature  and  its  name,  and 
beeomes  licentiousness. 

He  further  suggests : 

But  it  may  be  further  asked — ought  a  judge  to  commit  himself  1^  deliTer- 
ing  his  sentiments  in  a  lecture!  To  this  question  I  shall  give  a  veiy  explieit 
answer:  and  in  that  answer  I  shall  include  the  determination,  which  I  have 
taken  both  as  a  professor  and  a  judge.  When  I  deliver  my  sentiments  from 
this  chair,  they  shall  be  my  honest  sentiments:  when  I  deliver  them  from  the 
bench,  they  shall  be  nothing  more.  In  both  places  I  shall  make — ^because  I 
mean  to  support — ^the  claim  to  integrity:  in  neither  shall  I  make— because, 
in  neither,  can  I  support — ^the  claim  of  infallibility. 

My  house  of  knowledge  is,  at  present,  too  small.  I  feel  it  my  duty,  on 
many  accounts,  to  enlarge  it.  But  in  this,  as  in  every  other  kind  of  archi- 
tecture, I  believe  it  will  be  found,  that  he,  who  adds  much,  must  alter  i 


It  may  be  that  the  following  is  the  parent  of  a  more  modem 
saying: 
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Bemember  that,  in  a  free  gOYeammetnt,  every  honour  impliee  a  tnst;  that 
ever/  trust  implies  a  duty;  and  that  every  duty  onght  to  be  performed. 

If  you  would  see  how  he  in  these  law  lectures  and  prior  writings 
anticipated  the  great  decisions  of  Chief  Justice  Marshall  in  Mar- 
bury  vs.  Madison,  1  Cranch  137 ;  in  Fletcher  vs.  Peck,  6  Cranch 
87,  which  involved,  by  the  way,  the  alleged  Yazoo  fraud  hereafter 
referred  to;  McCulloch  i;^.  Maryland,  4  Wheaton  316;  Trustees 
of  Dartmouth  College  vs.  Woodward,  4  Wheaton  518 ;  Cohens  i;^. 
Virginia,  6  Wheaton  264,  I  refer  you  to  the  chapter  by  M.  C. 
Klingelsmith  on  James  Wilson  in  Oreat  American  Lawyers,  VoL 
1,  page  157. 

He  died  August  28,  1798,  while  still  less  than  fifty-six  years 
old,  at  the  home  of  his  colleague  on  the  Supreme  Bench,  Justice 
Iredell,  at  Edonton,  North  Carolina,  and  was  interred  in  the 
family  lot  of  Governor  Johnston,  who  was  a  brother-in-law  of 
Mr.  Justice  Iredell,  at  his  country  seat. 

It  seems  necessary  to  briefly  state  some  of  the  assaults  made 
upon  Mr.  Justice  Wilson  during  his  life  and  after  his  death. 
Attention  has  already  been  called  to  the  act  of  the  Pennsylvania 
Legislature  in  recalling  him  from  Congress  as  tiie  result  of  his 
opposition  to  the  Constitution  of  1776  and  of  his  party  align- 
ment. He  was  a  Scotchman  by  birth  and  displayed  the  dogged 
disposition  of  his  race.  He  was  already  unpopular  but  became 
much  more  so  when,  in  the  interest  of  his  friend  Morris  and 
others,  he  denied  the  right  of  the  town  committee  to  regulate  the 
price  of  food,  and,  as  a  lawyer  accepted  the  defense  in  the  prose- 
cution of  alleged  Tories. 

On  October  4, 1779,  he  and  thirty  or  forty  of  his  friends  were 
attacked  by  a  mob  of  two  hundred  men,  including  a  number  of 
the  militia.  Shots  were  exchanged  with  the  mob,  one  man  and 
one  boy  were  killed  in  the  street,  many  were  wounded,  and 
Captain  Campbell  was  killed  and  two  others  wounded  in  Wilson's 
house.  At  a  critical  moment  Wilson  and  his  friends  were  rescued 
by  tiie  First  Troop  of  City  Cavalry.  The  legislature  decided  to 
forgive  the  innocent  as  well  as  the  guilty  and  passed  an  act  of 
oblivion.  Mr.  Wilson  was  compelled  to  absent  himself  from 
Philadelphia  for  a  time  after  this  incident.  He  had  been  an 
ardent  friend  of  American  independence,  voted  for  it,  and  signed 
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the  Declaration  of  Independence,  and  yet  he  was  charged  with 
being  an  enemy  of  American  independence.  He  was  with  Jndge 
McEean  burned  in  efSgy  at  Carlisle  where  he  had  long  liyed. 

FinaUy  rained  by  the  panic  which  prevailed  in  1796, 1797,  and 
1798,  while  still  holding  the  office  of  Justice  of  the  Supreme 
Court  and  sitting  on  the  circuit  at  Edenton,  North  Carolina,  he 
was  arrested  for  debt  upon  process  secured  by  Pierce  Butler. 
He  was  ill  at  the  time  and  by  reason  of  that  fact  he  was  not 
taken  to  jail,  but  the  arrest  was  withdrawn  and  he  never  recov- 
ered. Before  his  death  he  wrote  his  son  that  ^'the  debt  was 
originally  none  of  mine,''  from  which  it  is  inferred  it  was  a  se- 
curity debt. 

These  were  but  the  incidents  of  a  strong  and  vigorous  life.  But 
two  chai^fes  have  been  made  since  his  death.  In  1822  Judge 
Johnson  published  a  life  of  Qeneral  Greene  in  which  he  charged 
that  Wilson  was  actively  in  sympathy  with  the  Conway  cabal. 
Justice  Wilson's  son.  Reverend  Bird  Wilson,  was  then  alive  and 
at  once  collected  letters  from  friends  of  his  father,  including 
Justice  Bushrod  Washington,  and  upon  their  presentation  to 
Judge  Johnson  he  published  a  broad  retraction,  declaring  that  he 
did  this  in  justice  to  Wilson's  memory  and  ''my  own  feelings. 
I  acknowledge  the  error  and  express  my  extreme  regret  at  having 
committed  it." 

His  memory  was  not,  however,  to  be  always  assailed  by  such 
gentlemen  as  Judge  Johnson.  I  have  great  respect  for  the  New 
York  Independent,  but  on  December  6,  1906,  when  Wilson  had 
lain  in  the  grave  for  one  hundred  and  eight  years,  it  published  as 
an  editorial  a  wanton  libel  upon  him,  the  allegations  of  which  in 
themselves  seem  impossible.  In  this  article  it  dragged  up  the 
alleged  fraud  in  the  Yazoo  land  sales  in  Georgia  in  1794  and 
1795;  charged  James  Wilson  with  a  conspicuous  part  in  them; 
that  he  went  to  (Georgia  with  twenty-five  thousand  dollars  in  his 
saddle-bags  with  which  he  proceeded  to  bribe  the  members  of 
the  (Georgia  legislature.  There  is  no  truth  in  this  charge  except 
that  Wilson  was  a  stockholder  to  the  amount  of  twenty-five  thou- 
sand dollars  in  one  of  the  (Georgia  Yazoo  Companies.  These 
charges  were  refuted  in  an  elaborate  article  by  M.  C.  Elingel- 
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smith  in  47  University  of  Pennsylvania  Law  Review  (N.  S.), 
pagel. 

When  politely  requested  to  give  the  name  of  the  author  of  this 
libelous  article  The  Independent  replied : 

The  writer  of  the  editorial  of  whieh  you  inquire  was  not  one  of  the  edi- 
torial staff  of  The  Independent,  but  was  written  by  an  outside  authority  in 
whom  we  put  eonfidence  and  he  has  been  out  of  the  country  for  most  of  the 
time  sinee.  I  do  not  know  that  it  would  be  of  any  use  to  hunt  up  his  name 
and  indeed  I  do  not  know  his  address. 

It  thus  appears  that  the  author  of  this  defamatory  matter 
''was  not  one  of  the  editorial  staff  of  The  Independent/'  but  was 
''one  in  whom  we  put  confidence/'  who  was  permitted  to  mas- 
querade as  an  editor  of  the  great  paper  while  maligning  the  name 
of  a  great  and  good  man,  then  dead  for  more  than  one  hundred 
years.  But  while  he  was  one  "in  whom  we  put  confidence''  the 
article  in  question  shows  such  ignorance  of  the  history  of  his 
country  as  would  have  shaken  the  confidence  of  any  but  the  most 
confiding  editor. 

In  it  he  speaks  of  the  "Constitutional  Convention  of  1788 
which  adopted  our  Federal  Constitution."  Most  people  know 
that  that  Convention  adjourned  September  17, 1787.  The  article 
also  contained  the  statement  that  "the  independent  State  of 
Georgia,  as  recognized  by  Great  Britain  in  1783,  extended  over 
its  present  state  limits  and  also  over  aU  Alabama  and  Missis- 
sippL"  Neither  the  provisional  treaty  concluded  at  Paris  No- 
vember 30,  1782,  nor  the  definitive  treaty  concluded  at  Paris 
September  3,  1783,  attempted  to  bound  Georgia  or  any  other 
colony,  but  simply  bounded  the  United  States,  upon  the  south  at 
the  i>oint  in  question  by  the  thirty-first  degree  of  latitude.  In 
the  second  place  a  large  part  of  Alabama  and  Mississippi  were 
south  of  the  thirty-first  degree  of  latitude,  were  part  of  West 
Florida,  and  belonged  at  that  time  to  Spain  and  much  of  the 
balance  was  claimed  by  Spain  by  right  of  conquest.  The  lands 
were  claimed  by  the  United  States  and  the  various  States,  except 
Georgia,  had  ceded  their  western  lands  to  the  Government.  They 
were  occupied  not  by  whites,  but  by  Indians  who  had  the  per- 
I)etual  right  of  occupancy,  and  had  been  obtained  by  the  blood 
of  the  Union  and  not  of  any  particular  State,  and  Georgia, 
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finally  in  1802,  followed  the  example  of  all  her  lister  States  and 
ceded  her  western  lands  to  the  €k)yemment. 

The  article  in  question  continued,  ''Led  by  Patrick  Henry 
certain  avaricions  Virginians  formed  'the  Virginia  Tazoo  Com- 
pany' in  1789,  and  secured  by  various  underhand  means  a  sale 
of  all  the  lands  we  now  know  as  Alabama  and  Mississippi  to 
themselves  for  about  $80,000."  Again  it  is  suggested  that  a 
large  part  of  what  we  now  know  as  Alabama  and  Mississippi  lies 
south  of  thirty-one  degrees  of  latitude  and  was  outside  the  limits 
of  the  United  States,  but  it  is  further  suggested  that  these  two 
States  now  embrace  sixty-two  million  six  hundred  and  forty-three 
thousand  two  hundred  acres  of  land  area,  while  the  grant  to  the 
Virginia  Tazoo  Company  was  for  eleven  million  four  hundred 
thousand  acres,  a  little  over  one-sixth  of  the  area  of  the  two 
States.  True,  at  the  same  time  the  legislature  granted  the  South 
Carolina  Tazoo  Company  ten  million  acres  and  the  Tennessee 
Tazoo  Company  four  million  acres,  or  a  total  of  twenty-five  mil- 
lion four  hundred  thousand  acres.  The  total  consideration  to  be 
paid  by  the  South  Carolina  Tazoo  Company  was  sixty-six  thou- 
sand nine  hundred  and  sixty-four  dollars,  and  by  the  Tennessee 
Tazoo  Company  forty-six  thousand  eight  hundred  and  seventy- 
five  dollars,  and  by  the  Virginia  Tazoo  Company  not  eighty 
thousand,  as  stated  in  the  article,  but  ninety-three  thousand  seven 
hundred  and  forty-one  dollars. 

The  article  continues — ^''President  Washington  observed  their 
efiFort  to  create  a  vast  landed  oligarchy  and  crushed  their  am- 
bitious plans  with  a  message  to  Congress  saying,  'unless  this  is 
checked  it  will  endanger  the  very  republic  itself.'  "  This  is 
wholly  false.  No  message  was  ever  sent  to  Congress  upon  the 
sale  in  question  to  the  Virginia  Tazoo  Company.  It  is  true  that 
on  February  17,  1795,  President  Washington  sent  a  message  to 
Congress  concerning  the  action  of  the  legislature  of  Georgia  in 
passing  the  acts  of  December  28,  1794,  and  January  7, 1795.  It 
must  be  borne  in  mind  that  the  United  States  had  received  ces- 
sions of  all  the  western  lands  except  those  of  Georgia,  and  in  this 
connection  President  Washington  said:  "These  acts  embrace  an 
object  of  such  magnitude  and  in  their  consequences  may  so  deep- 
ly affect  the  peace  and  welfare  of  the  United  States  that  I  have 
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thought  it  necessary  to  laj  them  before  Congress."  It  thus  ap- 
pears that  it  is  false  that  President  Washington  ever  attacked  the 
aet  of  1789  in  reference  to  the  Virginia  Company,  and  he  never 
said  that  '^  unless  this  is  checked  it  will  endanger  the  very  life  of 
the  republic  itself, ' '  and  never  made  use  of  any  similar  expression 
with  reference  to  that  act  or  any  other. 

The  article  continues,  ''Federal  opposition  together  with  their 
inability  to  raise  enough  money  which  the  Treasurer  of  Oeorgia 
would  accept  ruined  the  Virginians."  The  first  of  this  is  a 
fable.  There  never  was  any  federal  opposition  of  the  character 
indicated.  True  the  Federal  government  claimed  to  own  the  land 
subject  to  a  perpetual  right  of  occupancy  in  the  Indians.  It 
appears  from  Washington's  diary  that  the  question  of  the  act  of 
1789  was  considered  in  the  cabinet,  and  in  the  works  of  Mr. 
Jefferson,  VoL  7,  page  269,  appears  his  report,  made  at  that  time, 
in  which  he  states  that  relinquishment  by  the  Indians  of  their 
right  of  possession  can  only  be  obtained  by  war  or  agreement, 
and  that  as  all  power  to  make  war  or  treaties  passed  to  the 
Federal  Oovemment  under  the  Constitution,  the  State  of  Qeorgia 
had  no  power  to  confer  upon  the  parties  to  these  contracts  a 
right  which  it  did  not  enjoy,  namely  to  purchase  the  possessory 
right  of  the  Indians. 

The  South  Carolina  Tazoo  Company  made  elaborate  efforts  to 
colonize  their  lands,  and  on  August  26,  1790,  President  Wash- 
ington issued  his  proclamation  admonishing  citizens  to  obey  the 
^'Act  to  regulate  trade  and  intercourse  with  the  Indian  tribes," 
and  to  warn  them  against  violating  the  treaties  of  November  28, 
1785,  and  the  3rd  and  10th  of  January,  1786.  This  was  evi- 
dently aimed  at  representatives  of  the  South  Carolina  Yazoo 
Company  for  the  Virginia  Tazoo  Company  was  never  active. 
StiU  more  pointedly  was  this  true  of  the  proclamation  of  Presi- 
dent Washington  on  March  19, 1791,  for  in  that  he  names  James 
O 'Fallon  who  was  the  agent  of  the  South  Carolina  Tazoo  Com- 
pany. I  am  therefore  correct  in  sayii^  that  there  never  was  any 
Federal  opposition  to  the  Virginia  Tazoo  Company  of  1789.  It 
is  probably  true  that  their  inability  to  raise  the  money  ruined  the 
Virginians. 

The  article  states  that  Senator  James  Jackson,  ''patriot  and 
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stategman,  deeps  in  an  munarked  grave  in  Arlington  aesofls  the 
Potomac."  The  confiding  editor  saw  nothing  to  arouse  his  sos- 
picions  in  that  fact  that  Jackson  was  dead  more  than  fifty  years 
when  Arlington  became  a  cemetery  and  that  his  ashes  repose  in 
peace  in  the  Clongressional  Cemetery  on  this  side  of  the  Potomac 
As  The  Independent  reports  that  the  author  of  this  article  ''has 
been  ont  of  the  country  for  most  of  the  time  since"  it  is  probable 
that  he  left  his  country  for  his  country's  good.  Of  him  it  can 
well  be  said,  in  the  language  of  Robert  Walne,  Jr.,  "there  is  a 
pernicious  vanity  in  some  historiographers  which  excites  them  to 
rake  up  wonderful  discoveries  both  in  relation  to  persons  and 
circumstances  by  which  they  expect  to  distinguish  themselves." 

Those  desiring  further  information  upon  this  whole  Yazoo  con- 
troversy will  find  it  in  the  ''Yazoo  Land  Companies"  by  Dr. 
Charles  H.  Haskins,  then  of  the  University  of  Wisconsin,  in  the 
Papers  of  the  American  Historical  Association,  YoL  5,  page  395, 
and  in  the  article  on  "Georgia  and  State  Rights"  by  TTlrich  B. 
Phillips,  in  Vol.  2,  page  15,  of  the  American  Historical  Associa- 
tion for  the  year  1901. 

The  writings  of  James  Wilson  were  collected  and  published  by 
his  son,  the  Rev.  Bird  Wilson,  in  1804,  in  three  volumes.  Perhaps 
some  excuse  for  this  paper  may  be  found  in  the  fact  that  its 
author  recently  bought  this  original  edition  of  three  volumes,  in 
sound  sheep,  at  five  cents  per  volume.  A  subsequent  edition  of 
his  writings,  by  Professor  Andrews,  was  published  by  Callaghan 
&  Co.,  in  1895,  in  two  volumes,  and  a  new  edition  of  his  works 
in  six  volumes  is  about  to  be  published  by  Burton  Alva  Konkle 
of  Swarthmore,  near  Philadelphia,  which  will  doubtless,  when 
completed,  be  the  authoritative  edition  of  his  writings. 

Many  efiForts  have  been  made  to  redeem  Wilson's  memory  from 
f orgetfulness.  Mr.  Justice  Harlan  delivered  an  address  on  James 
Wilson  and  the  Formation  of  the  Constitution  before  the  Uni- 
versity of  Pennsylvania  which  was  published  in  the  American 
Law  Review,  Vol.  34,  page  481.  Sanderson 's  Lives  of  the  Signers, 
Vol.  6,  page  113,  contains  an  elaborate  article  by  Robert  Walne, 
Jr.,  from  which  most  that  has  been  said  of  Wilson  by  various 
authors  has  been  derived.  B.  J.  Lossing  has  a  similar,  but  veiy 
much  briefer,  article  in  the  Signers  of  the  Declaration  of  Inde- 
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pendenee.  M.  G.  Klingelsmith  has  a  chapter  devoted  to  him  in 
Oreat  American  Lawyers,  YoL  1,  page  157,  and  the  same  author 
has  an  article  on  James  Wilson  and  the  So-Called  Tazoo  Frauds, 
published  in  the  University  of  Pennsylvania  Law  Review,  47  (N. 
S.))  page  1.  Andrew  C.  McLaughlin  has  a  valuable  article  in  the 
PoUtical  Science  QuarterVy,  VoL  12,  page  1,  on  James  Wilson  in 
the  Philadelphia  Convention.  James  Oscar  Pierce  has  an  article 
on  James  Wilson  as  a  Jurist,  in  the  American  Law  Review,  Vol. 
38,  page  44.  D.  0.  Kellogg  published  an  article  on  James  Wilson 
and  his  Times  in  LippincotVs  Magazine,  Vol.  63,  page  245.  Frank 
Gaylord  Cook  published  an  interesting  article  on  James  Wilson  in 
the  Atlantic  Monthly ^  in  Vol.  64,  page  316.  Burton  Alva  KonUe, 
Secretary  of  the  Wilson  Memorial  Committee,  delivered  an  able 
address  on  James  Wilson  and  the  Constitution,  before  the  Law 
Academy  of  Philadelphia  on  November  14,  1906.  Lucien  Hugh 
Alexander  has  published  two  articles,  one  entitled  James  Wilson 
Nation-Builder  in  the  Oreen  Bag,  YoL  19,  page  1,  and  one  en- 
titled James  Wilson,  Patriot,  and  the  Wilson  Doctrine,  in  the 
North  American  Review,  Vol.  183,  page  971.  Edward  Lindsey 
published  Wilson  versus  the  Wilson  Doctrine  in  VoL  44  of  the 
American  Law  Review,  page  641. 

The  last  article  recalls  the  fact  that  it  has  been  said  that 
Wilson  was  a  believer  in  the  theory  that  there  was  a  twilight 
zone  between  the  Federal  and  State  i)owers,  but  it  is  a  reflection 
upon  his  intelligence  to  assume  that  he  did  not  know  that  before 
the  end  of  1791  Article  Ten  of  the  Amendments  had  been  adopted 
providing  ''The  powers  not  delegated  to  the  United  States  by 
the  Constitution  nor  prohibited  by  it  to  the  states  are  reserved 
to  the  states  respectively  or  to  the  people. " 

These  distinguished  Americans  have  sought  to  recall  to  the 
minds  of  lawyers  the  great  talents  of  Mr.  Justice  Wilson  and  I 
cannot  hope  to  succeed  if  they  have  failed,  but  can  only  trust  in 
the  language  of  Macaulay  that  while  ''Men  eminent  in  learning, 
in  statesmanship,  in  war,  are  not  fully  appreciated  by  their  con- 
temporaries; ....  posterity  does  not  fail  to  award  them 
full  justice." 

On  Monday,  November  19,  1906,  Governor  Penn3rpacker  of 
Pennsylvania  and  his  party  left  Philadelphia  for  North  Carolina. 
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On  Tuesday,  November  20th,  at  ten  o'clock  A.  M.,  at  Edenton, 
they  joined  with  the  Governor  and  Chief  Justice  of  North  Caro- 
lina and  others  in  dedicating  a  cenotaph  to  the  memory  of  James 
Wilson  at  the  graveyard  of  the  Johnston  family,  where  his  re- 
mains and  those  of  Mr.  Justice  Iredell  had  rested  for  over  a  cen- 
tury. At  one  P.  M.  the  same  day,  the  representatives  of  Penn- 
sylvania started  with  the  remains  of  Mr.  Justice  Wilson  for 
Norfolk,  Virginia,  accompanied  by  members  of  the  Society  of  the 
Cincinnati  of  North  Carolina  as  a  guard  of  honor.  At  Norfolk 
the  remains  were  received  by  the  United  States  Qovemment  on 
board  the  gunboat  Dubuque  which  sailed  at  once  for  Philadelphia. 
On  Wednesday,  November  21st,  the  Dubuque  arrived  at  Phila- 
delphia with  the  remains  which  were  received  with  the  highest 
civic  honors  and,  guarded  by  United  States  marines,  they  were 
escorted  to  Independence  Hall  where  he  had  signed  the  Declara- 
tion of  Independence  and  the  Constitution  of  the  United  States. 
There  the  remains  lay  in  state  until  the  following  day,  November 
22nd,  when  at  one-thirty  P.  M.  the  Chief  Justice  and  the  Asso- 
ciate Justices  of  the  Supreme  Court  of  the  United  States,  the 
Attorney  General  of  the  United  States,  and  others,  met,  formed 
a  procession,  and  followed  the  remains,  under  escort  of  the  First 
Troop  of  the  City  of  Philadelphia  Cavalry,  which  had  rescued 
him  from  the  mob  in  1779,  to  Christ  Church,  Philadelphia,  where 
memorial  services  were  held  and  the  interment  made.  The  Presi- 
dent of  the  United  States  sent  a  wreath  in  honor  of  the  occasion. 
Tributes  were  announced  for  this  occasion  by  Governor  Penny- 
packer  for  the  Commonwealth  of  Pennsylvania,  'Samuel  Dickson 
for  the  Bar  of  Pennsylvania,  Dean  William  Draper  Lewis  for  tiie 
University  of  Penngylvania,  S.  Weir  Mitchell,  M.  D.,  LL.  D.,  for 
American  Literature,  Andrew  Carnegie,  LL.  D.,  for  Scotch- 
American  Citizenship,  Hon.  Alton  B.  Parker,  the  President  of 
the  American  Bar  Association,  for  the  American  Bar,  Senator 
Philander  C.  Enox  for  the  Congress,  Mr.  Justice  White,  of  the 
Supreme  Court  of  the  United  States,  for  the  Judiciary,  the  Hon. 
William  H.  Moody,  Attorney  General  of  the  United  States,  for 
the  Nation,  Hampton  L.  Carson,  Attorney  General  of  Pennsiyl- 
vania  and  Historian  of  the  Supreme  Court  of  the  United  States. 
The  services  were  conducted  by  Bishop  Mackay-Smith.     Thus 
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after  the  lapse  of  one  hundred  and  eight  years  his  body  rested  in 
the  soil  of  Pennflylyania,  to  the  fame  of  which  he  had  contributed 
so  much  by  the  active  years  of  his  nseful  life,  there  to  remain 
nntil  the  morning  of  the  resurrection. 

I  have  infinite  admiration  for  the  integrity,  the  ability,  and  the 
attainments  of  Mr.  Justice  Wilson  and  scarcely  less  do  I  respect 
the  Commonwealth  of  Pennoylyania  where  he  spent  his  life  in 
America  and  where  both  my  parents  were  reared.  I  am  remind- 
ed, however,  that  one  who  loved  it  not  once  spoke  of  Pennsylvania 
as  having  produced  but  two  great  men  in  all  her  history,  Benja- 
min Franklin  of  Massachusetts,  and  Albert  Oallatin  of  Switzer- 
land. Without  approving  the  sentiment  I  respectfully  move  to 
amend  by  inserting  the  name  of  Mr.  Justice  Wilson  of  Scotland. 

Permit  me  to  close  by  applying  to  Mr.  Justice  Wilson  the  words 
once  used  by  him  in  reference  to  Lord  Baltimore : 

Indeed  the  eharaeter  of  this  eseellent  man  has  been  too  little  known. 
....  Similar  ....  has  been  the  fate  of  many  other  valuable 
eharaeten  in  America.  They  have  been  too  little  known.  To  thoie  aronnd 
them  their  modeet  merits  have  been  too  familiar,  perhaps  too  uniform,  to 
attract  particular  and  distingnished  attention:  by  those  at  a  distance,  the 
mild  and  peaceful  Yoice  of  their  virtue  has  not  been  heard.  But  to  their 
memories  justice  should  be  done,  as  far  as  it  can  be  done,  by  a  just  and 
grateful  country. 

The  PRBsmsNT :  I  want  to  announce  the  Committee  on  Reso- 
lutions: Senator  G.  O.  Saunders  of  Council  Bluffis,  Judge  C.  W. 
Mullan  of  Waterloo,  and  Wesley  Martin  of  Webster  City. 

I  am  sorry  to  announce  that  Dean  Henry  W.  Dunn,  who  was 
to  have  read  the  next  paper,  ''The  Law  School  and  its  Duty  to 
the  State,"  was  unexpectedly  called  east  because  of  the  illness 
of  his  wife.  A  few  days  ago, — a  few  hours,  almost, — ^I  spoke  to 
Mr.  D.  D.  Murphy,  of  Elkader,  who  is  a  member  of  the  State 
Board  of  Education,  asking  him  to  say  something  about  the  Law 
School,  and  he  consented  to  do  it,  and  I  feel  much  gratified  be- 
cause of  it,  and  I  now  present  Mr.  D.  D.  Murphy  to  you. 

THE  LAW  SCHOOL  AND  ITS  DUTY  TO  THE  STATE 

Oentlemen  of  the  Iowa  Bar  Association:  Your  President  has 
already  made  an  apology  for  my  appearing  before  you  without 
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haying  made  that  preparation  that  would  naturally  be  ezpeeted, 
and  has  relieved  me  of  making  such  apology  myself.  I  confess 
I  commenced  to  prepare  a  paper  and  partially  did  so,  but  did 
not  have  time  to  complete  the  same  before  the  meeting.  It  is 
exceedingly  to  be  regretted  that  the  Dean  of  the  Law  School 
cannot  be  present,  as  we  would  then  have  a  paper  commensurate 
with  the  dignity  and  importance  of  the  subject  as  announced  in 
the  programme.  I  will  not  make  any  pretense  of  substituting  for 
the  paper  of  Dean  Duzm,  and  will  content  myself  with  simply 
calling  attention  to  the  more  obvious  points  of  contact  between 
the  Law  School  and  the  State,  as  I  believe  that  even  this  will  be 
sufficient  to  make  its  duty  manifest. 

In  this  presence  it  will  be  unnecessary  to  do  more  than  suggest 
the  important  part  taken  by  the  members  of  our  profession  in 
helping  the  State  to  carry  out  its  purpose.  The  function  of  the 
State  is  to  protect  its  citizens  in  their  life,  liberty,  and  pursuit  of 
happiness.  To  do  this  juridical  order  must  be  maintained  in  the 
body  politic,  and  those  conditions  preserved  under  which  the 
development  of  the  people  may  be  best  promoted  and  their  pros- 
perity and  progress  safe-guarded  and  advanced.  It  wiU,  I  think, 
be  conceded  even  by  those  not  of  our  profession,  that  there  is  no 
class  of  men  who  render  more  valuable  service  to  the  State  in 
securing  its  great  end  than  the  lawyers.  The  administration  of 
justice  is  almost  entirely  in  their  hands.  The  lawyer  serves  the 
State  as  a  Judge  on  the  Bench,  and  as  an  advocate  instructing 
and  enlightening  the  Court.  While  these  services  bring  him  be- 
fore the  public  eye,  to  my  mind  the  service  that  he  renders  in  a 
quieter  manner  in  his  office,  advising  his  clients  as  to  the  proper 
direction  of  their  business  affairs,  is  of  equal  importance. 

The  complexity  of  our  present  day  business  afEairs  has  been 
adverted  to  on  this  floor  this  morning  by  Mr.  Weaver.  This 
complexity  has  added  immeasurably  to  the  importance  of  the 
services  of  the  lawyer.  There  is  no  business  institution,  whether 
managed  by  corporations  or  individuals,  which  is  not  guided  by, 
and  which  has  not  the  leadership  of,  a  member  of  our  profession. 
It  is  not  only  in  these  matters  which  pertain  peculiarly  to  the  pri- 
vate professional  side  of  his  work  that  the  lawyer  is  of  peculiar 
service  to  the  State,  for  the  past  and  present  show  that  he,  more 
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than  any  other  man,  has  been  and  is  still  called  upon  to  serve  his 
State  in  a  direct  and  public  capacity,  as  a  legislator  and  as  a 
leader  in  civic  and  jyolitical  affairs.  The  make-up  of  our  several 
State  legislatures  and  of  Congress,  also  of  our  constitutional  and 
IK>]itical  conventions,  shows  that  the  lawyer  is  in  evidence,  not 
alone  by  his  numbers,  but  even  more  than  this  by  his  influence 
and  his  leadership ;  and  it  is  no  reflection  upon  the  capacity  of 
the  other  members,  that  in  any  body  of  people  composed  in  part 
of  lawyers,  they  are  apt  to  be  looked  to  for  leadership  and 
guidance,  as  it  is  conceded  that,  other  things  being  equal,  their 
training  and  life  work  fit  them  in  a  special  manner  for  such 
guidance  and  leadership. 

This  contemplation  on  the  part  that  is  and  must  continue  to  be 
played  by  the  lawyer  in  our  complex  civilization,  brings  us  to  a 
realization  of  what  the  character  of  his  training  should  be.  And 
this  in  turn  will  emphatically  call  to  mind  the  importance  of  the 
Law  School  and  its  duty  to  the  State ;  for  now  and  in  the  future, 
the  lawyers  of  the  State  are  and  will  continue  to  be  exclusively 
trained  in  the  Law  School. 

In  the  earUer,  and  what  might  be  called  pioneer  days,  life  in 
all  its  phases  was  much  simpler  than  it  is  now,  and  people 
were  able  in  a  large  measure  to  do  for  themselves  everything 
they  found  necessary  to  prepare  them  for  their  part  in  life's 
work.  They  could  improvise  the  means  for  satisfying  their 
needs  under  the  simple  conditions  of  their  life.  As  before  stated, 
during  the  last  fifty  years  life  in  every  phase  has  become  a  very 
complex  thing,  and  the  training  for  life,  and  especially  for 
leadership  and  guidance  through  the  complex  mazes  of  the 
present  day  situations,  must  be  commensurate  with  the  duties 
to  be  performed.  In  that  early  day  the  lawyers  as  a  rule  received 
their  training  in  the  law  office  of  the  practitioner  and  while  no 
preliminary  education  was  required,  we  find  that  most  of  the 
successful  lawyers  of  that  generation  were  men  of  good  educa- 
tion. Very  good  lawyers  were  made  in  that  way,  and  not  in- 
frequently we  today  hear  invidious  comparisons  made  between 
the  excellence  of  the  training  then  received  and  of  the  lawyers 
developed  from  that  training,  and  that  of  those  who  are  now,  as 
they  say,  ground  out,  by  our  law  schools. 


Digitized  by  CjOOQIC 


90  NINEirEBNTH  ANNUAL  MEETINO 

It  is  mmeeesBary  for  me  to  take  up  any  of  your  time  riiowing 
the  good  pointB  of  theae  diAerort  ayatema^  for  at  the  preaent  time 
the  old  ayatem  haa  gone  oompletely  ont  of  Togae.  No  lawyer  ia 
trained  in  the  office  to-day.  Onr  lawyera  receive  the  greater  part, 
if  not  the  whole,  of  their  profeaaional  training  in  the  law  adiooL 
Thia  haa  been  made  compolaoiy  by  the  change  in  the  methods  of 
conducting  a  law  office  dnring  the  paat  twenty-fiye  years.  The 
buay  practicing  lawyer  of  to-day  would  take  no  time  in  giving 
instruction  to  students,  aa  did  the  eminent  practition^ii  of  the 
past  generation,  when  every  office  had  its  students  and  men  of 
the  class  of  Judge  Shiras  and  Griffith  and  Knight  of  Dubuque 
(I  specially  mention  these  as  they  lived  in  my  own  section  of  the 
State  but  were  representative  of  a  class  all  over  the  State),  vied 
with  each  other  in  friendly  rivalry  over  the  question  of  whose 
students  would  make  the  most  brilliant  ahowing  when  they  came 
before  the  Committee  for  admission. 

A  great  advance  has  been  made  in  the  course  offered  by  the 
Law  School  during  the  paat  thirty  years.  In  all  matters  of  this 
kind  progress  must  not  go  faster  than  the  maases  of  the  people 
can  be  brought  to  see  its  necessity.  Every  advance  involved 
additional  expense,  and  in  a  democracy  the  people  must  always 
be  taken  into  the  confidence  of  those  ndio  have  charge,  evai  of 
public  education,  and  they  cannot  do  all  of  those  things  which 
they  themselves  might  be  very  anzioua  to  do,  until  the  x)eople 
have  advanced  to  the  point  where  they  are  ready  to  back  them 
up. 

Thirty  years  ago  the  State  University  Law  School  had  a  one 
year  course  and  no  preliminary  requirements,  further  than  the 
ability  to  read  and  write  English,  and  from  my  own  observation 
this  requirement  even  was  looked  upon  with  a  very  charitable 
eye.  About  that  time  an  additional  year  waa  added  to  the 
School,  and  the  course  considerably  extended,  but  still  no  pre- 
liminary education  further  than  as  stated,  was  required.  Some- 
time after,  applicants  for  admission  to  the  School  were  required 
to  have  finished  a  three-year  high  school  course,  or  its  equivalent, 
and  this  was  later  raised  so  as  to  require  a  four-year  high  school 
course,  or  its  equivalent,  and  this  has  remained  the  requirement 
up  to  the  present  time.    About  ten  years  ago  a  third  year  waa 
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added  to  the  law  course.  This  brought  our  school  up  to  the 
standard  of  the  other  law  schools  similarlj  situated  at  that  time. 
Since  then,  however,  we  have  not  kept  pace  with  these  other 
institutions.  While  they  have  not  extended  the  length  of  the  law 
course  itself,  most  schools  similarly  situated  to  ours  have  re- 
quired a  certain  amount  of  collegiate  work  in  addition  to  the 
four-year  high  school  course  before  admitting  the  student  to 
enter. 

It  has  always  seemed  to  me  that  the  greatest  defect  in  our  legal 
education  in  the  past  lay  in  the  failure  to  require  higher  stand- 
ards of  admission  to  the  law  school,  or  to  the  study  of  law.  What 
I  have  said  as  to  the  services  which  the  lawyer  is  expected  to 
render  points  to  the  very  great  importance  of  having  a  well 
trained  body  of  lawyers.  Unless  the  lawyer  is  properly  trained 
he  certainly  cannot  render  this  service  as  it  should  be  rendered. 

Now  I  maintain  that  except  in  cases  of  great  natural  capacity 
it  is  impossible  for  a  man  to  be  properly  trained  in  the  law 
school  unless  he  comes  to  the  school  with  that  development  that 
is  necessary  to  enable  him  to  do  the  work  there  required  in  a 
satisfactory  manner.  The  experience  of  law  school  faculties  co- 
incides with  what  we  might  reasonably  feel  to  be  true  in  this 
respect.  That  is,  that  the  ordinary  high  school  graduate  lacks 
that  maturity  of  mind  and  the  other  elements  of  development 
which  are  requisite  in  order  that  such  student  may  receive  from 
his  law  course  what  it  is  intended  to  give  him.  Additional 
preparation  is  necessary,  and  at  the  present  time  this  preparation 
is  given  only  by  the  college.  Such  preparation  brings  with  it 
the  discipline,  the  power  of  expression,  the  body  of  useful  and 
interesting  information,  the  outlook  upon  life,  and  the  breadth 
of  mental  capacity  and  grasp,  all  of  which  are  necessary  to 
enable  the  young  man  to  do  his  professional  work  as  it  should  be 
done.  It  is  not  alone  to  enable  the  young  man  to  do  the  work 
better  in  school  that  this  training  should  be  required,  but  to  lay 
a  foundation  for  all  of  his  life's  work.  It  is  for  that  reason 
even  more  than  that  he  may  the  better  do  his  law  school  work, 
that  I  would  insist  upon  having  this  more  extended  preparation* 
For  if  the  law  student  lacks  somewhat  in  his  knowledge  of  law, 
this  can,  and  may,  and  even  must  be  made  up  in  his  later  career. 
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It  is  however  a  rare  thing  for  one,  who  has  not  received  the 
broad,  liberal  training  which  ia  at  the  present  time  so  necessary 
to  the  professional  man,  to  render  the  right  service,  nnless  he 
receives  this  training  before  he  begins  to  take  up  his  profes- 
sional course. 

If  I  had  the  direction  of  the  education  of  a  young  man  intend- 
ing to  study  law, — a  graduate  of  a  high  school, — ^with  four  years 
to  devote  to  study,  I  would  require  that  rather  more,  than  less 
than  one-half  of  that  time  be  given  to  general  study,  and  less 
than  half  to  distinctive  law  study,  than  I  would  the  contrary,  and 
by  so  doing  I  am  satisfied  that  after  the  student  had  been  out  in 
the  world  for  ten  years  he  would  be  a  bigger,  broader,  better 
lawyer  than  if  he  had  devoted  the  whole  four  years  to  the  study 
of  law  and  neglected  to  obtain  that  liberal  training  which  equips 
the  mind,  not  alone  with  those  essential  things  which  might  be 
called  its  mechanics,  to-wit:  the  power  of  accurate  observation, 
and  accurate  reasoning  from  what  is  observed,  but  also  a  knowl- 
edge of  and  ready  sympathy  with  men,  a  quickness  and  flexi- 
bility of  mind,  together  with  a  power  of  accurate  and  forceful 
expression,  the  information,  the  outlook,  the  habits  of  study,  the 
ability  to  reason  things  out  in  orderly  fashion;  in  brief,  the 
power  of  seeing  clearly  and  seeing  the  whole  situation  and  being 
able  to  place  the  immediate  proposition  before  the  mind  in  its 
proper  setting  in  view  of  the  whole  system  in  which  it  belongs  and 
is  a  part.  This  power  can  only  be  gained  through  a  more  ex- 
tended discipline  and  training  than  is  given  in  the  ordinaiy 
high  school  and  requires  for  its  attainment  a  greater  maturity 
of  mind  than  that  possessed  by  the  ordinary  high  school  student. 

There  is  no  doubt  in  my  mind  that  the  members  of  this  Asso- 
ciation have  long  been  of  the  opinion  that  a  more  extended  pre- 
liminary training  should  be  required  before  taking  up  the  study 
of  law.  This  has  also  been  the  opinion  of  the  Faculty  and  of  the 
Board  of  Education,  and  I  think  the  fact  that  it  has  so  long 
been  delayed  in  this  State  is  due  to  a  feeling  that  such  a  step 
might  be  regarded  as  tending  somewhat  to  a  spirit  of  aristocracy 
by  raising  standards  and  making  entrance  into  the  profession 
more  difficult.  Within  the  last  four  years  many  changes  have 
been  made  in  the  University  Law  SchooL    At  the  beginning  of 
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that  period  as  I  remember  it  (in  giving  thege  figures  I  am  not 
pretending  to  be  accurate}^  the  year's  course  contained  about 
1100  honrs  of  work,  whereas  the  better  law  schools  had  some- 
where between  1600  and  2000.  Much  emphasis  was  also  placed 
on  such  studies  as  international  law,  which  I  think  you  will  agree 
with  me,  is  in  Iowa  more  to  be  regarded  as  a  liberal  study  than 
as  distinctive  law  study.  The  curriculum  was  changed  so  as  to 
give  about  the  same  number  of  hours  as  are  given  in  the  better 
class  of  law  schools  similar  to  our  own,  and  the  emphasis  placed 
rather  upon  those  studies  which  are  fundamental  to  all  legal 
knowledge.  This  required  more  intense  work  on  the  part  of 
students  and  it  became  manifest  to  the  Faculty  that  the  ordinary 
high  school  student  was  not  fully  equipped  to  do  this  work 
properly. 

After  a  careful  study  of  our  situation  and  of  the  conditions  in 
other  States  similar  to  our  own,  the  Faculty  of  the  Law  School 
and  the  Board  of  Education  were  abidingly  persuaded  that  it 
would  be  a  mistake  to  defer  longer  the  demand  for  this  addi- 
tional preliminary  education,  and  it  has  therefore  been  an- 
nounced that  after  September  1st,  1914,  one  year  of  college  work 
will  be  added  to  the  present  requirements  for  admission  to  the 
Law  School,  and  commencing  with  the  year  1915  two  years  of 
college  work  will  be  added.  We  will  then  be  on  a  par  with  the 
best  schools  in  the  West,  so  far  as  admission  requirements  are 
concerned,  and  there  is  no  reason  why  we  should  be  lagging  be- 
hind. This  will  undoubtedly  cause  a  decrease  in  the  number  of 
students.  I  have,  however,  heard  no  complaint  of  a  scarcity  of 
lawyers  in  Iowa.  It  seems  that  quality  and  not  numbers  is  what 
is  to  be  desired. 

It  may  be  objected  to  this  move  that  it  deprives  a  brainy 
young  man  who  may  not  have  had  the  opportunity  to  get  this 
college  training,  and  who  is  of  an  age  when  it  would  be  a  hard- 
ship to  require  him  to  get  that  training  before  taking  his  law 
work,  of  his  equal  chance;  and  in  order  not  to  deprive  such,  a 
provision  is  made  by  which  an  applicant  over  twenty-one  years 
of  age  may  be  admitted  by  permission  of  the  Faculty  and  will  be 
first  classified  as  a  special  student.  If  after  entering;  such  stu- 
dent shows  himself  capable  of  doing  the  work  satisfactorily,  he 
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may  be  reoognued  as  a  candidate  for  a  degree.  Thus  the  doon 
of  opportimitj  are  not  closed  to  any  worthy  young  man  of 
ability  and  energy  who  may  not  have  had  the  opportunity  to  get 
the  preliminary  training  in  college,  but  who  has  by  his  own 
efForts  gained  for  himself  the  training  and  mental  discipline  and 
oth^r  things  which  are  the  usual  results  of  such  training,  and 
who  is  of  that  age  when  it  might  be  a  sacrifice  to  ask  him  to 
spend  the  extra  time.  It  is  not  asking  too  much  of  the  young 
man  under  twenty-one  to  do  this  work  in  college.  Witii  the 
opportunities  now  afforded  any  young  man  having  the  proper 
mental  attitude,  the  energy,  and  the  right  ideals  of  the  profes- 
sion, will  be  able  to  do  this  work  and  will  find  the  avenues  of 
opportunity  open  whether  he  has  means  or  not.  Our  observation 
at  the  universities  and  colleges  of  the  country  shows  that  poverty 
is  no  handicap  in  this  respect. 

A  full  three  years  wiU  be  required  in  the  law  college  hereafter 
in  order  to  entitle  the  student  to  a  degree;  and  credit  will  not  be 
given  for  time  spent  in  the  office.  Any  one,  however,  who  is  capa- 
ble of  doing  the  work  may  be  admitted  as  a  special  student  and 
get  credit  for  work  done.  The  Faculty  and  the  Board  of  Educa- 
tion felt  that  they  would  be  derelict  in  their  duty  if  these  matters 
were  longer  delayed.  They  also  felt  that  the  important  place 
held  by  the  lawyer  in  aiding  the  State  in  the  performance  of  its 
corporate  functions  demanded  a  class  of  men  in  the  profession 
for  the  training  of  which  this  preliminary  education  would  be 
necessary,  and  the  law  school  is  to-day  the  sole  fountain  of  train- 
ing for  prospective  members  of  the  profession. 

A  closer  relation  between  the  Bar  of  the  State  and  the  Law 
School  would  be  a  good  thing  for  both.  This  relation,  of  course, 
can  never  become  as  close  as  that  existing  between  the  College  of 
Medicine  and  the  medical  profession,  because  law  as  practised 
cannot  be  as  fully  taught  in  the  school  as  medicine.  There  are 
many  things  about  the  practice  and  the  application  of  legal 
principles  to  the  everyday  questions  that  must  of  necessity  be 
learned  outside  of  the  law  school.  There  are  however  numerous 
points  of  contact,  and  I  have  often  thought  that  it  would  be  well 
for  both  if  the  two  were  brought  into  somewhat  closer  touch. 
The  existing  aloofness  has  come  about  largely  by  reason  of  the 
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growth  of  a  distinct  profession  known  as  law  teachers.  Former- 
ly teachers  were  practitioners  and  judges,  and  the  air  of  the 
conrt  and  law  office  was  brought  into  the  school.  This  is  no 
longer  the  case,  and  it  seems  to  me  that  the  pendulum  has  swung 
too  far  in  the  other  direction,  and  that  there  would  be  a  distinct 
gain  if  somewhat  of  the  old  order  were  restored;  not  however  bj 
having  the  greater  part  of  the  school  work  done  bj  men  in  actual 
contact  with  the  administration  of  justice,  but  by  having  some 
integral  part  of  this  work  done  by  men  of  known  ability  and 
leadership  in  the  profession.  It  seems  to  me  that  this  would 
have  a  tendency  to  keep  the  courses  properly  balanced  and  pre- 
vent the  going  too  far  to  the  study  of  law  solely  on  its  scientific 
side  abstracted  from  the  practical  side,  and  would  also  prevent 
the  faculty  from  becoming  too  doctrinaire.  It  would  also  be  a 
stimulus  to  the  student  body  and  arouse  interest  and  enthusiasm 
by  giving  points  of  contact  and  relating  the  school  work  more 
closely  with  the  work  of  the  profession,  thus  making  it  more 
human. 

It  has  always  seemed  to  me  that  professional  and  technical 
schools  should  relate  their  work  to. the  after  life  work  as  closely 
as  its  nature  will  permit.  I  may  state  here  that  this  matter  is 
being  considered  by  the  Board  and  Faculty  and  attempts  will  be 
made  to  have  lines  of  work  introduced  for  the  purpose  of  sup- 
plying the  omission  I  have  here  noted.  I  will  say  in  conclusion 
that  the  Board  of  Education  wiU  be  very  glad  to  have  construc- 
tive criticism  from  the  members  of  this  Association  and  from  the 
Bar  Association  as  a  body  at  any  time.  I  will  make  the  admis- 
sion, humiliating  though  it  may  be,  that  we  don't  really  think  we 
know  it  all,  and  will,  as  I  said,  be  very  thankful  for  suggestions 
and  criticisms  that  may  be  of  aid  to  us  in  our  work.  We  think 
there  ought  to  be  a  closer  relationship  between  the  Bar  of  the 
State  and  the  Law  School  and  we  would  like  to  have  the  Bar 
Association  do  its  part  to  bring  about  such  relation. 

Gentlemen,  I  thank  you  very  much. 

The  PREsmENT:  I  wish  to  call  special  attention  to  the  fact 
that  the  Annual  Address  will  be  delivered  at  2  o'clock  this  after- 
noon. Judge  Emory  Speer  is  here,  and  I  am  sure  you  will  all  be 
delighted  to  hear  him. 
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Some  of  the  members  are  here  with  their  wives.  I  am  directed 
to  announce  that  automobiles  will  be  at  their  service  this  after- 
noon in  front  of  the  hoteL  I  am  also  authorized  to  say  that  the 
management  will  make  no  objection  if  these  galleries  are  occupied 
by  the  ladies  to-night. 

At  this  time,  12  M.,  an  adjournment  was  taken  until  2  o'clock 
P.M. 


Thubsday  Afternoon  Session 
2  o'clock  p.  m. 

The  PsBsmENT :  The  meeting  will  be  in  order. 

I  am  requested  to  announce  that  immediately  after  the  dose 
of  the  Annual  Address,  this  afternoon,  we  will  be  taken  in  hand 
by  the  local  Sioux  City  Bar.  Trolley  cars  will  be  in  waiting  at 
the  comer  of  the  hotel,  to  take  those  who  care,  to  Riverside  Park. 
Those  who  do  not  wish  to  go  the  water  route,  can  go  to  the  ball 
game. 

The  Secretary  will  now  call  the  roll  of  Districts  for  the  mem- 
bers of  the  Executive  and  Nominating  Committees.  The  com- 
mittees were  announced  as  follows: 

Nominating  Committee 

1st  District,  J.  0.  Boyd,  Keokuk 
2nd  District,  W.  B.  Hoffman,  Muscatine 
3rd  District,  C.  W.  MuUan,  Waterloo 
4th  District,  C.  B.  Hughes,  West  Union 
5th  District,  C.  H.  Van  Law,  Marshalltown 
6th  District,  D.  T.  Stockman,  Sigoumey 
7th  District,  J.  L.  Parrish,  Des  Moines 
8th  District,  T.  L.  Maxwell,  Creston 
9th  District,  W.  C.  Batcliff,  Red  Oak 
10th  District,  Carl  F.  Kuehnle,  Denison 
11th  District,  David  Mould,  Sioux  City 

Executive  Committee 

1st  District,  H.  J.  Wilson,  Burlington 
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2nd  District^  C.  M.  Dutcher,  Iowa  City 
3rd  District,  T.  J.  McQreevy,  Ackley 
4th  District,  Chas.  Pergler,  Cresco 
5th  District,  C.  J.  Cash,  Anamosa 
6th  District,  W.  O.  McElroy,  Newton 
7th  District,  J.  M.  Parsons,  Des  Moines 
8th  District,  V.  R.  McGinnis,  Leon 
9th  District,  C.  Q.  Saunders,  Council  BluflPs 

10th  District,  B.  G.  Albert,  Jefferson 

11th  District,  W.  A.  Helsell,  Odebolt 

The  Pbesident  :  Gentlemen  of  the  Convention :  Every  Iowa 
man  who  has  ever  attended  a  meeting  of  the  American  Bar  Asso- 
ciation has  enjoyed  meeting  the  gentleman  who  is  to  deliver  the 
Annual  Address  this  afternoon.  I  take  great  pleasure  in  intro- 
ducing to  you  Judge  Emory  Speer,  of  the  Federal  Court  of 
Geoi^a. 

AMERICANISM  AND  AMEBIGAN  JUDGES 

These  are  evil  days  for  a  coordinate  power  of  our  government. 
It  is  the  Judiciary  on  which  so  much  depends.  In  truth,  it  seems 
that  the  symmetrical  design  carved  by  the  Fathers  of  the  Nation 
is  in  danger  of  mutilation  and  possibly  of  complete  destruc- 
tion. This  foreboding  may  not  be  fully  justified,  but  men  of 
robust  and  patriotic  Americanism  should  lose  no  occasion  to 
invite  the  attention  of  the  people  to  the  theme.  Not  patriotic  is 
he,  nor  indeed  is  he  wise  who  may  discern  the  baleful  portents 
to  the  future  of  our  Judiciary  looking  above  the  horizon,  and  then 
fail  to  disclose  or  seek  to  minify  the  ruin  now  threatened  to  the 
fairest  and  most  effective  government  for  free  men  the  world  has 
ever  known.  The  ruin  of  the  National  Judiciary  is  the  downfall 
of  free  government. 

How  came  our  government  t  When  Mr.  Gladstone  declared  it 
to  be  the  greatest  work  ever  struck  out  in  a  given  period  by  the 
brain  and  purpose  of  man,  the  eulogium  was  not  unmerited,  but 
it  was  wholly  inaccurate.  The  Constitution  of  the  United  States 
was  not  '^ struck  out  in  a  given  period.''  It  is  a  perfect  growth, 
but    of   long,    slow,    and   unintermitting    development.     The 
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germinal  principles  were  quickened  on  that  bleak  heather- 
crowned  peninsula,  jutting  into  the  purple  waters  of  the  North 
Sea,  where  was  the  primal  home  of  the  Anglo-Saxon,  the  liberty 
loving  race  from  whom  we  spring.  The  steady  fructification  is 
seen  in  the  laws  of  Edward  the  Confessor.  It  expands  in  the 
brief  and  bad  Latin  of  Magna  Charta,  on  Runnymede,  wrong  by 
Church,  Lords,  and  Commons  from  that  king  of  whom  Stephen 
Langdon,  the  Primate  of  England,  exclaimed,  '^Foul  as  it  is,  hell 
itself  is  defiled  by  the  presence  of  John.''  It  was  fertilized  by 
the  Petition  of  Right  in  the  time  of  the  First  Charles,  declared 
by  Macaulay  to  be  the  second  great  charter  of  the  liberties  of 
England.  By  it  the  royal  traitor  bound  himself  never  again  to 
raise  money  without  the  consent  of  the  houses,  never  again  to 
imprison  any  person  except  in  due  course  of  law,  and  never 
again  to  subject  his  people  to  the  jurisdiction  of  courts  martiaL 
It  was  revived  and  restored  by  the  BUI  of  Rights,  presented  to 
William  and  Mary  by  that  famous  young  lawyer,  John  Somers, 
who  spoke  for  the  estates  of  the  realm.  In  the  Constitution  of 
our  nation  its  mighty  stem  is  like  the  Banyan  of  India,  and  the 
Constitutions  of  every  State  like  the  tendrils  of  that  forest  marvel 
strike  down,  take  root,  multiply,  and  replenish  the  expansive 
f rondage,  until  a  hundred  millions  of  free  men  are  sheltered  by- 
its  refreshing  shade. 

True,  in  a  given  time,  in  1787,  the  Constitution  was  considered 
and  framed.  It  may  well  be  doubted  if  in  the  annals  of  time 
there  can  be  found  a  deliberative  body  of  approximate  size  which 
approached,  or  of  any  size,  which  surpassed,  the  Philadelphia 
Convention  which  framed  it.  The  body  was  indeed  unrivalled  in 
the  originality  and  native  power  of  its  membership,  in  their 
practical  familiarity  with  all  the  struggles  men  had  made  for  the 
protection  of  personal  and  property  rights.  It  was  most  notable 
for  the  presence  of  many  leaders  of  men,  whose  supreme  powers 
had  been  trained  by  long  military  service  and  the  gigantic  ener- 
gies put  forth  in  that  most  terrible,  yet  most  fascinating  of  all 
games,  the  game  of  war.  The  English  Revolution  of  1688  and 
John  Somers'  Bill  of  Rights  little  ante-dated  many  of  these  men. 

There  was  Benjamin  PranHin,  sagacious  as  Nestor,  **wise,''  it 
was  said,  ''as  the  immortal  gods."    Bom  in  1720,  he  was  nearer 
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the  Petition  of  Right  than  some  here  to  onr  great  war  about  our 
Union.  There,  too,  came  ''the  Silent  Watchman/'  the  patriot 
and  sage,  the  tall  and  sinewy  Virginia  planter,  the  orator  who  in 
the  Virginia  House  of  Burgesses  made  the  shortest  and  most  elo- 
quent speech  in  our  language — ^''I  will  muster  one  thousand  men, 
arm  and  equip  them  at  my  own  expense,  and  march  them  to  the 
relief  of  Boston."  His  was  the  stately  figure  who  had  drawn  his 
sword,  wheeled  his  Virginia  thoroughbred,  and  under  the  giant 
elm  at  Cambridge  had  taken  command  of  the  Continental  Army. 
He  was  but  twelve  years  younger  than  Franklin.  He  it  was  who 
at  Yorktown,  when  his  bush  fighters  swarmed  over  the  redoubt 
and  dragged  down  the  meteor  flag  of  England,  closed  his  field 
glasses  and  quietly  said,  ''The  work  is  done  and  well  done." 

When  the  Father  of  his  Country  had  come  to  die  there  arose  in 
Congress  another  Virginian.  He  was  the  son  of  Washington's 
boyhood  sweetheart,  his  lowland  beauty  Lucy  Qrimes,  and  the 
father  of  our  Southern  hero,  Robert  Edward  Lee.  He  had  the 
manly  beauty  of  his  historic  American  family.  He  came  to 
pronounce  the  perfect  tribute — "First  in  war,  first  in  peace,  first 
in  the  hearts  of  his  countrymen."  Such  were  the  men  who 
framed  our  organic  law  or  advocated  its  adoption  and  provided 
for  the  independence  of  that  judiciary  whom  pigmies  perched  on 
Alps  have  now  marked  for  impotency  and  destruction. 

In  the  later  history  of  our  country  there  was  another  very 
great  man.  He  went  to  England  and  was  there  seen  by  perhaps 
the  greatest  writer  and  thinker  of  the  last  century.  Wrote 
Carlyle  to  an  American  friend — "Not  many  days  ago  I  saw  at 
breakfast  the  notablest  of  all  your  notabilities,  Daniel  Webster. 
He  is  a  magnificent  specimen.  You  might  say  to  all  the  world, 
'This  is  our  yankee  Englishman;  such  limbs  we  make  in  Yankee- 
land!'  As  a  logic  fencer,  advocate,  or  parliamentary  Hercules, 
one  would  incline  to  back  him  at  first  sight,  the  morphous  crag 
like  face;  the  dull  black  eyes  under  the  precipice  of  brows;  like 
dull  anthracite  furnaces  needing  only  to  be  blown;  the  mastiff 
mouth  accurately  closed.  I  have  not  traced  so  much  of  silent 
Berserkir  rage  that  I  remember  of  in  any  other  man."  Oh,  the 
joy  it  is,  to  turn  from  the  atrabilious  pigmy,  be  he  perched  never 
m>  high,  and  listen  to  the  melodious  thunders  of  a  Webster. 


Digitized  by  VjOOQIC 


100  NINETEENTH  ANNUAL  MEETINQ 

'' Justice,  sir,"  said  Webster,  ^^is  the  greatest  inieresi  of  man 
on  earth.  It  is  the  ligament  which  holds  civilized  beings,  and 
civilized  nations  together.  Wherever  her  temple  stands  and  so 
long  as  it  is  duly  honored,  there  is  a  foundation  for  social  security, 
general  happiness,  and  the  improvement  and  progress  of  our 
race,  and  whoever  labors  on  this  edifice  with  usefulness  and  dis- 
tinction, whoever  clears  its  foundations,  strengthens  its  pillars, 
adorns  its  entablatures,  or  contributes  to  raise  its  au^ni^  dome 
still  higher  in  the  skies,  connects  himself,  in  name  and  fame,  and 
character,  with  that  which  is  and  must  be  as  durable  as  the  frame 
of  human  society."  Gentlemen,  the  judiciary  are  the  priests  of 
that  temple,  but  of  all  the  judges  of  earth's  nations,  those  of  our 
country  have  the  loftiest  vocation,  the  most  significant,  the  most 
awful  responsibility. 

The  responsibility  of  the  American  Courts  to  pronounce  an 
act  of  legislation  violative  of  the  Constitution,  prompted  De 
Tocqueville  to  declare  that  ''a  more  imposing  judiciary  was 
never  constituted  by  any  people."  The  Supreme  Court  is  placed 
at  the  head  of  all  known  tribunals,  both  by  the  nature  of  its 
rights  and  the  classes  of  justiciable  parties  which  it  controls. 
While  this  is  true,  since  its  jurisdiction,  save  in  controversies 
between  States  and  suits  by  and  against  foreign  ambassadors, 
ministers,  and  consuls,  is  wholly  appellate,  since  all  litigation 
must  originate  in  the  trial  courts,  the  significance  of  this  ju- 
dicial power  extends  even  to  the  least  conspicuous  State  Court 
entrusted  therewith.  This  power  from  the  beginning  has  excited 
with  some  the  utmost  jealousy,  and,  ''to  the  jealous  trifles  light 
as  air  are  confirmation  strong  as  proofs  of  holy  writ."  And  yet, 
.  it  is  demonstrable  that  this  power  has  saved  the  country  from 
calamity  beyond  the  scope  of  human  description. 

Has  it  ever  occurred  to  you,  my  brethren,  to  contrast  the  conse- 
quences of  other  efforts  in  other  lands  to  dismember  territoiy 
and  destroy  government  with  those  which  followed  the  downfall 
of  the  Confederacy! 

Sixty-six  years  before  the  war  between  the  States  the  gallant 
Poles  attempted  to  throw  off  the  Russian  yoke.  The  combined 
Russian  and  Prussian  armies  moved  on  Warsaw.  After  resist- 
ance the  most  glorious  the  city  fell.    Ten  thousand  Polish  sol- 
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diers  were  slain  and  above  twelve  thousand  citiss^i^s  pf  every  age 
and  sex  were  put  to  the  sword.  In  the  familiar  l^iQfir  pf  Camp- 
bell— '  >   :.„ 

Hope  for  a  season  bade  the  world  farewell  ^••^'.^  • 

And  freedom  shrieked  when  Kosciusko  felL 

Have  you  forgotten  the  reign  of  terror  in  France,  the  massacres^ 
of  La  Vendue  and  Lyons,  the  execution  by  the  guillotine  of  the*. 
son  of  Saint  Louis  and  the  daughter  of  Maria  Teresa  t  Do  you 
recall  that  Marat  declared  that  two  hundred  and  sixty  thousand 
heads  must  fall  before  freedom  was  secure,  that  the  revolutionary 
committees  discovered  that  seven  hundred  thousand  persons 
should  perish  t  Do  you  recall  how  the  mob  hurled  itself  upon 
the  Cathedrals  of  Paris  t  How  they  ransacked  the  tomb  of 
Henry  of  Navarre,  who,  at  Ivry,  had  exclaimed  to  the  chivalry  of 
Prance — 

Press  where  you  see  my  white  plume  wave,  amid  the  ranks  of  war, 
And  be  your  Oriflamme  today,  the  helmet  of  Navarre. 

How  they  scattered  the  skeleton  of  Francis  the  First,  who  at 
Pavia,  though  in  defeat  had  exclaimed,  ''All  is  lost,  save  honor." 
That  even  the  glories  of  Turenne  could  not  protect  his  grave 
from  spoliation,  that  French  hands  profaned  the  cofSn  of  Du 
Guesclin,  whose  heroism  in  days  of  yore  had  rolled  back  the  tide 
of  English  invasion.  Do  you  not  know  that  such  cruelties  and 
excesses  of  the  victors  were  not  confined  to  foreign  lands  or 
other  races  t  On  the  restoration  of  Charles  the  Second  his  servile 
courtiers  dragged  from  the  grave,  hung,  quartered,  and  burned 
the  remains  of  Cromwell,  whom  Macaulay  declares  was  the 
greatest  prince  that  ever  ruled  England.  Do  you  not  recall  the 
Bloody  Assizes  after  the  combat  at  Sedgemoor,  when  under  the 
presiding  rule  of  the  infamous  Jeffreys,  the  most  indelible  stain 
in  all  the  bloody  history  of  the  race  was  fastened  on  the  courts 
of  England  t  In  one  city  two  hundred  and  ninety-two  persons 
received  sentences  of  death.  In  the  entire  circuit  the  unfortunate 
victims  whom  Jeffreys  hanged  were  three  hundred  and  twenty. 
'*At  every  spot  where  two  roads  met,"  writes  the  historian,  '*at 
every  market  place,  on  the  green  of  every  large  village  which 
had  furnished  Monmouth  with  soldiers,  ironed  corpses,  clattering 
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in  the  wind,  with*  heads  and  qnarten  stuck  on  poles,  poisoned  the 
air  and  msidto  the  travelers  sick  with  horror.  In  many  parishes 
the  peasantry  could  not  assemble  in  the  house  of  Ood  without 
seeing,  the  ghast]y  face  of  a  neighbor  grinning  at  them  over  the 
pQrch-" 

In  1864,  while  our  struggle  was  on,  the  i>eople  of  Poland  again 
^rose  against  their  Russian  conquerors.  They  showed  the  most 
splendid  heroism,  but  were  overcome  by  the  massy  armies  of 
Russia.  Then  followed  the  butchery  of  the  vanquished.  The 
Polish  leaders  were  mercilessly  hanged.  The  few  who  survive 
toil  as  convicts  in  Siberian  mines.  Well  might  the  Russian 
commander  telegraph  his  master,  ''Order  reigns  in  Warsaw." 
Order!  aye,  and  silence.  But  it  was  the  order,  the  silence  of 
death. 

Now,  look  on  another  scene,  it  was  in  the  ensuing  year.  On 
the  9th  of  April,  1865,  the  incomparable  remnant  of  Lee,  sur- 
rounded by  ten  times  their  number,  grounded  their  arms,  and 
furled  the  conquered  banner  at  Appomattox.  ''Brethren  of 
ours  now  are  these  men,"  exclaimed  the  Union  commander,  and 
not  a  salvo  of  rejoicing  was  fired,  not  an  unkind  word  was  heard 
from  the  brave  foemen  whom  they  had  so  often  defeated,  so 
long  held  at  bay,  and  the  soldiers  and  officers  of  Grant  made  haste 
to  open  their  haversacks  and  uncork  their  canteens  to  revive  and 
sustain  the  starving  heroes  of  Lee.  It  was  said  at  the  time  by 
some  one  to  President  Lincoln,  "Do  not  allow  Jeff  Davis  to 
escape  the  law,  he  must  be  hanged."  "Judge  not,  that  ye  be  not 
judged,"  came  the  instant  reply  from  that  great  American 
heart. 

What  explanation  is  there  of  that  absence  of  cruelty  towards 
the  victims  which  marked  the  termination  of  the  mightiest  and 
bloodiest  civil  war  the  world  had  ever  known  t  In  that  struggle 
there  were  one  thousand  unnamed  skirmishes  of  greater  magni- 
tude, of  greater  destruction  of  life,  than  in  the  battle  of  Sedge- 
moor  which  in  England  led  to  the  Bloody  Assizes. 

No  other  struggle  excelled  ours  in  fierceness,  nor  equalled  it  in 
the  percentage  of  loss.  The  ablest  mflitary  writers  concede  that 
America  still  holds  the  world's  record  for  hard  fighting.  At  the 
famous  battle  of  Blenheim,  the  victors  commanded  by  Marlbor- 
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ongh  and  Eugene  lost  nineteen  per  cent,  and  the  total  percentage 
was  twenty-six  per  cent.  At  Ansterlitz  the  total  percentage  was 
sixteen  per  cent  and  the  victors  thirteen  per  cent.  At  Waterloo 
the  total  loss  was  twenty-four  per  cent  and  the  victors  twenty 
per  cent.  Now  look  at  American  fighting — at  Gettysburg,  the 
losses  of  the  Union  Army  were  twenty-three  per  cent,  and  the 
losses  of  the  Confederates  thirty-two  per  cent.  And,  said 
Lieutenant-Colonel  Q.  F.  Henderson,  in  his  great  work  on  Stone- 
wall Jackson,  ''since  Eylau  in  1807,  there  has  been  no  great 
battle  in  which  the  losses  of  the  victors  equalled  the  twenty-seven 
per  cent  of  the  Confederates  in  their  victory  at  Chickamauga.'' 

Waterloo  in  deadly  fighting  was  eclipsed  by  Gettysburg; 
Gettysburg  by  Sharpsburg;  Sharpsburg  by  Chickamauga.  Be- 
sides, in  our  great  American  struggle,  desperate  as  was  the 
fighting,  there  was  rarely  the  spectacle  of  a  routed  army.  At 
Chickamauga,  the  brave  soldiers  of  the  Union  lost  thirty  per 
cent,  but  even  then,  one  corps,  that  of  General  Thomas,  held  fast 
to  prevent  pursuit,  and  the  next  day  and  until  that  victorious 
march  out  at  Missionary  Bidge  the  whole  army  held  their  lines  in 
Chattanooga.  At  Sharpsburg,  the  Confederates,  though  de- 
feated, held  fast  to  their  position  all  the  next  day.  At  Gkttys- 
burg  the  Confederates  held  their  ground  nearly  all  the  following 
day,  and  a  majority  of  them  did  not  know  they  had  been  de- 
feated until  the  war  was  over.  Even  now  I  sometimes  meet  an 
aged  veteran  of  Lee  who  yet  regards  that  famous  day  a  victory 
for  the  Bed  Cross  Flag. 

In  view  of  these  facts  and  figures,  the  story  of  the  ''human 
bullets"  by  Japanese  writers  may  not,  after  all,  be  so  appalling. 
Fourteen  and  one-tenth  per  cent,  was  the  extreme  loss  sustained 
by  the  human  bullets  at  Mukden,  and  eighteen  and  five-tenths 
per  cent,  at  Lio  Yang.  And  as  a  Southern  man  and  one  who 
wore  the  gray  let  me  say,  if  finally  the  day  shall  come  when  the 
fearless  soldiery  of  Nippon  shall  land,  when  the  sons  of  the  men 
of  Grant  and  Sherman  shall  be  hard  pressed  and  smothered  by 
their  fire,  or  fainting  and  faltering  under  their  desperate  as- 
saults, then  again  will  be  heard  the  rebel  yell,  and  the  sons  of  the 
jQEien  of  Johnson  and  Lee,  oh !  how  they  will  spring  to  the  firing 
line,  how  their  deadly  aim  will  smite  our  country's  foes,  and  in 
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the  heroism  of  all  her  reunited  soub,  magnanimoits  America  will 
find  her  reward. 

These  terrific  losses  must  be  held  to  represent  not  only  the 
conviction  of  duty,  but  the  desperate  valor  of  men  from  Amer- 
ican States  called  Northern,  and  American  States  called  Sonth- 
em,  in  what  a  Southern  writer  has  aptly  termed  the  Brothers' 
War. 

Why  then  was  it,  when  the  struggle  was  over,  when  the  fiery 
tide  of  revolution  had  engulfed  our  land,  bearing  on  its  destruc- 
tive wave  countless  thousands  of  priceless  lives  and  countless 
millions  of  property,  the  bitterness  'between  the  fighters  in- 
stantly disappeared  and  not  only  was  there  no  retributive  action 
on  the  part  of  the  victors,  but  in  the  x>eriod  of  a  breath  in  the 
life  of  a  Nation,  every  right  of  citizenship  was  restored,  and  the 
men  who  had  led  the  forces  of  the  vanquished,  who  in  other  lands 
would  have  expiated  their  action  on  the  scafford  or  in  exile,  were 
in  the  briefest  period  holding  the  highest  stations,  and  entrusted 
with  the  gravest  responsibilities  under  the  government  they  had 
attempted  to  destroy.  I  maintain  that  it  was  the  spirit  of  Amer- 
ican constitutional  justice  established  and  taught  from  the  begin- 
ning by  American  lawyers  and  American  Courts.  It  lived  and 
moved  and  had  its  being  in  the  hearts  of  the  people.  It  perfected 
what  the  armies  ex  necessitate  had  left  incomplete.  It  fixed 
American  institutions  upon  foundations  broad  and  stable  as  our 
physical  empire  itself.  It  vitalized  American  character  with 
principles,  just,  generous,  benignant,  indeed  affectionate,  as  the 
blood  with  which  pulsate  the  great  hearts  of  a  noble  people.  In 
the  ennobling  work,  the  Federal  Judges  of  that  day  took  full 
part.  Bitter  indeed  was  their  arraignment  by  certain  politicians, 
North  and  South,  whose  evidence  of  the  firing  line  was  strictly 
^'hearsay,''  but  even  this  garrison  of  the  bomb  proofs  soon  put 
behind  them  their  belated  ferocity. 

And  now,  that  the  lapse  of  time  has  cooled  the  fierce  spirit  in 
which  the  first  post-bellum  legislation  was  enacted,  all  men  of  all 
parties  know  that  the  Courts  were  right  then,  and  are  eternally 
right.  It  but  epitomized  the  latest  address  to  his  countrymen 
which  fell  from  the  lips  of  the  martyr  Lincoln.  This  was  the 
11th  of  April,  1865.    For  three  days  longer  was  that  mighty 
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heart  to  throb  with  love  for  his  fellowmen.  What  did  he  sayt 
Oh,  words  immortal !  They  should  be  inscribed  in  letters  of  gold 
on  the  walls  of  that  mighty  memorial  to  the  martyr  to  be  boilded 
and  consecrated  by  a  Nation's  love.  ''We  all  agree,"  said  he, 
''that  the  seceded  States,  so  called,  are  out  of  their  proper  prac- 
tical relations  with  the  Union,  and  that  the  sole  object  of  the 
Gk)vemment,  civil  and  military,  in  regard  to  these  States  is  to 
again  give  them  proper  practical  relations.  Finding  themselves 
safely  at  home,  it  would  be  utterly  immaterial  whether  they  had 
been  abroad."  What  then  said  the  Court t  It  was  in  Texas  vs. 
White.  The  opinion  was  pronounced  by  the  Chief  Justice.  He 
had  been  a  member  of  Mr.  Lincoln's  cabinet.  He  had  left  it  in 
anger.  But  the  benignant  purpose  and  exquisite  judgment  of 
the  President  had  made  him  Chief  Justice.  "The  Constitution 
in  all  its  provisions  looks  to  an  indestructible  union  composed  of 
indestructible  States."  Lincoln  was  dead,  but  it  seemed  that  the 
genius  of  America  had  breathed  upon  the  ashes  of  the  martyr 
slain  and  that  the  soul  of  Lincoln  had  met  the  Justices  in  the 
consultation  room  to  deliberate,  counsel,  and  decide.  Thus  the 
court  saved  us.  Other  mighty  rulings  followed  and  applied  the 
principle,  healing,  cementing,  making  restoration  perfect. 

These  cases  branded  the  condemnation  of  the  Constitution 
upon  measure  after  measure,  in  decisions  vital  to  the  peace  and 
happiness  of  the  homogeneous  American  people.  It  enabled  us 
who  in  all  sincerity  and  for  love  of  home  and  fireside  followed 
the  red  cross  flag  of  the  Confederacy,  and  upheld  for  four  des- 
perate years  the  sinking  fortunes  of  a  hopeless  cause,  to  rebuild 
our  homes,  to  reconsecrate  our  altars,  to  re-kindle  the  torch  of 
education,  to  add  the  superabounding  products  of  our  practically 
untouched  resources  of  field,  forest,  and  mine,  to  the  aggregate 
wealth  of  the  Nation,  and  so  endear  again  to  the  people,  our 
common  country,  that  in  its  latest  need  the  veterans  of  Lee  and 
Johnston,  and  the  sons  of  their  blood,  flocked  to  the  colors  with  a 
spontaneity  and  enthusiasm  unsurpassed  by  the  veterans  of  the 
Union,  or  by  the  gallant  youth  of  the  North. 

But  the  demands  of  the  National  Courts  for  the  support,  aye, 
and  the  gratitude  of  the  people  not  alone  of  the  South  but  of  the 
whole  country  are  beyond  the  descriptive  measure  of  human 
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speech.  The  gupremacy  of  the  Government  in  every  proper  case, 
where  its  power  is  challenged,  its  right  to  establish  banks  for  the 
commerce  of  the  people;  its  power  to  control  the  commerce  with 
foreign  nations,  and  between  the  States  upon  principles  of  jus- 
tice ;  to  restrain  combinations  in  restraint  of  trade ;  to  establish 
uniform  roles  of  naturalization,  and  uniform  laws  on  the  subject 
of  bankruptcy;  to  restrain  unconstitutional  powers  attempted  by 
the  States;  to  condemn  the  valueless  State  currency  at  times 
emitted;  to  uphold  the  obligations  of  contracts;  to  promote  in- 
ternal improvements ;  and  to  provide  for  the  common  defense — 
these  are  but  a  few  of  the  vital  questions  which  are  imperishably 
imbedded  in  our  system  by  the  constructive  genius,  the  massive 
minds,  the  immovable  firmness,  and  the  abounding  patriotism  of 
the  great  Judges  by  whom  they  were  heard  and  determined. 

It  is  most  unhappily  true  for  the  peaceful  and  satisfactory 
administration  of  National  Jurisprudence  that  in  the  early  his- 
tory of  our  (Government,  there  arose  the  bitterest  feud  between 
two  of  America's  greatest  sons.  It  is  impossible  to  overestimate 
the  conflicts  in  the  forum  and  possibly  also  in  the  field  which  can 
be  traced  to  the  personal  animosities  of  Thomas  Jefferson,  who 
drafted  the  Declaration  of  Independence,  and  of  John  Marshall, 
who  found  the  Constitution  of  the  United  States  a  skeleton  and 
clothed  it  with  power,  beauty,  and,  patriots  may  trust,  with  life 
immortal. 

And  yet  Jefferson  and  Marshall  were  kinsmen.  It  is  not  gen- 
erally known  that  to  the  kinship  may  be  added  the  immortal 
name  of  Robert  Edward  Lee.  Marshall's  mother,  Mary  Keith, 
Jefferson's  mother,  Jane  Randolph,  and  Lee's  grandmother, 
Mary  Bland,  were  all  three  granddaughters  of  Colonel  William 
Randolph,  the  first  of  that  great  name  in  this  country.  Indeed, 
Jefferson  narrowly  escaped  a  closer  kinship  with  Marshall. 
Marshall's  wife,  the  lovely  Mary  "Willis  Ambler,  was  a  daughter 
of  Jaqueline  Ambler,  the  Treasurer  of  Vii^^a.  Her  mother 
was  **Judy"  Burwell,  and  this  same  "Judy"  at  one  time  in- 
spired a  temperate  passion  in  that  breast  whose  patriotic  fires  in 
later  days  prompted  the  Declaration  of  Independence.  In  the 
euphuistic  fashion  of  that  day,  which  made  every  sentimental 
youth  refer  to  his  lady  love  with  romantic  apx>ellation,  Jefferson 
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caUed  his  Judy"  Belinda.  *'  Why^Belinda^'Idonotknow.  The 
adolescent  statesman  told  his  '^ Belinda"  that  he  loved  her  but 
did  not  desire  at  present  to  engage  himself,  since  he  wished' to  go 
to  Europe  for  an  indefinite  period,  but  he  guardedly  said  that  if 
on  his  return  he  found  his  a£Fections  had  undergone  no  change, 
he  would  finally  and  openly  commit  himself.  This  early  declara- 
tion of  independence  did  not  appeal  to  Belinda,  and  she  prompt- 
ly gave  walking  papers  to  the  laggard  in  love.  A  little  more 
afiFection  on  the  part  of  the  future  sage  of  Monticello,  and  Jef- 
ferson might  have  been  the  father-in-law  of  Marshall.  Their 
historical  differences  would  doubtless  have  been  terminated  by 
conjugal  decrees,  for  then  as  now,  as  it  ever  ought  to  be,  the  hand 
that  rocks  the  cradle  is  the  hand  that  rules  the  world. 

As  it  turned  out  Jefferson  hated  Marsdiall.  John  Adams 
appointed  Marshall  Chief  Justice  in  open  defiance  of  Jefferson. 
In  a  letter  to  Gallatin  Jefferson  speaks  of  the  "gloomy  malignity 
of  Marshall's  mind."  He  refers  to  Marshall's  life  of  Washing- 
ton as  the  "five  volume  libel."  Mr.  Jefferson's  real  cause  of 
complaint  against  Marshall  was  that  he  enforced  powers  not  ex- 
pressly delegated  by  the  letter  of  the  Constitution.  Mr.  Jefferson 
had  written  the  Kentucky  Resolutions  in  which  he  made  that 
State  declare  that  it  would  tamely  submit  to  undelegated  and 
consequently  unlimited  powers  in  no  man  or  body  of  men  on 
earth,  and  yet  no  American  ever  lived  who  made  more  signal  use 
of  an  unexpressed  power,  than  did  Mr.  Jefferson  himself.  This 
was  in  the  Louisiana  Purchase.  Of  this  on  August  12,  1802,  he 
wrote  to  Breckenridge,  "The  constitution  has  made  no  provision 
for  our  holding  foreign  territory,  still  less  for  incorporating 
foreign  nations  into  our  Union."  Then  Mr.  Jefferson  quickly 
pocketed  his  constitutional  scruples,  his  followers  trampled  upon 
them  with  equal  alacrity,  and  they  made  the  purchase.  Thus  it 
was  that  the  United  States,  instead  of  remaining  a  feeble  fringe 
along  the  Atlantic  Coast,  with  hostile  nations  to  the  west,  north, 
and  south,  was  able  to  follow  the  Star  of  Empire  as  it  westward 
took  its  way,  and  became  the  great  world  power  which  in  this 
day  at  once  excites  the  envy  and  challenges  the  admiration  of 
mankind.  Why,  this  "unauthorized"  action  of  Mr.  Jefferson 
gave  to  the  Union  incomparable  Iowa  itself.    Need  I  say  moret 
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On  the  other  hand,  the  power  which  Jefferson  exerted  when  he 
bought  from  Napoleon  the  Western  Empire,  was  avowed  by 
Marshall  to  be  lawful  and  its  exercise  valid.  His  views  were 
expressed  in  the  great  case  of  McCullough  vs.  Maryland.  This 
involved  the  constitutionality  of  a  National  Bank  and  the  State's 
power  to  tax  it.  But  for  the  ruling  of  the  Court  not  a  National 
Bank  could  exist  in  the  broad  reach  of  this  land  of  the  free. 
Said  the  great  Chief  Justice — ^''Let  the  end  be  legitimate,  let  it 
be  within  the  scope  of  the  constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consistent  with  the  letter  and  the  spirit  of  the 
constitution  are  constitutional.'' 

That  Marshall  was  right  and  eternally  right  is  not  longer  in 
the  realm  of  debate.  If  we  must  stick  to  the  letter  of  the  Con- 
stitution, we  must  sweep  from  the  statute  books  the  entire  crim- 
inal jurisdiction  of  the  United  States  Courts.  If  there  are  no 
implied  powers,  the  fame  of  our  jurisprudence  would  wither  and 
perish  like  the  prophet's  gourd.  The  public  buildings  which 
house  our  ofBicials  and  protect  our  records,  the  forts  and  batteries 
on  our  boundaries,  the  friendly  lights  which  guide  the  mariner, 
the  granitic  walls  of  the  great  locks  on  the  Great  Lakes  through 
whose  portals  float  annually  in  safety  a  tonnage  greater  and 
more  valuable  than  that  which  rides  over  the  waves  of  the  ocean, 
the  stupendous  works  at  the  mouth  of  the  Mississippi,  the  inces- 
sant clanking  of  those  gigantic  machines  now  cutting  an  inter- 
oceanic  canal  for  the  maritime  commerce  of  the  world,  these, 
and  much  more  like  these  would  but  be  the  monuments  of  an 
usurping  government,  a  lawless,  and  therefore  a  decadent  people. 

What  letter  is  there  in  the  Constitution  which  justified  Theo- 
dore Roosevelt  to  rush  the  Army  and  Navy  of  the  United  States 
for  the  salvation  of  earthquake-shattered  and  fire-swept  San 
Francisco!  What  line  or  letter  to  justify  Woodrow  Wilson  tx) 
despatch  the  surgeons  of  the  army,  the  stores  of  the  War  De- 
partment, the  boats  of  the  life  savers,  for  the  salvation  of  Omaha, 
of  Dayton,  and  other  cities,  swept  by  the  cyclone  and  submerged 
by  the  flood  t    And  yet,  who  is  there  to  challenge  this  power  t 

When  Cushing,  one  of  Marshall's  associates  on  the  bench,  died, 
Jefferson  wrote  in  great  glee  to  Albert  Qallatin: 
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I  observe  old  Cnshing  is  dead.  The  event  is  a  fortunate  one,  and  so  timed 
as  to  be  a  God's  send  to  me.  At  length  we  have  a  chance  of  getting  a 
BepubUean  majority  in  the  Supreme  judiciary. 

A  Republican  then  is  a  Democrat  now. 

It  resulted,  however,  as  Mr.  Jefferson  doubtless  thought,  in 
swapping  the  devil  for  a  witch.  The  illustrious  Joseph  Story 
was  appointed.  He  soon  came  to  idolize  Marshall,  and  in  1822, 
this  great  Associate  Justice  wrote — ^''Mr.  Jefferson  stands  at  the 
head  of  the  enemies  of  the  judiciary,  and  I  doubt  not  will  leave 
behind  him  a  numerous  progeny  bred  in  the  same  school. '^  I 
sometimes  fear  that  the  prophecy  was  true. 

It  was  a  method  of  a  very  wise  man,  whom  Mr.  Jefferson  well 
knew,  to  advance  the  truth  by  the  Socratic  method, — ^this  was  by 
asking  questions.  He  was  Benjamin  Franklin.  Let  me,  with 
prudent  reserve,  and  afar  off,  imitate  the  perfect  judgment  of 
that  man,  who  at  once  stole  the  fire  from  heaven,  and  from  the 
angry  breasts  of  his  countrymen. 

Does  not  a  measure  of  recent  legislation  make  it  possible  that 
the  power  of  the  United  States  Courts  can  be  for  an  indefinite 
period  actually  paralyzed  t  Is  it  not  likely  that  this  measure  will 
be  generally  utilized  with  Judges  of  the  greatest  effectiveness  and 
by  law  breakers  of  the  most  atrocious  character  t  Consider  the 
crime  of  a  Guiteau  or  a  Csolgocz.  Let  the  accused  be  represented 
by  reckless  or  desperate  counsel.  A  president,  gentle  and  noble 
as  McEinley,  or  learned,  fervid,  and  eloquent  as  Garfield,  or  a 
foe  to  graft,  fascinating,  inspiring,  dominating  as  Roosevelt,  has 
perished  by  the  hand  of  an  assassin.  The  world  stands  aghast  at 
the  crime.  The  assassin  awaits  the  triaL  Every  preliminary 
has  been  arranged.  Then  ten  days  before  the  trial,  section 
twenty-one  of  the  new  judicial  code  is  invoked.    What  is  this! 

Whenever  a  party  to  any  action  or  proceeding,  civil  or  criminal,  shall 
make  and  file  an  aflSdavit  that  the  Judge  before  whom  the  action  or  pro- 
ceeding is  to  be  tried  or  heard,  has  a  personal  bias  or  prejudice,  either 
against  him  or  in  favor  of  any  opposite  party  to  the  suit,  such  Judge  shall 
proceed  no  further  therein. 

It  matters  not  how  frivolous  the  alleged  cause  of  personal 
prejudice.  The  statute  is  imperative.  With  all  the  injurious 
consequences  of  delay,  of  public  excitement,  and  the  furious 
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outbreak  which  may  resolt  from  frenzied  paasion  of  an  outraged 
people,  no  matter  how  perjured  the  oath,  how  paltry  the  pretext, 
how  great  and  causeless  the  delay,  the  Judge  must  descend  from 
the  bench,  another  Judge  must  be  designated.  The  illustration  is, 
perhaps,  extreme,  but  the  innovation  is  applicable  to  any  case,  to 
all  cases,  and  I  beliere  that  no  other  single  measure  of  legislation 
can  do  so  much  to  cripple  the  effectiveness,  the  usefulness,  and  the 
authority  of  our  National  Courts.  The  letter  of  the  statute  ac- 
cords no  hearing  to  the  Judge  or  to  a  party.  Is  this  due  process 
of  lawt    Test  it  by  the  definition  of  Daniel  Webster — 

B7  the  law  of  the  land  if  more  elearljr  intended  the  general  law,  a  law 
which  hears  before  it  condemns;  which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  triaL 

But  more  dangerous  than  the  power  to  disqualify  a  Judge  is 
the  uncontrolled  power  to  disgrace  and  defame  him.  My  breth- 
ren, I  ask  you  to  consider  if,  in  the  utter  absence  of  all  chai^^ 
against  him,  the  recently  adopted  method  of  arbitrary  and  secret 
espionage  or  investigation  of  Judges,  made  by  Examiners,  as  they 
are  termed,  of  the  Department  of  Justice,  under  the  direct  order 
of  the  Attorney  General,  is  not  to  maltreat  American  Judges 
with  cruel  and  apparently  callous  indifference  to  their  reputa- 
tion and  good  namet  I  speak  impersonally  and  with  all  due 
deference  and  respect  for  the  head  of  a  Department  who  is  ex 
officio  the  leader  of  the  American  Bar.  He  is,  however,  also  the 
leading  counsel  for  the  Government,  and  no  matter  how  consider- 
ate, how  equable  in  thought  and  language,  how  completely  non 
partisan  he  may  be,  ought  any  lawyer  to  have  inquisitorial  power 
over  the  Judge  who  is  to  try  his  cases  t  And,  least  of  all,  should 
this  power  be  exercised  in  a  land  where  the  independence  of  the 
judiciary  is  the  very  foundation  stone  of  the  national  structure! 
Is  it  not  indeed  intolerable  that  the  lawyer  who  is  the  leading 
counsel  for  the  Government  shall  have  within  his  power  and 
control,  the  right  to  question  the  honor  and  character,  ofBicial  and 
personal,  of  the  Judges  upon  whom  determinations  of  all  national 
jurisdiction  must  depend  t  True,  the  Attorney  General  can  act 
at  any  time  and  make  any  accusation  he  thinks  proper,  as  can 
any  citizen,  but  can  he  constitutionally  exert  the  powers,  detail 
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the  officials,  utilize  the  machinery,  and  expend  the  money  of  the 
Government  in  inquisitorial  examinations  of  a  Judge  appointed 
by  the  President,  coniSrmed  by  the  Senate,  and  who  holds  his 
office  during  good  behavior  t  Where  is  the  constitutional  right 
or  statutory  authority  for  this  amazing  innovation  t  Does  this 
not  commit  to  a  lawyer  on  one  side  of  a  multitude  of  cases  the 
right  to  investigate  the  title  to  his  office  of  the  Trial  or  Appellate 
Judge,  and  if  this  could  ever  be  properly  done,  should  it  ever  be 
done  without  notice  to  the  Judge  and  information  to  him  of  the 
complaints  against  himt  Would  even  the  President  with  all  his 
initiative  and  power  attempt  this,  and  if  the  Attorney  General 
has  no  such  lawful  power  can  his  Examiner  lawfully  appear  at 
the  Court,  and  officially  enter  upon  the  inquisition  of  a  Judge  t 
And,  finally,  if  there  could  ever  be  a  shred  of  propriety  in  such 
action,  should  it  ever  be  done  when  the  Court  is  in  actual  session, 
when,  more  than  at  any  time,  the  Judge  should  be  undisturbed  in 
those  absorbing,  intense,  and  exacting  intellectual  efforts  on 
which  the  rights  of  property  and  of  liberty  must  depend  t 

Who  is  the  Examiner  of  the  Department  of  Justice?  I  have 
looked  in  vain  through  the  statutes  to  find  the  definition  of  his 
duties.  This  critic  and  censor  of  Judges  need  not  be  a  prac- 
titioner or  even  a  lawyer.  For  many  years,  however,  I  have 
observed  that  they  were  restricted  to  examination  and  report  on 
the  Marshal,  Clerk,  and  other  disbursing  officers,  most  of  whom 
are  directly  appointed  by  the  Department  of  Justice  and  who,  of 
course,  should  be  responsive  thereto.*  Now,  however,  they  exer- 
cise functions  infinitely  graver,  infinitely  more  dangerous  to  the 
three-fold  distribution  of  power  under  the  American  system. 
*  The  Court  may  be  in  session,  the  calendars  may  be  thronged  with 
assignments,  the  jurors  and  grand  jurors  in  attendance,  the  mem- 
bers of  the  bar  gathered.  The  Examiner  appears  on  the  scene. 
It  is,  somehow,  at  once  given  out  in  the  newspapers  that  he  is  to 
investigate  the  Judge.  He  appears  in  court.  He  casts  a  critical 
eye  upon  the  proceedings,  and  sometimes  takes  notes,  with  an  air 
not  wholly  unmeaning.  He  interviews  disgruntled  attorneys. 
Sometimes  when  a  ruling  is  made,  he  hastens  to  the  attorney 

'The  latest  act  appropriating  money  to  pay  these  officials  limits  their 
work  to  Marshals,  Clerks,  and  the  Beferees  in  Bankruptcy. — [E.  S.] 
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losmg  and  suggests  error  and  even  grave  injustice.  He  takes 
statements  of  stubborn  debtors  whom  the  judgments  and  decrees 
of  the  Court  have  obliged,  most  unwillingly,  to  pay  their  debts. 
All  the  quid  nuncs  of  the  community  are  on  the  alert.  The 
Examiner,  and  of  him  I  speak  with  timid  deprecation,  '^  works 
in  a  mysterious  way  his  wonders  to  perform.'' 

All  the  while,  be  it  remembered,  there  is  not  a  q^llable  of  im- 
putable censure  or  criticism  pending  against  the  Judge  where 
alone  charges  should  be  made,  and  that  is,  in  the  appropriate 
offices  of  the  representatives  of  the  people,  to  whom  is  committed 
as  well  the  rights  of  their  constituents  to  an  upright  and  honest 
judiciary,  and  the  honor  and  character  of  Judges  who  are  pre- 
sumed to  have  done  their  duty. 

In  the  meantime,  the  Examiner  imparts  to  the  Judge  no  infor- 
mation whatever  of  any  complaint.  There  is  then  no  chance  for 
defense,  even  if  defense  to  an  unauthorized  inquisition  by  an  un- 
authorized inquisitor,  was  not  unworthy  of  the  judicial  station. 
Who  then  can  forecast  the  report  the  Examiner  will  make? 
When  it  will  be  made  is  equally  uncertain.  PinaUy,  the  Attorney 
General  himself  informs  the  public  in  the  most  public  way,  that 
against  the  Judge  no  charges  have  been  preferred,  but,  alas,  the 
harm,  causeless,  cruel,  irremediable  harm  is  done.  This  method 
is  very,  very  recent.  I  dare  declare  that  no  other  could  be  more 
offensive  to  the  chastity  of  judicial  honor,  no  other  more  harmful 
to  judicial, vigor,  and  with  experience  of  four  years  in  the  service 
of  my  State,  and  thirty-four  years  in  the  service  of  my  country, 
I  declare  that  no  other  proceeding  can  be  more  destructive  of  the 
confidence  and  support  accorded  the  judiciary  by  the  masses  of 
the  people.  If  proper  with  a  District  Judge,  it  is  equally  proper 
with  Judges  of  the  Circuit  Court  of  Appeals,  and  the  Supreme 
Court  of  the  United  States.  It  is  indeed  to  place  the  Judge  at 
the  mercy,  not  only  of  the  Chief,  but  of  the  subordinate  of  an 
Executive  Department.  It  is  a  continental  and  not  an  American 
method.  Aye,  it  is  more  Russian  than  American.  Then,  too, 
there  is  no  end  to  it.  The  investigations  of  the  Judge  may  and  do 
follow  for  each  successive  year.  Does  it  not  trench  upon  a 
supreme  privilege  of  the  representatives  of  the  people  t  Is  it  not 
violative  of  very  valuable  principle  of  our  Constitution  to  secure 
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the  independence  of  the  coordinate  branches  of  our  €k>Yemnientt 
Surely  this  method  has  grown  up  through  the  action  of  sub- 
ordinates, and  the  non-observance,  rather  than  the  orders  of  the 
lawyers  who  fill  the  station  of  Attorney  General.  Will  the 
Attorney  General  longer  permit  such  continuous  torture  to  the 
judges  of  our  country!  Do  we  dread  constitutional  investiga- 
tion t    No— 

Falsns  honor  juvat 

Et  inf  amia  mendax  terret 

Quem  Bed  mendosum  et  mendacem. 

But  to  endure  such  an  ordeal  as  that  I  have  but  feebly  portrayed, 
without  suffering  the  most  intolerable,  the  Judge  must  have  the 
hardihood  of  a  head-hunting  Igorrote  or  a  Patagonian  savage. 
And  shall  this  un-American  method  continue  t  By  it  and  similar 
aggressions  upon  the  independence  of  the  judiciary,  shall  the 
august  fabric  which  Marshall  and  the  great  Judges  who  held  with 
him  have  builded,  amid  the  cursings  of  the  mob,  the  jeers  of  the 
hoodlum,  and  the  mouthings  of  the  demagogue  crumble  into 
nothingness  t  The  independence  of  the  Judges  is  the  chief  felic- 
ity of  the  Constitution.  Will  they  now  be  asked  to  crook  the 
pregnant  hinges  of  the  knee  that  thrift  may  follow  fawning  t  No 
greater  curse  can  be  inflicted  upon  the  Nation,  said  John  Mar- 
shall, than  a  cringing  and  dependent  judiciary.  If  the  magis- 
trates to  whom  the  judicial  power  of  the  Nation  is  entrusted 
shall  be  dragged  down  from  the  serene  reserve  they  now  main- 
tain, if  they  must  be  subservient  to  the  politicians  who  hold  de- 
partmental offices,  then  truly  the  noble  motto,  ''Let  Justice  be 
done,  though  the  heavens  fall,"  will  be  supplanted  by  the  odious 
slogan,  ''To  the  victors  belong  the  spoils,"  and  the  high  judicial 
station,  once  the  glory  of  the  Nation,  will  become  the  ignoble 
meed  of  party  strife  and  party  victory. 

Forget  not,  my  brethren,  that  the  dignity  of  our  noble  pro- 
fession depends  upon  the  undefiled  purity  and  the  righteous 
authority  of  the  courts  wherein  you  are  the  Priests  of  Justice. 
Your  C!ourt8  degraded  and  enthralled,  your  Judges  prejudged, 
uncertain,  timorous,  trembling  before  partisans  in  office,  .and 
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before  fhat  ''many  headed  monster  the  mob/'*  wherein  lies  your 
safety,  your  repose  of  mind,  the  glory  and  honor  of  our  noble 
profession,  and  the  security  of  liberty  itself  t  First  to  feel  the 
change,  you  will  be  the  most  constant  sufferers  and  the  last  to 
suffer.  Is  it  not  then  your  solemn  duty  to  stand  by  the  system 
the  Fathers  framed!  Stimulate,  if  you  please,  your  law  reform- 
ers to  merit  the  pride  and  rival  the  achievements  of  Napoleon, 
who,  in  his  darkest  hour,  despite  the  memories  of  Lodi,  Marengo, 
and  Austerlitz,  exclaimed — ^''I  shall  go  down  to  posterity  with 
the  Code  in  my  hand."  Let  this  be  your  ambition  and  the  pur- 
pose of  the  great,  sane,  judicious,  patriotic  masses  of  our  oountiy- 
men,  and  in  the  prophetic  words  of  a  great  American  lawyer — 
*' Judges  will  be  appointed  and  will  pass  away.  One  generation 
rapidly  succeeds  another,  but  whoever  comes  and  whoever  goes, 
the  Courts  remain,  strong  in  their  traditions,  consecrated  by 
their  memories,  fortified  by  the  steadfast  support  of  the  profes- 
sion around  them,  anchored  in  the  abiding  trust  of  their  country- 
men, they  will  go  on  and  still  go  on,  keeping  alive  through  many 
a  century  that  we  shall  not  see  the  light  that  bums  with  constant 
radiance  upon  the  high  altar  of  American  Constitutional  Jus- 
tice." 

Mb.  Bobebt  Healy  :  Mr.  President,  and  Gentlemen  of  the  Bar 
Association:  Judge  Speer  is  no  stranger  to  the  bar  or  to  the 
judiciary  of  Iowa.  He  is  not  a  stranger  to  the  literature  of  the 
jurisprudence  of  our  commonwealth,  or  of  our  country.  We 
know  him  by  the  opinions  that  he  has  written  and  that  have  be- 
come a  part  of  the  judicial  history  of  our  country.  His  opinions 
breathe  the  spirit  of  humanity  and  of  civilization. 

Therefore,  in  behalf  of  the  Bar  Association  of  the  State  of 
Iowa,  I  move  you,  that  by  a  rising  vote  we  extend  to  the  dis- 
tinguished Jurist  of  the  Southland  our  hearty  gratitude  and 

^An  unserapuloufl  partisan  has  attempted  to  mislead  the  thonghtlefls  to 
believe  this  quotation  was  intended  to  refer  to  the  people.  The  metaphor  is 
Lamartine's  and  the  great  Frenchman  had  in  mind  the  frenzied  sans  culottes 
who  in  the  Beign  of  Terror  sang  Ga  Ira  and  danced  the  Carmagnole  along 
the  bloody  pavements  of  Paris.  The  reference  by  the  speaker  in  the  sac- 
eeeding  sentence  to  ''the  great  sane,  judicious,  patriotic  masses  of  onr 
eountrymen"  makes  plain  the  falsity  of  this  imputation. — [£.  S.] 
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vote  of  thankB  for  his  magnificent  and  glorions  address  that  he 
has  given  this  afternoon. 

Senatob  C.  G.  Saunders  :  I  also  am  pleased  to  rise  and  second 
that  motion.  A  year  ago  last  fall  when  I  had  the  honor  to  be 
President  of  this  Association,  I  extended  to  Judge  Speer  an 
invitation  to  deliver  the  Annual  Address  before  the  Convention 
to  be  held  at  Cedar  Rapids.  To  my  great  satisfaction,  he  ac- 
cepted that  invitation,  but  later,  on  account  of  the  condition  of 
his  health,  he  was  compelled  to  decline.  It  was  a  real  sorrow  to 
me  when  I  received  his  letter,  saying  that  he  could  not  be  with 
us,  because  I  wanted  him  to  come  here,  and  acquire,  and  take 
back  with  him  to  Georgia  a  part  of  the  spirit  of  the  sons  of  Iowa. 
Iowa,  when  the  Civil  War  came  on,  had  a  population  of  six  hun- 
dred thousand,  and  seventy-eight  thousand  of  them  put  on  the 
blue  and  went  off  to  the  Southland,  and  I  wanted  this  eloquent 
son  of  the  South  to  come  to  Iowa  and  take  back  to  the  people  of 
Georgia  the  message  that  we  send,  that  Iowa  loves  the  star  on  the 
field  of  blue  that  stands  for  Georgia,  just  as  much  as  the  one  that 
stands  for  Iowa. 

Mr.  President,  I  have  the  great  satisfaction  and  honor  of 
seconding  the  motion  of  my  friend  from  Ft.  Dodge.  I  want 
Judge  Speer  to  go  back  and  tell  the  people  of  Georgia  that  the 
people  of  Iowa  love  them  just  as  much  as  we  desire  them  to  love 
us. 

Mr.  Robert  Healy  :  May  I  amend  my  motion  already  made, 
asking  that  our  distinguished  visitor  from  the  South  may  be  made 
a  lifetime  and  honorary  member  of  this  Association.  (Duly 
seconded.) 

The  PRBsmENT:  I  feel  that  I  should  have  recognized  Major 
John  F.  Lacey. 

Major  Lacey:  I  had  arisen  to  make  the  motion  which  my 
friend  from  Ft.  Dodge  so  well  made.  I  now  ask  that  I  may 
second  the  same.  Georgia  has  always  been  a  dear  State  to  me, 
because  my  grandfather  was  bom  there.  My  grandfather  was 
bom  in  Georgia  and  I  was  bom  in  Virginia.  But  my  lot,  in  the 
early  days,  was  cast  in  the  Hawkeye  State. 
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What  was  so  well  said  by  Senator  Saunders,  I  have  always  be* 
lieved  in,  that  our  friends  were  never  out  of  the  Union.  They 
have  come  back,  come  back  to  stay.  They  never  were  really  out- 
side. Every  shot  that  was  fired  by  the  C!onfederate  soldier 
against  the  Stars  and  Stripes,  was  fired  against  the  Star  of 
Georgia.  But  the  most  delightful  thing  of  all  things  that  fol- 
lowed the  Civil  War,  was  that  that  son  of  the  South,  Abraham 
Lincoln,  that  son  of  Kentucky,  brought  the  Confederacy  back 
into  the  Union  the  very  day  that  the  Stars  and  Stripes  were 
raised  again  on  Fort  Sumter.  On  that  day  the  assassin's  hand 
struck  down  the  gentlest  heart  in  all  the  world,  and  all  through 
the  Southland,  there  has  been,  day  after  day,  from  that  day  to 
this,  a  steady  and  growing  feeling  along  the  lines  so  eloquently 
presented  by  our  friend  from  (Georgia. 

I  remember  one  of  the  Congressmen  from  South  Carolina  say- 
ing with  some  earnestness:  ''Tou  all  didn't  whip  us;  we  simply 
wore  ourselves  out  trying  to  whip  you. ' '  That  was  about  the  size 
of  it.  I  visited  Chickamauga  when  the  troops  were  gathering  for 
the  Spanish  War,  when  the  sons  of  Grant's  army  and  Lee's  army 
were  drilling  on  that  battlefield,  and  I  visited  the  1st  Mississippi, 
which  was  camping  alongside  of  the  52nd  Iowa.  One  of  those 
Mississippians  said  to  me:  ''The  only  difference  between  you  all 
and  we  all  is,  that  you  all  guess  and  we  all  reckon." 

So,  we  rejoice  this  afternoon  here  upon  the  threshold  of  tte 
Gettysburg  meeting,  to  have  this  splendid  son  from  the  South, 
this  splendid  Jurist  from  the  Empire  State  of  the  South,  speak 
to  us,  the  lawyers  of  Iowa,  to  speak  our  language,  to  speak  their 
language.  I  visited  the  battlefield  of  Waterloo,  and  I  stood 
alongside  of  a  young  Englishman,  bom  in  New  Zealand.  He  had 
never  seen  the  North  Star  until  ten  days  before  he  met  me.  Tet 
we  spoke  the  same  language;  we  talked  Magna  Charta;  we 
talked  of  the  very  foundation  of  human  liberty. 

I  am  glad  to  have  these  representatives  of  the  Iowa  Bar  arise 
and  say  to  Judge  Speer  that  which  he  knows  when  he  looks  them 
in  the  face,  that  we  were  glad  to  have  him  here  and  thank  him 
for  his  splendid  discourse. 

A  unanimous  rising  vote  signified  the  result  of  the  vote  of  the 
members  of  the  Iowa  State  Bar  Association. 
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Judge  Speeb  :  Mr.  President,  and  Gentlemen  of  the  Iowa  State 
Bar  Association :  I  am  deeply  grateful  for  the  signal  and  sterling 
honor  you  have  conferred  upon  me.  I  thank  you  with  all  my 
heart.  The  truth  is  that  the  hearts  of  the  Southern  men  are 
always  very  close  to  the  old  flag,  even  in  the  hours  of  our  bitter- 
est dissensions.  I  remember  an  incident  told  me  by  a  man  who 
was  present  in  the  harbor  where  the  Confederate  Cruiser  Florida 
was  lying  at  anchor.  The  men  were  not  expecting  an  attack. 
With  perhaps  some  slight  violation  of  the  neutrality  laws  a 
U.  S.  Man  of  War  steamed  rapidly  into  the  harbor,  with  the 
men  all  at  quarters.  A  large  Brazilian  Man  of  War  was  lying 
there  and  began  to  get  up  steam  with  the  apparent  idea  of 
resenting  the  insult.  A  young  Confederate  officer  went  to  the 
captain  of  the  Confederate  cruiser  and  said  to  him:  ''If  those 
old  yellow  dogs  catch  up  with  us,  if  you  wiU  let  me  man  one  of 
our  guns  with  our  men,  I  will  help  you  fight  them.'*  I  always 
believed  that  if  there  had  been  any  intervention  by  Queen  Vic- 
toria or  Napoleon,  the  interveners  would  have  found  themselves 
in  the  attitude  of  the  man  who  interfered  with  the  quarrel  of 
the  husband  and  wife. 

At  this  time,  an  adjournment  was  taken  until  7 :30  P.  M. 
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Banquet  Proceedings 

(Martin  Hotel,  Thnnday  Evening,  7:30  OXOoek) 

Responses  to  Toasts 

Justice  Horace  E.  Dbbmeb^  Toastmasier:  Judges  and  Law- 
yers of  the  Iowa  State  Bar  Association :  This  has  been  said  to  be 
a  judges'  convention,  and  you  will  rarely  make  a  mistake  in 
calling  whoever  you  meet»  ''Judge."  They  are  all  either  ex's 
or  would-be 's,  or  present  judges,  and  the  wonder  of  it  is,  when  we 
look  them  over,  how  they  ever  came  to  be  judges  at  all.  Some  of 
our  friends  are  more  surprised  than  we  are  about  it  ourselves. 
However,  we  have  enough  members  who  are  really  lawyers  to 
have  an  organization  in  Iowa  known  as  the  Iowa  State  Bar  Asso- 
ciation. 

I  hope  it  is  well  with  you  lawyers,  not  as  they  tell  of  the 
Chicago  lawyer,  with  whom  business  became  a  little  dull,  and 
who  moved  to  Detroit.  He  met  a  Chicago  friend  who  hadn't 
heard  of  his  removal,  who  asked  him:  ''How  are  you  getting 
alongt"  He  says:  "Business  was  awfully  dull  in  Chicago,  so  I 
concluded  to  take  my  witnesses  and  go  to  Detroit,  and  I  have 
had  pretty  good  success  up  there." 

Speaking  of  witnesses,  a  pauper  culprit  came  into  court  one 
time  and  the  judge  appointed  counsel  to  defend  him.  As  a  sort 
of  a  joke  he  concluded  to  appoint  two  of  the  leading  members  of 
the  bar  to  represent  the  defendant.  They  went  over  and  con- 
sulted with  their  newly  made  client,  and  while  thus  consulting 
the  judge  overheard  something  about  an  alibi.  Finally  the 
lawyers  leaned  back  in  their  chairs  and  looked  as  if  it  was  a 
hopeless  case.  The  judge  said:  "What  is  the  matter,  gentle- 
men!" The  indicted  said:  "Judge,  I  wish  you  would  let  me 
trade  one  of  these  lawyers  for  a  witness,  I  think  I  would  get 
along  better." 

The  last  time  I  told  the  story  I  am  about  to  relate  I  angered 

118 


Digitized  by  CjOOQIC 


IOWA  STATE  BAB  ASSOCIATION  119 

a  man  who  was  present.  But  I  see  no  one  here  from  that  county 
to-night  It  happened  down  in  Southwest  Iowa.  An  impe- 
cunious culprit  was  brought  into  court,  and  the  judge  before 
appointing  counsel  asked  the  fellow  the  usual  questions,  and 
said:  ''Mr.  Smith,  here  is  an  ex-attorney  general  of  the  State  of 
Iowa,  a  good  lawyer,  at  one  time  received  his  party's  vote  for 
the  United  States  Senate;  the  next  person  to  him  is  our  State 
senator,  and  over  here  is  a  man  who  used  to  be  county  attorney, 
and  there  is  another  fellow  out  there  in  a  side  room,  you  look 
these  men  over  and  pick  out  the  one  you  want. "  He  looked  over 
this  one  and  that,  and  finally  said:  ''Judge,  I  guess  I  wiU  take 
the  fellow  out  in  the  other  room." 

The  judges,  particularly  the  appellate  judges,  are  getting 
along  pretty  well.  We  are  reversing  the  usual  number  of  cases, 
about  forty  per  cent, — and  this  reminds  me  of  a  stoiy  about  a 
Nebraska  judge  who  was  being  reversed  quite  often,  but  to  whom 
there  finally  came  an  afBrmanee  one  day,  and  one  of  the  lawyers 
who  met  him  said:  ^' Judge,  I  see  the  Supreme  Court  afllrmed 
you  yesterday,  I  congratulate  you."  "Well,"  the  judge  said, 
"notwithstanding,  I  still  believe  I  was  right." 

We  have  had  some  leading  cases  in  Iowa.  They  are  not  all  in 
the  book  of  selected  cases.  We  had  one  with  reference  to  a  me- 
teorite or  aereolite,  an  original  case,  a  leading  case,  the  only 
case  of  its  kind  in  this  country;  it  is  a  leading  case  upon  the 
subject,  decided  by  the  Supreme  Court  of  Iowa.  I  have  really 
forgotten  whether  the  court  decided  that  it  belonged  to  the 
owner  of  the  land,  the  tenant  in  possession,  or  the  finder;  at 
least,  it  decided  the  case — a  leading  one. 

Then  we  have  another  leading  case  in  Iowa,  allowing  railroad 
and  other  attorneys  to  have  an  injured  plaintiff  compulsorily 
examined  to  see  whether  she  was  really  injured.  We  are  going 
to  have  more  leading  cases  now,  because  we  have  had  another 
judge  added  by  the  last  legislature.  We  would  have  added  two 
or  three  more  if  it  had  not  been  that  we  forgot  all  about  the 
Constitution.  Judge  Wade  says  it  was  all  right  anyway,  since 
we  passed  four  legislatures  without  adding  any  and  there  were 
four  due  at  this  time.  But  he  always  has  a  happy  way  of  getting 
around  the  Constitution. 
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Of  eotme,  the  last  member  added  to  the  bench  always  writes 
the  leading  cases,  especially  for  a  few  years.  So  we  haye  the 
habit  of  first  calling  upon  him  who  by  precedent  we  denominate 
the  ''Infant  of  the  Bench."  We  will  call  upon  him  for  one  of 
his  master  pieces,  one  of  his  leading  cases.  I  refer  to  Justice 
W.  S.  Withrow,  of  Mt.  Pleasant. 

LEADING  CASES 

Oenilemen  of  the  Bar:  If  I  shaU  measure  up  to  the  cordial 
greeting  just  extended,  which  I  hope  I  may  take  as  an  expression 
of  good  wishes  upon  entering  into  the  larger  work  of  the  Courts 
of  this  State,  I  shall  feel  grateful.  All  that  Judge  Deemer  has 
stated  does  not  yet  sufficiently  explain  the  increase  in  member- 
ship of  the  Supreme  C!ourt,  or  its  present  personneL  I  think 
something  more  is  due  you  as  members  of  the  profession. 

Years  ago,  when  Colorado  was  a  new  State,  a  young  man  re- 
cently admitted  to  the  bar  began  his  practice  in  one  of  the  out- 
lying counties,  and,  of  course,  passed  through  aU  the  troubles 
and  vicissitudes  of  a  young  lawyer's  life.  Finally  there  came  to 
him  a  client.  The  young  lawyer  procured  a  copy  of  the  petition 
and  examined  it  carefully.  He  concluded  it  failed  to  state  a 
cause  of  action  and  thereupon  filed  a  demurrer  to  it,  which,  out 
of  an  abundance  of  precaution,  he  verified.  In  due  time  the 
matter  came  on  for  hearing  before  the  trial  court  and  it  was 
argued  and  submitted.  Something  in  the  expression  of  the 
judge  as  the  papers  were  handed  to  him  caused  the  young  man 
to  feel  that  perhaps  some  error  had  been  committed.  What  it 
was  he  could  not  understand.  Thereafter,  at  the  first  inter- 
mission, he  inquired  of  the  judge  wherein  he  had  erred.  He  was 
told  of  the  situation  and  was  mortified  and  chagrined,  telling  the 
judge  that  he  was  just  beginning  his  practice,  and  if  knowledge 
of  that  should  come  out,  it  would  ruin  his  prospects.  The  court 
promised  him,  so  far  as  he  was  concerned,  it  should  not  be  re- 
ferred to.  In  some  way  it  became  public.  The  i>eople  learned 
of  it  and  it  seemed  to  spread  over  the  entire  State.  The  voters 
took  it  up  and  nominated  him  to  the  Supreme  Bench  and  elected 
him.  They  said  they  wanted  one  man  there  who  could  swear  to 
the  law. 
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Now,  that  might  be  oiie  explanation  of  the  increase  in  member- 
shipy  although  it  is  not  intended  as  a  personal  reflection  upon 
any  one.  But  the  feeling,  perhaps,  of  the  people  upon  learning 
of  the  appointment  which  had  been  made — ^for  this  is  not  an 
elective  position  which  I  am  now  filling — ^I  think,  may  be  aptly 
illustrated  by  the  experience  of  Mr.  Hooley,  who  came  to  this 
country  as  a  young  man.  He  first  secured  employment  on  the 
streets  of  New  York  City  as  a  common  laborer.  As  time  passed, 
he  became  foreman  and  active  in  the  politics  of  his  ward.  Larger 
opportunities  opened  as  time  passed  on.  He  secured  city  con- 
tracts and  acquired  wealth,  power,  and  influence.  From  the 
little  home  they  had  occupied  in  the  tenement,  his  family  had 
moved  at  different  times,  until  finally  they  had  taken  up  their 
residence  in  one  of  the  fashionable  districts  of  the  city.  All 
seemed  well,  and  the  future  bright,  with  one  exception.  Mrs. 
Hooley  was  dissatisfied  because  she  was  not  accorded  the  social 
X>osition  to  which  she  felt  they  were  entitled,  and  in  a  family 
conference  they  concluded  what  they  desired  would  best  be  se- 
cured by  forming  an  alliance  with  some  active  church  organiza- 
tion. Considering  the  matter  thoroughly,  they  determined  to 
make  application  for  membership  in  the  Episcopal  Church,  and 
upon  so  doing,  were  told  they  would  be  received  on  the  following 
Sunday.  Mr.  Hooley,  in  telling  a  friend  about  it,  said  that  he 
had  hoped  the  people  were  glad  they  came,  but  that  he  really 
had  his  doubts,  *'For,"  he  said,  "you  know,  when  we  went  into 
the  church  on  Sunday  morning,  the  people  all  rose  in  their  seats 
and  commenced  saying,  'Hooley,  Hooley,  Hooley,  Lord  Qod  Al- 
mighty!'" 

All  this  is  by  way  of  preface  to  a  short  treatment  of  the  subject 
assigned  to  me.  A  complete  discussion  of  it  is  impracticable. 
In  the  brief  time  which  may  be  given  to  the  subject  of  leading 
cases,  I  may  mention  only  by  way  of  illustration  and  brief  com- 
ment a  few  which  are  the  high  points  in  our  jurisprudence,  and 
which  have  marked  epochs  in  the  life  of  a  people.  Before  no- 
ticing a  few  of  the  cases  of  the  past  hundred  years  or  less  which 
have  had  large  influence  in  the  real  development  of  individual 
and  public  rights,  may  we  advert  to  earlier  decisions,  some  of 
which  were  no  less  important  than  are  the  leading  cases  of  the 
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period  of  our  oonstitatioiial  hkiory  and  othen  inteiestiiig  becanae 
they  are  uniqiie. 

In  the  Cteneral  Court  of  the  New  Haven  Colony,  stting  in 
1640,  one  John  Jenner  was  aeenaed  of  being  dmnk  with  strong 
waters.  Upon  due  hearing,  as  the  record  Bhow%  he  was  aeqnitted, 
the  court  &iding  that  ''the  weakness  appeared  to  be  of  infirmity, 
and  occasioned  by  the  extremity  of  the  cokL''  Argoment  is  im- 
necessary  to  maintain  that  this  decision  was  based,  not  upon  the 
letter,  but  the  spirit  of  the  law.  To  the  regret  of  many,  in  these 
later  days,  that  decision  does  not  stand  as  a  leading  case.  But 
while  there  has  been  an  apparent  tendency  to  depart  from  that 
most  sympathetic  and  hmnane  decision,  it  is  interesting  to  find 
that  now  and  then  some  court  so  far  applies  literally  the  facts  as 
to  give  expression  to  novel  law.  In  this  connection  may  be  noted 
a  decision  of  an  Illinois  court,  in  a  proceeding  to  condemn  certain 
intoxicating  liquors,  to-wit :  bottled  beer,  found  in  the  possession 
of  one  who  had  not  the  lawful  right  to  keep  and  sell  that  com- 
modity. The  proof  seemed  clear,  and  condemnation  and  con- 
viction certain.  Before  finally  passing  upon  the  matter  the 
justice  examined  the  impounded  liquid,  counted  the  bottles,  and 
made  a  careful  and  expert  test  of  the  contents.  Satisfied  at  last, 
he  dismissed  the  proceedings  with  the  ruling,  that  while  the 
proof  showed  that  there  had  been  taken  into  possession  by  the 
ofScers  a  quantity  of  bottled  beer,  which  evidently  had  been  held 
for  an  unlawful  purpose,  yet  the  action  must  fail,  as  there  were 
only  twenty-three  bottles,  and  it  required  two  dozen  to  make  a 
case.  That  should  be  a  leading  case.  It  settled  a  commercial 
question  with  mathematical  precision. 

From  these  illustrations  of  the  law  as  sometimes  applied,  may 
we  turn  to  others  which  affect  private  rights,  personal  liberty, 
and  the  public  welfare.  ''Every  man's  house  is  his  castle,"  is 
one  of  the  great  declarations  of  individual  right.  Secure  as  we 
are  in  our  homes  and  in  the  sacred  privacy  which  means  so  much 
to  domestic  life,  and  which  is  a  source  of  power  and  strengtti  to 
oi^anized  society,  we  accept  almost  as  commonplace  that  rule  of 
right  which  first  had  exhaustive  discussion  in  LeMoyne's  Case, 
reported  in  5th  Coke.  The  Court  which  rendered  that  great 
decision  may  not  have  had  a  prescience  which  could  pierce  the 
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veil  of  centimes  to  come,  and  see  aU  that  it  meant  for  civilization, 
but  it  declared  that  which  in  substance  is  now  written  in  every 
constitution. 

More  than  ever  is  this  the  day  of  woman.  With  gradual  move- 
ment, her  demands  for  equal  rights  have  by  successive  steps 
brought  her  near  the  goal  of  political  equality,  while  as  to  all 
things  else,  she  is  under  the  law  the  peer  of  man.  That  result 
has  come  as  the  world  has  realized  and  better  understood  the  real 
meaning  of  ''Woman's  Sphere."  Excepting  only  the  right  of 
suffrage,  and  of  holding  ofKce,  and  in  some  States  that  exception 
no  longer  prevails,  she  now  stands  equal  with  the  se^  which 
some  who  are  experienced  husbands  no  longer  call  the  ''Lords 
of  Creation."  And  to  her  credit  be  it  said  that  all  she  has 
accomplished  has  been  without  the  militant  methods  which  are 
such  a  reproach  to  the  movement  in  the  mother  country. 

The  case  of  Manby  vs.  Scott,  decided  by  the  English  Court  of 
Exchequer  in  1663,  is  among  the  earliest  and  is  a  leading  case 
fixing  the  obligation  of  the  husband  for  such  expenses  as  are 
necessarily  and  properly  incurred  by  the  wife  for  her  support. 
Since  then  the  meaning  of  the  words,  "necessary  and  proper," 
has  been  enlarged,  at  times  by  judicial  action,  but  perhaps  more 
often  as  a  result  of  family  discussions  in  which  the  ayes  always 
have  it.  That  case  was  an  early  step  towards  woman's  emanci- 
pation. It  recognized  in  principle  that  which  in  effect  was  a 
partnership  between  husband  and  wife,  and  was  a  strong  dec- 
laration of  her  rights,  which  as  time  advanced  had  been  enlarged 
and  has  been  the  basis  of  much  she  has  since  secured. 

The  convulsion  through  which  the  nation  passed  which,  among 
other  things,  settled  a  question  which  the  framers  of  the  Consti- 
tution had  avoided,  was  the  culmination  of  a  series  of  events  to 
which  judicial  decisions  from  time  to  time  gave  emphasis.  Who 
can  take  up  the  Morris  Volume  of  our  Iowa  reports,  read  from 
it  the  first  case,  that  of  the  negro,  Balph,  in  habeas  corpus,  with- 
out a  thrill  of  pride  that  in  1839,  when  the  storm  was  gathering, 
there  was  in  this  new  territory  a  courageous  court  speaking  for  a 
fearless  people.  It  said  that  when  a  slave  is  permitted  by  his 
master  to  come  to  the  Territory  of  Iowa  from  a  slave  State  he 
cannot  thereafter  be  taken  into  bondage.    Once  upon  the  soil  of 
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lowsy  he  becomes  a  free  huul  That  decidon  was  not  out  of 
harmony  with  any  rule  of  the  Constitation  or  the  Act  creating 
the  Territory.  And  it  was  in  perfect  accord  with  that  live  and 
persiatent  hatred  of  wrong  which  was  characteriatic  of  the  pio- 
neers of  Iowa,  and  was  prophetic  of  the  attitade  of  the  State 
when  the  time  for  action  should  come.  I  need  barely  mention 
Sanford  vs.  Scott,  the  famous  Dred  Scott  decision.  It  brongfat 
almost  to  the  breaking  point  the  tension  of  the  time,  and  perhaps 
more  than  any  other  single  influence  hastened  the  coming  con- 
flict.  I  pass  with  slight  reference  the  slaughter  house  cases,  in 
which  the  right  of  a  State  to  exercise  the  police  i>owerB  in  the 
interests  of  public  health  found  strong  expression,  and  which 
has  since  been  so  extended  as  to  carry  its  protective  principles  to 
our  homes  and  to  our  tables. 

After  the  civil  war  was  the  period  of  reconstruction.  Much 
that  was  then  done  in  the  name  of  the  law,  we  must  condemn. 
But  since  the  early  70 's  this  Nation  and  its  States  have  been 
passing  through  another  period  of  reconstruction,  the  essential 
results  of  which  meet  large  approval.  Munn  t;^.  State  of  Illinois, 
and  associated  cases,  decided  in  1876,  and  known  as  the  Granger 
cases,  fixed  in  this  nation  the  right  of  control  by  government  of 
public  service  corporations.  That  case  limited  and  qualified,  but 
did  not  overrule  the  Dartmouth  College  case,  itself  a  leading 
utterance  upon  a  great  question,  and  upon  which  more  than  any 
other  rests  the  fame  of  Webster  as  a  constitutional  lawyer. 

With  the  Munn  case  declaring  the  right,  with  the  Minnesota 
and  other  State  rate  cases,  recentiy  decided,  enlarging  ui)on  it, 
and  preserving  to  the  State  and  to  the  Nation  each  its  sovereign 
powers  over  such  matters,  with  a  long  line  of  intervening  de- 
cisions marking  the  boundary  between  public  and  private  rights, 
and  public  and  private  duties,  and  with  the  fixed  rule  that  the 
exercise  of  the  power  of  eminent  domain  carries  with  it  obliga- 
tions which  must  be  met,  and  a  right  of  control  which  cannot  be 
avoided,  the  period  I  note  is  eventful  of  real  achievement.  Since 
the  Munn  case,  each  year  has  witnessed  a  growth  in  interest  and 
a  broadening  of  the  public  understanding  of  the  great  questions 
involved  and  of  their  underlying  principles.  Out  of  all  the 
agitation  has  come  legislation ;  the  courts  have  in  the  main  con- 
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straed  it  according  to  its  intent,  and  it  now  may  be  said  with 
real  assurance  that  save  in  some  of  its  details,  another  question 
of  public  right  has  definitely  been  settled. 

Applying  the  decisions  in  the  Granger  cases,  with  the  legisla- 
tion and  decisions  which  have  followed  it,  to  conditions  that  have 
existed  in  the  various  States,  and  to  interstate  commerce,  there 
has  been  created  a  system  of  regulation  not  perfect,  but  com- 
prehensive in  its  scope  and  intended  to  do  equity  to  all.  We 
may  not  wonder  that  at  times  legislatures  in  response  to  apparent 
public  sentiment  may  have  demanded  more  than  is  just.  But 
where  injustice  follows,  it  cannot  be  for  long.  There  is  with  the 
people  that  sense  of  fair  dealing  based  upon  an  active  conscience 
which  will  as  quickly  remedy  a  wrong  when  discovered  as  it  will 
positively  assert  a  right. 

I  have  given  but  glimpses  of  some  leading  cases, — a  few  of 
many  in  which  the  courts  have  met  new  situations  and  fashioned 
the  law  to  fit  them.  They  are  interesting  facts  in  judicial  history. 
Mrs.  Oiblin  went  down  into  the  city  to  witness  the  parade  of  the 
militia  of  which  her  son,  Dennis,  was  a  member.  Upon  her  re- 
turn she  told  her  neighbor,  over  the  back  fence,  of  the  grand 
spectacle,  the  music,  the  flags,  the  officers  on  their  prancing 
horses,  and  the  splendid  appearance  of  the  soldiers,  ''But,  do 
you  know,''  she  said,  ''of  all  the  men  who  were  marching,  my 
Denny  was  the  only  one  who  was  keeping  step."  Like  Dennis, 
whose  doting  mother  viewed  his  movement  with  mistaken  eyes,  a 
court  sometimes  may  be  out  of  step  with  the  requirements  of  the 
times;  but  it  can  only  check  and  cannot  arrest  the  forward 
march.  But  a  court  which  may  by  some  decision  seem  out  of 
line  may  really  not  be  wrong.  It  may  with  greater  wisdom,  in 
meeting  a  new  condition,  apply  old  principles  in  such  manner  as 
to  appear  beyond  the  law,  and  yet  be  within  it;  at  the  risk  of 
seeming  radical  or  almost  revolutionary,  it  may  so  adjust  and 
declare  the  law  as  to  be  in  harmony  with  what  is,  even  at  the  risk 
of  overthrowing  that  which  was.  Such  decisions  often  become 
leading  cases. 

That  the  inspiration  of  our  laws  will  always  be  the  public 
good  must  be  the  hope  of  every  citizen.  That  the  courts  will 
generally  fit  the  rule  to  the  facts,  and  so  pronounce  the  law  that 
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it  will  be  in  harmony  with  the  destiny  of  this  people,  there  can 
be  no  doubt;  and  as  the  history  of  the  past  has  largely  been 
written  in  the  great  decisi<His  of  Ihe  times,  may  the  record  of 
the  future  be  marked  with  judicial  utteranees  which  always  wiD 
stand  plumb  with  right. 

The  T0A8TMA8TEE:  Our  brother  from  St  Paul  who  has  hon- 
ored us  with  his  presence  is  compelled  to  take  the  train  soon. 
I  forgot  to  pull  down  my  volume  of  ''Famham  on  Water  and 
Water  Bights"  to  see  whether  or  not  he  is  the  guilty  party,  and 
I  wish  he  would  explain  to  us  whether  he  is  the  author,  and  if  so, 
whyt 

Mb.  Chables  W.  Fabnham  :  I  never  saw  that  book  bat  once. 
I  was  in  the  ofKce  of  a  Mexican  lawyer,  who  had  quite  an  ex- 
tensive law  library ;  most  of  the  volumes  were  bound  in  calf,  but 
the  Famham  book  was  bound  in  sheep,  with  a  very  mild  type. 
Perhaps  if  I  had  lived  in  Iowa  I  might  have  produced  something 
on  water.  But  I  am  not  going  to  take  one  minute  of  your  time, 
because  the  hour  is  late.  I  do  want  to  repeat  what  I  said  this 
morning,  the  earnest  hope  that  you  will  put  Iowa  a  little  bit 
farther  on  the  map  of  the  American  Bar  Association. 

I  have  had  a  good  day  and  enjoyed  it.  I  bid  you  all  good  night, 
and  thank  you  for  the  good  time. 

The  Toastmasteb:  I  regret  to  announce  that  the  Honorable 
Maurice  O'Connor,  who  was  to  have  responded  to  the  second 
toast,  is  so  busy  with  a  district  judge  in  Northern  Iowa  that  he 
had  to  send  a  telegram  saying  he  could  not  be  here. 

We  wanted,  however,  to  have  on  the  program  tonight  some- 
body who  sees  us  as  others  see  us  and  the  committee  had  a  hard 
time  to  find  one.  We  wanted  to  get  some  one  who  didn't  dare 
throw  rocks,  so  we  picked  out  a  banker.  I  do  not  know  that  he 
belongs  to  the  bankers'  trust.  I  wish  we  had  more  bankers' 
trust  out  here  in  Iowa.  He  does  not  live  in  my  part  of  the  State. 
I  do  not  know  that  I  could  induce  him  to  extend  any  new  or  old 
trust;  at  any  rate,  we  feel  perfectly  safe  from  him. 

It  is  my  pleasure  to  introduce  to  you  Honorable  J.  A.  S.  Pol- 
lard, Banker,  of  Ft.  Madison,  Iowa,  who  will  talk  to  us  on 
Progress  and  the  Lawyer. 
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PBOGBESS  AND  THE  LAWYEB 

Mr.  Toasimdsier,  Heroes  of  the  Woohack,  and  Conservators  of 
Trouble:  A  lawyer  friend  in  my  home  town,  carrying  in  his  hand 
the  ofScial  program  of  this  convention,  recently  stopped  me  on 
the  street  and  relieved  himself  of  the  following  voluntary  tribute, 
''I  believe  you  get  more  invitations  to  talk  about  things  which 
you  don't  know  a  d — ^n  thing  about  than  any  man  I  know." 
The  honor  of  an  invitation,  extended  through  your  President,  to 
address  the  learned  members  of  the  Iowa  State  Bar  Association, 
is  highly  appreciated ;  but  back  of  that  was  the  origin, — a  sug- 
gestion must  have  been  made  by  some  party  or  parties  unknown 
to  me,  and  what  arouses  my  curiosity  is,  who  had  the  nerve  to' 
play  a  joke  of  that  kind  upon  the  distinguished  jurist  f  Whoever 
it  was  I  hope  he  is  present  to  endure  the  punishment  you  all 
must  suffer,  although  I  promise  the  agony  will  be  very  brief. 

Judge  Deemer  wrote  that  he  was  not  sure  whether  I  was  a 
lawyer  or  not,  although  he  had  the  impression  that  I  had  been 
admitted  to  the  bar;  but  he  added  that  however  that  might  be, 
you  would  be  glad  to  have  the  views  of  a  layman,  an  opinion  from 
the  outside.  The  "Lord  Chancellor'*  possibly  received  his  im- 
pression from  that  old  time  worn  confusion  as  to  the  meaning  of 
the  word  "bar"  which  is  responsible  for  so  many  lawyer  jokes 
in  the  comic  papers, — ^for  instance,  "Have  you  ever  seen  the 
prisoner  at  the  bar  before f",  and  the  witness  replies,  "Tes,  that's 
where  I  met  him,"  etc.,  etc.  But  I  assure  you  that  I  have  always 
kept  on  the  outside  of  all  bars — even  those  which  you  histrionic 
experts  picture  so  pathetically  (when  acting  for  the  defense)  as 
shutting  off  the  light  from  the  deep  stone  recesses  of  the  State 
Hotel  at  Fort  Madison.  I  presume  if  you  really  knew  of  the 
light  and  laughter  within  those  gray  and  somber  walls,  the  ball 
games,  vaudeville  entertainments,  lyceum  courses,  the  soft  strains 
of  an  orchestra  playing  while  the  inmates  sumptuously  dine  on 
better  meat  than  the  beef  trust  allows  us  "laymen"  down  town, 
on  the  outside,  it  would  make  no  difference,  you  would  still  pull 
out  the  tremolo  stops  or  bore  for  water  and  feel  hurt  if  the 
lachrymal  results  did  not  include  the  court  reporter  and  bailiff. 

I  have  gained  no  knowledge  of  law,  gentlemen,  through  burn- 
ing the  midnight  oil  or  delving  into  formidable  volumes  at  any 
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school  of  law.  I  have  no  license  to  shout  the  hidden  wisdom  in 
some  statute  passed  by  a  legislature  of  farmers  as  being  the 
essence  of  human  knowledge.  I  am  an  ordinarily  quiet,  soft- 
spoken  business  man,  still  an  undergraduate  at  the  school  of 
experience,  which  institution  boasts  no  college  yelL  The  only 
legal  knowledge  I  have  has  cost  me  nothing  but  mere  money,  and 
the  only  gray  hairs  I  carry  were  acquired  coincident  with  the 
same  experience. 

The  privilege  of  standing  before  a  body  of  lawyers  and  of 
having  them  do  the  listening,  instead  of  the  talking,  was  to  me  so 
marvelous  in  its  contrariety,  so  inconsistent  with  the  ordinary 
plan  of  human  civilization,  that  it  was  a  bet  I  could  not  overlook, 
an  experience  to  hand  down  to  posterity,  a  proof  of  the  wiadom 
of  those  old  saws  about  its  being  ^'a  long  lane  which  has  no  turn- 
ing" and  ''all  things  come  to  him  who  waits."  I  have  joyfully 
embraced  the  opportunity,  even  after  a  quarter  century's  busi- 
ness experience  which  has  proved  another  adage  that  it  is  cheaper 
to  keep  one's  own  counsel  than  to  tell  your  troubles  to  one's  own 
lawyer.  To  carry  out  this  inversion  I  immediately  selected  an 
antithesis  for  a  subject,  ''Progress  and  the  Lawyer,"  for  where 
can  one  find  any  correlation  between  these  two  extremes  in  the 
light  of  present  day  opinion  and  current  monthly  literature? 

If  you  think  I  feel  at  ease  in  this  crowd  you  are  mistaken. 
Tou  who  are  so  familiar  with  court  procedure  and  are  so  ready 
to  argue  a  cause,  whether  you  have  studied  it  or  not,  would  prob- 
ably feel  like  I  do  if  you  were  called  upon  to  fill  a  pulpit,  al- 
though I  don't  doubt  that  some  of  you  in  such  a  position  would 
immediately  begin  preaching  from  the  text,  "The  way  of  the 
transgressor  is  to  hire  a  good  lawyer,"  and  ask  the  choir  to  sing 
that  grand  old  legal  anthem,  "If  you  ain't  got  no  money  you 
needn't  come  around."  I  have  never  felt  much  embarrassed  to 
find  myself  addressing  a  gathering  of  financiers  whose  aggregate 
wealth  should  make  me  feel  like  a  plugged  nickel  that  had  gotten 
mixed  up  with  the  gold  reserve,  but  to  be  placed  here  and  ex- 
pected to  say  something  instructive  or  helpful  to  a  bunch  of 
lawyers,  makes  me  really  feel  like  a  Laura  Jean  Libbey  novel 
which  has  been  misplaced  in  a  row  of  Supreme  Court  Reports. 
My  natural  inherent  modesty,  which  at  times  threatens  to  strike 
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in  and  cause  serious  complications,  makes  the  situation  very 
difficult. 

However,  my  salvation  may  lie  in  the  fact  that  man  usually 
feels  better  and  more  kindly  disposed  after  a  fine  dinner  such  as 
we  have  partaken  of  this  evening.  It  is  a  physiological  fact  that 
at  such  times  he  isn't  nearly  so  likely  to  kick  the  dog,  spank  the 
children,  or  to  be  critical  of  words  and  phrases.  It  is  the  hour 
when  mental  spectacles  assume  a  roseate  hue  which  colors  the 
outlook  with  the  tints  of  harmony — ^the  glorious,  halcyon,  after- 
dinner  hour.  I  have  known  such  gatherings  in  other  associa- 
tions to  be  carried  to  more  hilarious  extremes,  but  as  I  note  the 
menu  conforms  strictly  to  the  truly  wonderful  liquor  laws  of 
Iowa,  and  likewise  to  the  standard  set  by  the  distinguished 
Presbyterian  S3rnod  which  rules  our  nation  under  the  milk  white 
flag  and  conducts  our  diplomacy  under  the  inspiration  of  grape 
juice,  I  presume  that  here  the  impressionistic  recollections  of  the 
morning  after  are  never  experienced. 

It  might  be  well,  just  in  passing,  to  refer  to  my  subject. 
Progress  is  a  vital  topic  to-day.  A  large  majority  of  our  citizens 
claim  to  be  progressive.  The  learned  judges  of  the  Court  of 
Appeals  recently  decided  that  Progressives  belong  to  a  party. 
Well  not  mention  names,  but  we  all  know  who  the  party  is — ^he 
recently  brought  your  distinguished  profession  into  the  lime 
light  by  proving  in  a  regularly  constituted  court  of  law  "by  his 
straightforward  testimony  that  he  never  drank  enough  to  do  him 
any  good,''  and  that  stimulants  offered  his  dynamic  body  would 
be  like  gilding  refined  gold. 

In  order  to  describe  progress,  in  order  to  prepare  my  case  as 
thoroughly  as  a  lawyer  should,  I  might  take  you  back  to  the 
nebular  hypothesis,  and  lead  you  gently  forward  from  chaos  to 
cosmos,  from  the  decalogue  on  Mount  Sinai  down  to  the  latest 
ermine  hobble  skirt — ^the  recall  of  judicial  decisions, — but  the 
time  limit  would  not  permit,  besides  it  needs  no  words  of  mine  to 
demonstrate  that  some  of  the  gas  from  the  nebula  still  survives 
in  your  ancient  and  honorable  profession;  so  with  your  kind 
permission,  which  I  know  will  be  granted  most  cordially,  we  will 
jump  a  few  billion  decades  and  contemplate  the  first  bar — a 
sand  bar  of  antiquity,  washed  by  prehistoric  seas.     Here  the 

9 


Digitized  by  VjOOQIC 


130  NINETEENTH  ANNUAL  MEETING 

mineral,  mad,  and  salt  water  of  antiquity  gradually  form  a 
substance,  the  substance  through  the  centuries  gradually  devel- 
oping into  something  resembling  a  crude  and  bashful  oyster,  the 
oyster  growing  a  tail,  passing  progressively  through  the  tadpole 
and  polly  wog  state  of  existence,  finally  by  watery  stages  reaching 
land,  the  bar,  a  higher  form  of  life,  until  within  the  progressive 
course  of  events  recorded  within  the  cycles  of  ages,  we  have  the 
fowls  of  the  air,  the  beasts  of  the  field,  then  the  gorilla,  the 
chimpanzee,  and  finally  the  lawyer. 

It  is  interesting  to  trace  the  development  of  the  lawyer  in  the 
progress  and  evolution  of  society.    As  the  light  of  civilization 
pierced  the  darkness  of  ancient  days  when  differences  of  opinion 
and  titles  to  property  were  settled  by  the  war  club  of  the  savage, 
— ^by  force  and  bloodshed ;  as  law  and  diplomacy  between  nations, 
the  invention  of  gunpowder,  and  the  cultivation  of  the  arts  and 
sciences  rendered  battle  axe  and  lance  obsolete  and  made  war- 
fare costly,  the  peoples  of  earth  turned  to  win  the  greater  vic- 
tories of  peace  which  bless  and  make  them  happy  and  prosperous. 
The  conqueror  who  laid  waste  fruitful  valley  and  hillside,  the 
buccaneer  who  scoui^ed  the  seas,  were  relegated  to  histoiy  and 
light  literature,  they  had  gone  out  of  fashion  and  the  world  held 
no  place  for  the  non-producer,  the  guerilla,  or  the  pirate.    But 
the  spirit  of  the  conqueror  and  the  buccaneer  survived  in  the 
breast  of  the  harmless  looking  lawyer,  who  evolved  other  and 
quieter  methods  of  plucking  the  fruit  from  the  growing  tree  of 
commercial  progress,  and  by  the  gentle  art  of  monopolizing  the 
seats  in  halls  of  legislation  and  controlling  political  offices,  he  sits 
enthroned  over  the  destiny  of  nations,  his  power  the  hopeless 
mazes  of  legal  statute  and  multiplicity  of  decision,  and  his  deadly 
weapon,  the  bill  for  fee  and  retainer.    Is  it  any  wonder  tiiat 
progress  falters  and  the  millennium,  like  a  scared  comet  starts 
out  upon  a  parabolic  curve  to  the  windy  spaces  behind  the  moon, 
never  to  return! 

Like  you,  gentlemen,  I  also  belong  to  the  parasitical  class 
which  does  not  endow  humanity  with  potatoes  or  suspension 
bridges — ^the  non-producers.  My  occupation  is  that  of  a  banker, 
minus  the  personal  burden  of  wealth.  I  do  not  call  banking  a 
profession,  not  in  this  association,  for  you  would  not  stand  for  it. 
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any  more  than  the  saw-bones  or  sky-pilots.  The  business  of 
banking  is  now  taught  in  all  the  great  colleges  like  other  profes- 
sions, but  one  cannot  obtain  a  degree  which  qualifies  him  as  a 
banker  by  two  or  three  years'  study.  I  have  been  working  at  the 
trade  over  twenty-five  years  and  the  lawyers  put  a  new  one  over 
on  me  every  week,  so  I  know  I  could  not  claim  a  diploma.  The 
business  of  banking  is  making  some  progress  although  in  this 
country  about  fifty  years  behind  the  times.  We  have  reached 
the  point  where  the  counterfeiters  do  not  bother  us  with  bad  bills 
so  much  as  the  legislatures.  The  banker  does  not  care  for  a  de- 
gree anyhow,  what  he  wants  is  the  deposits.  The  public  does  not 
love  the  banker,  but  he  would  rather  be  trusted  than  loved, — ^it 
is  said  to  be  a  greater  compliment.  The  public  unburdens  its 
condition  and  difficulties  commercial  and  domestic  to  the  bar- 
rister. It  reveals  its  bodily  ills  and  failings  to  the  doctor  of 
medicine.  With  full  confession  of  its  moral  shortcomings  it 
seeks  salvation  from  the  doctor  of  divinity,  but  it  pa3rs  the  banker 
a  higher  tribute,  it  consults  him  on  points  of  law,  morals,  physical 
well  being,  and  crop  prospects,  and  leaves  with  him,  upon  an 
unsigned  entry  at  the  counter,  its  hard  earned  cash. 

We  frequently  call  upon  lawyers  to  address  our  bankers'  con- 
ventions and  they  are  usually  most  complimentary  in  their  refer- 
ences to  the  banking  business,  so  it  is  only  proper  courtesy  for  me 
to  reciprocate  at  this  opportunity.  A  lawyer  who  failed  to  start 
his  speech  before  a  bankers'  convention  without  some  reference 
to  his  difficulties  in  establishing  credit  with  banks  would  not  be 
proceeding  in  regular  form.  And  really  there  are  some  strong 
contrasts  between  the  advice  offered  by  attorneys  as  to  the  wis- 
dom of  making  loans  to  them  personally,  and  making  loans  to 
other  individuals,  upon  the  same  collateral. 

A  lawyer  who  had  experienced  some  difficulty  in  converting 
his  prospects  into  cash  once  asked  a  banker  what  he  could  do  to 
establish  his  credit.  Said  he,  ''I  have  lived  in  your  community 
long,  I  have  a  good  practice,  I  have  no  available  collateral  and  I 
do  not  know  of  any  one  willing  to  endorse  for  me,  but  there  must 
be  some  method  by  which  I  can  obtain  a  loan  upon  my  person- 
ality, what  is  necessary  f"    The  old  banker  looked  him  over  and 
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said,  ''In  the  words  of  the  scripture,  my  friend,  you  must  be  bom 
again." 

Tou  know  there  are  some  duties  which  the  banker  performs 
which  infringe  upon  the  lawyer's  inalienable  rights  and  privi- 
leges— such  as  making  collections,  answering  inquiries,  guessing 
at  titles,  etc.,  etc.,  but  the  quality  of  the  service  is  quite  different 
and  the  charge  basis  about  3,936  per  cent  in  favor  of  the  lawyer. 

As  a  banker  I  have  always  been  most  particular  never  to  at- 
tempt to  give  legal  advice.  Tou  know  a  great  many  people  expect 
their  banker  to  give  them  legal  advice.  My  invariable  answer  to 
any  such  inquiry  is,  ''I  am  not  a  lawyer,  the  thing  for  you  to  do 
is  to  go  and  consult  an  attorney  on  this  subject  and  pay  him  for 
his  advice. ' '  But  do  the  lawyers  appreciate  this  ethical  delicacy  1 
Not  a  bit  of  it.  In  a  near-by  town  is  another  banker,  who  for 
forty  years  has  handed  out  what  he  calls  free  legal  advice.  The 
lawyers  tell  me  that  banker  is  worth  more  to  them  than  a  dozen 
such  ethical  bankers  as  myself.  Even  when  I  refused  and  my 
competitor  accepted  a  proposition  to  issue  a  little  book  entitled 
** Every  Man  his  own  Lawyer,"  written  by  a  Justice  of  the  Peace, 
the  bar  in  my  section  had  only  the  highest  compliments  and  en- 
couragement for  the  other  banker  and  informed  me  that  he  had 
made  them  more  business  through  the  little  volume  than  I  ever 
sent  them  in  a  long  career.  Such  is  the  ingratitude  of  your  pro- 
fession, and  how  much  sharper  than  a  serpent's  tooth  it  is  to  have 
a  thankless  bar. 

When  I  sat  down  to  look  into  this  subject  I  thought  I  would 
commence  with  first  principles  to  see  what  law  really  is.  I  took 
the  first  definition  in  the  dictionary,  as  I  suppose  that  is  the 
accepted  one,  which  is  **The  will  of  God  as  the  rule  for  the  dis- 
position and  conduct  of  all  reE^onsible  beings."  That  sounded 
just  grand  to  me,  and  then  I  turned  to  the  Code  to  see  what  were 
the  duties  of  a  lawyer.  I  expected  to  find  that  his  duties  were 
simply  executing  the  will  of  the  Omnipotent  One,  as  all  the 
lawyers  I  knew  acted  as  if  their  business  was  nothing  less  than 
that.  I  knew  the  lawyer  took  a  solemn  oath  to  discharge  certain 
duties  outlined  in  the  statute  and  I  wanted  to  learn  what  those 
duties  were.  I  did  not  find  any  direct  mandate  requiring  him  to 
act  as  proxy  for  the  Almighty,  but  I  did  find  by  a  perusal  of 
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those  statutory  duties  that  the  lawyer  is  at  least  one  of  nature's 
legally  made  noblemen. 

It  is  his  duty  to  maintain  or  counsel  no  actions  other  than  those 
which  appear  to  him  just,  to  employ  only  such  means  to  win  his 
case  as  are  consistent  with  truth,  never  to  seek  to  mislead  the 
judges  by  any  artifices  or  false  statement  of  fact  or  law,  to  ab- 
stain from  all  offensive  personalities,  and  never  to  reject  the 
cause  of  the  defenseless  or  the  oppressed.  Why,  it  sounds  like 
the  obligation  of  a  fraternal  society  whose  precepts  and  tenets  are 
designed  to  protect  innocent  maidens,  wealthy  widows,  and  the 
Methodist  Conference. 

I  am  doubly  proud  then  to  meet  with  gentlemen  of  this  pro- 
fession who  abstain  from  offensive  personalities,  who  advance  no 
fact  prejudicial  to  the  honor  or  reputation  of  a  party  or  witness 
unless  required  by  justice,  and  who  never,  never  quote  decisions 
to  the  Court  which  they  are  not  firmly  convinced  are  the  law  of 
the  land,  and  above  all  things  cling  to  the  bright  and  shining 
truth.  Gentlemen,  it  is  a  noble  profession, — again  taking  the 
first  definition  in  the  dictionary  for  the  word  ''profession." 

Naturally  when  it  became  known  that  a  layman  had  been  in- 
vited to  enter  the  inner  sanctum  sanctorum,  upon  the  invitation 
of  the  chief  Jab  Jab,  and  have  the  privilege  of  speaking  his  mind 
to  the  faithful  whose  motto  is  ''Nit  legatum  slithers  et  ding  bat 
el  bug  house,"  which  being  translated  means,  "If  you're  not  a 
lawyer  you  don't  understand  the  subject,"  I  commenced  to  get 
advice  from  the  downtrodden  people  and  the  ultimate  consumers. 
The  consensus  of  that  advice  was,  "Give  'em  hell,"  and  I  confess 
that  I  quietly  started  out  expecting  to  gather  material  which  was 
to  prove  that  the  lawyer  had  been  left  way  behind  in  the  march 
of  progress,  that  while  we  had  made  gigantic  strides  in  all  other 
professions,  in  commerce  and  in  industry,  our  courts  and  our 
lawyers  were  drifting  along  some  two  hundred  years  in  the  rear 
of  the  procession.  I  believe  in  aiming  high,  so  first  I  tackled  the 
United  States  Supreme  Court.  Possibly  some  word  of  this 
reached  that  august  body  and  hastened  the  Minnesota  rate  de- 
cision which  must  be  called  progressive,  but  I  hope  not.  There 
is  a  quite  general  impression  that  this  high  Court  has  stood  as  a 
bar  to  progress,  and  through  its  decisions  has  checked  much  of  the 
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progressive  legislation  emanating  from  the  various  State  govern- 
ments. I  found  in  an  article  by  Charles  Warren  of  Boston 
answers  to  my  questions  without  further  research.  He  states 
that  the  twenty-four  years  between  1887  and  1911  inclusive,  have 
constituted  the  period  most  productive  of  liberal,  progressive, 
and  even  radical  social  and  economic  legislation  in  the  United 
States,  and  that  the  criticism,  if  just,  must  apply  to  cases  during 
this  period  and  in  cases  arising  under  the  ^'due  process  of  law" 
and  "equal  protection  of  the  law" — clauses  in  the  Fourteenth 
Amendment. 

He  fills  up  many  pages  with  citations,  but  I  gather  from  this 
article  the  fact  that  out  of  five  hundred  and  sixty  decisions  based 
upon  these  clauses  there  are  only  two  in  which  any  State  law 
involving  a  social  or  economic  question  has  been  held  unconsti- 
tutional by  the  Supreme  Court.  It  has  upheld  every  State  labor 
statute  but  one,  every  State  anti-trust  law  but  one,  every  statute 
abrogating  the  doctrine  that  an  employee  could  not  recover  dam- 
ages for  injuries  due  to  the  negligence  of  a  fellow  employee; 
pure  food  laws,  laws  restricting  conduct  of  mercantile  business, 
gambling  and  bucket  shop  laws,  even  liquor,  prohibition,  license, 
and  local  option  laws;  laws  limiting  the  individual's  liberty  of 
contract  or  of  action,  or  of  conduct  of  business  for  the  general 
welfare,  laws  regulating  cattle  diseases;  statutes  regulating  rail- 
roads, from  rates  to  penalizing  them  for  letting  thistles  go  to 
seed,  stopping  freight  trains  on  Sunday,  and  double  damages  for 
killing  a  cow  if  the  railway  maintained  a  bum  fence  along  the 
right  of  way  (to  Iowa  law,  of  course) ;  statutes  for  reg^ulating 
rates  of  public  service  corporations,  every  State  banking  regula- 
tion brought  before  it,  laws  regrulating  insurance  and  telegraph 
companies,  the  public  dam  acts  of  Wisconsin,  and  other  dam 
acts,  and  every  kind  of  dam  tax  law  that  has  been  conceived  in 
the  bewildered  brain  of  the  long  whiskered  Populist  and  enacted 
through  the  legislature  of  Bleeding  Kansas. 

I  render  a  verdict  of  *'not  guilty"  on  the  charge  of  non- 
progressiveness  of  the  Supreme  Court  of  the  United  States,  and 
the  relief  felt  I  doubt  not  will  be  world  wide.  We  all  know  that 
the  Supreme  Court  of  Iowa  has  been  equally  progressive,  in  fact 
if  this  progress  keeps  up  our  wealthy  farmers  will  all  move  to 
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Gailifomia  where  they  don't  ask  embarrassing  questions  about 
personal  property,  and  we  will  have  to  rope  and  tie  our  manu- 
facturing plants  to  keep  them  within  our  State  boundaries. 

So  in  the  sense  of  opposing  progressive  State  laws  and  ''social 
justice"  the  public  is  ''not  talking"  to  our  Supreme  Courts. 
The  public  does  not  understand  the  facts,  that  is  all,  and  of 
course  it  is  beneath  the  dignity  of  the  judge  or  lawyer  to  inform 
the  public  of  the  facts,  and  there  you  are.  The  prejudice  re- 
mains and  perhaps  after  this  generation  of  judges  and  lawyers 
has  passed  away  the  truth  will  become  known  and  you  will  all 
be  vindicated.  I  would  imagine  it  pleasanter  to  be  vindicated 
here  above,  but  stick  to  your  ethics — whatever  they  are — ^and 
maintain  your  dignity  even  if  it  curtails  your  finite  existence. 
The  great  "common  peepul"  are  not  lawyers  forsooth,  so  why 
try  to  explain  to  themf 

I  wonder  if  you  realize  how  it  feels  for  one  of  us,  the  "great 
unwashed  laymen,"  to  sit  down  in  company  with  a  couple  of 
lawyers  and  express  ourselves  upon  some  topic  of  the  day,  and 
then  to  have  one  of  those  lawyers  turn,  raise  his  eyebrows  and 
coldly  enquire:  "You're  not  a  lawyer,  are  youf"  and  there's 
where  we  commence  to  weaken  and  answer  faintly,  "No,  sir," 
and  then  the  lawyer  turns  to  his  Phi  Delta  Phi  colleague  with  a 
patient  shrug,  ignores  us  utterly,  and  we  quietly  sink  into  the 
pool  of  oblivion  so  deep  that  no  further  bubbles  arise  from  us  in 
that  conversation.  The  bankers  used  to  have  that  disease.  The 
banker  was,  in  fact,  regarded  as  the  haughtiest  of  business  men, 
and  there  was  some  reason  for  this,  because  he  does  business  on 
other  people's  money.  But  the  banker  has  had  to  "can"  his 
dignity  and  get  out  into  the  blessed  sunlight  and  hustle  for 
business,  and  he  is  enjoying  it  and  feels  more  like  a  human  being 
withal. 

Let  me  remark  in  all  seriousness  that  it  is  unwise  and  also 
expensive  to  ignore  public  opinion.  In  the  last  analysis  it  creates 
laws  and  judges  and  it  can  change  and  discard  them.  Public 
Opinion  is  the  predominating,  governing  influence.  Its  expres- 
sion is  the  voice  of  the  people,  its  approval  the  charter  of  success, 
its  support  invaluable,  and  the  law  is  but  its  police  power.  The 
hand  maiden  of  public  opinion  is  Publicity,  which  paves  the  way 
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and  makes  effective  our  great  govemiiig  force.  Publicity  is  the 
great  modem  remedy  for  all  ilia  that  afllict  the  body  politic.  It 
will  core  commercial  colds  and  financial  chilblains,  and  properly 
applied  to  the  enlightenment  of  the  general  pnblie  about  our 
courts,  which  simply  enforce  public  opinion  crystallized  into 
statute,  is  the  surest  remedy  for  the  so-called  unrest  which  finds 
expression  in  demand  for  the  recall  of  judges  and  their  decisions, 
changes  in  the  method  of  their  appointment,  and  the  assassina- 
tion of  all  lawyers. 

In  my  humble  opinion  the  majority  of  our  people  are  not  car- 
ried away  with  new  ideas  about  our  judges  and  decisions  to  any- 
thing like  the  extent  that  some  leaders  who  make  that  a  specialty 
would  have  us  believe.  I  have  seen  no  indications  of  any  popular 
uprising  or  insistent  clamor  showing  that  the  people  are  ready 
to  assume  the  tremendous  responsibility  of  changing  our  time> 
tried  and  tested  system  of  jurisprudence.  I  am  inclined  to  think 
that  the  issue  has  acquired  prominence  by  being  incorporated 
with  other  progressive  reforms — so-called — ^that  are  becoming 
vital  issues.  I  meet  personally,  say,  one  man  in  one  hundred  who 
expresses  any  particular  convictions  about  the  recall  of  judicial 
decisions. 

But  there  is  another  subject  pertaining  to  law  about  which  not 
one  man  in  a  hundred  fails  to  express  himself  very  forcibly.  If 
you  happen  to  observe  some  individual  tearing  his  hair,  foaming 
at  the  lips,  wild-eyed,  and  jumping  up  and  down  in  conversation 
with  some  one  the  chances  are  that  the  individual  is  expressing 
the  marked,  general,  I  might  say  concrete,  discontent  with  what 
has  been  called  the  ''Law's  delay.''  And  yet,  gentlemen,  that  is 
a  misnomer,  for  it  is  not  the  law's  delay  that  is  driving  so  many 
of  us  to  the  nut  factory,  it's  the  lawyer's  delay.  Here,  again,  I 
do  not  believe  our  judges  are  lagging  far  behind  public  opinion. 
They  have  been  quick  to  recognize  that  the  progress  of  this  age 
demands  prompt  administration  of  law,  and  I  believe  are  very 
generally  and  honestly  trying  to  apply  modem  methods  and 
system  to  the  machinery  of  the  courts.  Our  courts  should  not 
through  lack  of  system  or  diligence  cause  a  condition  whereby 
the  ordinary  citizen  will  suffer  great  injustice  rather  than  endure 
the  tedious  process  of  law  and  the  unwarranted  expense  which 
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delay  always  entails,  and  whereby  only  those  who  are  either 
stubborn  or  actuated  by  passion  or  revenge  will  appeal  to 
them.  That  is  surely  not  in  accordance  with  the  highest  pur- 
poses of  law.  I  am  speaking  only  of  the  detail,  the  machinery 
of  legal  procedure.  I  recognize  the  fact  that  the  Law  must  be 
behind  the  times,  that  law  follows  public  opinion,  and  as  Justice 
Holmes  recently  said,  ''Law  embodies  beliefs  that  have  triumphed 
in  the  battle  of  ideas  and  then  have  translated  themselves  into 
action.  While  there  is  still  doubt,  the  time  for  law  has  not  yet 
come,  the  notion  destined  to  prevail  is  not  yet  entitled  to  the 
field."  I  recognize  that  law  is  a  matter  of  wise  decision,  of  in- 
telligence rather  than  speed,  but  ordinary  legal  procedure  in- 
volves no  great  new  principles  which  threaten  the  Constitution 
of  the  United  States  or  the  underlying  principles  of  government. 
In  actions  where  careful  preparation  is  essential  to  show  what 
certain  laws  are  relating  to  the  case — ^laws  already  established 
after  the  most  exhaustive  research  and  careful  deliberation — and 
the  presentment  of  evidence,  the  business  world  asks  the  legal 
fraternity  to  advance  the  spark  and  open  the  throttle  a  trifle. 

What  constitutes  the  great. physician?  The  M.  D.  who  dreams 
about  a  surgical  case  and  takes  his  time  about  performing  it? 
No,  it's  the  doctor  who  can  get  into  a  man's  insides  quickly  and 
get  out  even  quicker.  In  business  you  must  go  to  a  busy  man  if 
you  want  to  get  anything  done — the  man  who  lacks  diligence  is 
always  *'too  busy"  to  attend  to  it.  The  same  rule  must  hold 
good  in  the  practice  of  law.  I  would  expect  the  best  quality  of 
legal  advice  from  the  lawyer  who  uses  system,  diligence,  and 
promptness. 

The  people  are  not  willing  to  maintain  court  houses,  salaried 
judges,  court  officers,  and  janitors,  to  have  those  facilities  used 
as  social  clubs  where  lawyers  may  for  unimportant  reasons,  or  for 
personal  convenience,  have  cases  postponed  or  drag  actions  along 
at  their  own  sweet  will  to  the  delay  of  other  litigants.  In  in- 
dustry to-day  they  take  moving  pictures  of  workingmen  and  then 
analyze  their  motions  to  save  a  fraction  of  a  second.  In  com- 
merce and  finance  no  head  of  a  department  is  too  high  to  escape 
the  criticism  and  advice  of  the  expert  accountant  or  the  profes- 
sional engineer  whose  business  it  is  to  systematize  and  save  time. 
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In  this  day  of  commercial  progress  in  every  department  of  trade 
and  commerce  as  well  as  in  most  professions,  economies  and 
improvements  are  being  made,  and  the  lawyer  will  have  to  reoog- 
nize  the  tendency  of  the  age  and  learn  that  success  belongs  to  the 
prompt,  efficient  professional  man,  as  well  as  to  the  prompt, 
efficient,  and  skilled  workingman.  In  every  department  of  their 
throbbing  entity,  trade,  commerce,  and  finance  depend  upon  tiie 
lawyer,  but  in  this  day  of  the  ** survival  of  the  fittest"  they  are 
not  willing  to  depend  upon  a  slow  or  careless  lawyer.  I  do  not 
mean  that  any  lawyer  here  is  lacking  in  diligence.  Tou  seldom 
find  professional  men  who  take  the  trouble  to  attend  their  asso- 
ciation meetings  who  are  of  that  stripe  and  the  prosperous 
lawyers  here  know  without  my  saying  it  that  business  goes  to-day 
by  preference  to  lawyers  who  stand  well  in  their  profession,  who 
are  known  to  have  a  practical  knowledge  of  business  as  well  as  of 
law,  and  who  have  the  reputation  of  being  hustlers. 

The  day  is  coming  when  the  eye  of  the  public  will  make  a 
mental  moving  picture  film  of  the  opening  day  of  court.  It  wiU 
scan  the  docket  at  the  close  of  the  session.  It  will  follow  the 
trial.  It  will  follow  the  judge  and  the  lawyer  to  their  offices,  it 
will  record  whether  they  are  energetic,  systematic  experts,  and 
how  they  are  equipped  as  to  working  tools — ^law  libraries  and 
systems,  for  all  these  save  work  and  increase  efficiency  in  the 
profession  just  as  well  as  in  industry  or  commerce.  The  censor- 
ing board  of  public  opinion  will  sit  in  judgment  and  analyze  that 
mental  film,  cut  out  the  waste  and  the  dead  wood,  and  the  public 
which  gives  the  lawyer  certain  immunities,  a  house  to  work  in, 
and  the  machinery  by  which  he  transacts  his  business,  is  going  to 
require  just  as  prompt,  efficient  work  from  the  lawyer,  as  from 
the  doctor,  the  railroad  president,  the  accountant,  or  the  skilled 
workman.  And  the  beauty  of  it  all  is  that  it  will  save  the  lawyer 
time,  worry,  and  trouble  and  give  his  mighty  intelligence  greater 
opportunities  to  shower  blessings  upon  his  clients  and  humanity 
in  general.  Oentlemen,  it  would  have  been  easier  for  me  to 
simply  emanate  pleasant  platitudes  about  the  glories  of  your 
profession,  but  you  asked  for  an  opinion  from  the  outside  and  I 
have  tried  to  give  you  the  views  of  one  individual  layman  for 
what  they  may  be  worth. 
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In  UBing-  the  calcium  I  have  been  shoving  in  the  Machiavelian 
red  and  invidious  green  slides,  now  for  the  white  and  just  a  touch 
of  lovely  pink  and  violet ! 

Progress  has  already  decreed  that  the  lawyer  of  the  future 
must  be  thoroughly  grounded  in  the  principles  of  law.  As  in  the 
profession  of  medicine  the  restrictions  are  becoming  more  strin- 
gent and  the  time  required  in  preparation  lengthened.  The  day 
is  coming  when  a  man  will  have  to  be  of  broad  and  practical 
education  to  qualify  for  either  of  these  great  professions.  I  hope 
the  day  will  come  when  a  college  degree  will  be  required  as  a 
foundation  upon  which  to  build  the  superstructure  of  profes- 
sional training.  Tour  profession  is  too  great  and  too  important 
to  have  any  standard  but  the  highest  among  them  all. 

I  sincerely  hope  that  the  tendency  will  be  more  and  more 
towards  having  lawyers  equipped  with  a  practical  knowledge  of 
business  if  they  are  to  enter  that  branch  of  human  activity.  In 
the  medical  profession  the  time  is  coming  when  the  doctor  will 
be  an  adviser — ^a  teacher  of  methods  of  right  living,  to  prevent 
sickness  and  disease,  and  only  use  his  pills  and  knives  as  last 
resorts.  In  the  progress  of  trade  and  commerce  the  tendency  is 
to  consult  the  lawyer  in  every  department  of  business  in  order 
to  keep  out  of  trouble  and  to  save  expense  and  loss.  In  this  the 
legal  profession,  I  think,  finds  its  highest  usefulness  for  it  works 
for  commercial  and  social  peace.  It  is  true  that  your  profession 
has  not  kept  all  of  our  most  progressive  financiers,  bankers,  and 
captains  of  industry  out  of  jail  or  federal  prisons,  but  the  lawyer 
as  he  increases  in  e£3ciency  will  be  able  to  do  better  work  along 
that  line. 

This  is  an  age  of  specialists  and  you  are  the  highest  trained 
specialists  we  have.  Tou  are  entitled  to  the  highest  compensation 
for  your  expert  services  (loud,  enthusiastic  applause)  and  I 
believe  you  never  fail  to  get  it.  The  lawyer  who  does  not  charge 
for  advice  injures  both  his  profession  and  the  public.  In  order 
to  make  a  fee  he  must  drag  his  client  into  court.  It  is  better, 
higher,  nobler  work  to  settle  the  case  in  your  ofSce  and  you 
should  not  lose  one  cent  by  that  concession  to  the  good  of  society, 
and  if  you  stand  together  as  well  as  the  bankers  do  on  exchange 
and  interest  you  won't  have  to — ^although  I  am  not  here  to  give 
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any  advice  as  to  ''combinations  in  restraint  of  trade  and  com- 
merce." 

And  finally,  gentlemen,  let  me  say,  and  I  say  it  in  all  sin- 
cerity, for  you  have  probably  observed  that  I  show  no  indications 
of  having  been  bom  under  the  zodiacal  sign  of  Taurus  the  Bull, 
that  your  profession  is  largely  the  mainstay  of  American  com- 
mercial, financial,  and  industrial  progress.  If  I  referred  to  the 
part  the  lawyer  has  played  in  the  progress  of  this  country  I 
would  have  to  recite  the  history  of  the  United  States  and  picture 
the  triumph  of  popular  government.  I  would  have  to  list  the 
names  of  our  patriots  and  statesmen,  our  national  defenders  and 
preservers. 

We  are  now  going  through  a  commercial  and  financial  read- 
justment which  while  it  will  probably  be  accomplished  quietly, 
will  not  be  eae^,  as  there  is  no  painless  method  of  changing  from 
limited  markets  and  artificially  sustained  policies  and  prices  to 
the  standard  of  efSciency,  regulated  by  the  laws  of  supply  and 
demand.  It  is  inevitable  and  it  will  be  worth  a  thousand  times 
all  it  costs.  It  isn't  the  policy  of  any  particular  political  party, 
it  isn't  politics  at  all,  it  is  progress.  We  are  upon  the  threshold 
of  the  most  marvelous,  sound,  and  sane  commercial  and  indus- 
trial progress  this  country  has  ever  known  according  to  the 
opinions  of  some  of  our  greatest  economists.  As  progress  carries 
American  enterprise  into  a  field  bounded  only  by  the  circumfer- 
ence of  the  globe,  with  our  unparalleled  resources,  our  God- 
fearing and  intelligent  people,  our  skilled  workingmen,  and  our 
trained  professional  men  the  triumph  is  sure  and  we  should  enter 
fearlessly  and  with  confidence.  In  every  campaign  to  be  planned, 
in  every  battle  to  be  fought,  we  must  turn  to  the  lawyer  for 
advice  and  counsel.  I  have  no  doubts  that  he  will  be  in  the  front 
ranks  of  this  army  of  peace  and  progress,  for  he  has  been  in  the 
forefront  of  our  greatest  commercial  and  industrial  progress  in 
the  past. 

We  will  start  upon  this  campaign  well  equipped  in  men, 
money,  skill,  and  intelligence.  Our  country  is  to-day  the  only 
financially  unembarrassed  nation  on  the  globe,  supporting  and 
furnishing  a  market  for  the  securities  of  the  world.  It  is  firmJy 
established  as  a  great  world  power  whose  eagles  of  gold  and  del- 
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lars  of  silver  speak  an  intematioiial  language.  Imperial  sover- 
eigns are  following  the  sun  of  commercial  supremacy  westward 
seeking  gold  for  war  chests  out  of  our  abundant  store,  while  by 
the  bounty  of  Divine  Providence  we  have  greater  assets  in  field, 
forest,  mine,  and  water  way. 

The  spirit  of  commercial  and  industrial  progress  which  has 
illumined  every  page  of  our  Nation's  history,  which  within 
twenty  years  has  doubled  the  value  of  all  property,  the  circula- 
tion of  money  and  wealth  per  capita,  the  products  of  the  farm, 
the  homes  of  industry,  the  tonnage  of  vessels,  and  miles  of  rail- 
way, was  bom  of  the  courage,  loyalty,  and  patriotism  of  this 
people  who  through  one  hundred  and  thirty-seven  years  of  pop- 
ular government  have  maintained  respect  for  our  laws  and  sup- 
I>ort  for  our  system  of  jurisprudence,  under  a  Constitution 
which  knows  no  privileged  classes,  which  recognizes  no  caste, 
which  has  endured  the  wear  and  strain  of  over  a  century,  and 
conferred  upon  the  oppressed  of  every  land  the  proud  title  of 
American  Citizenship. 

The  Toastmasteb  :  I  fancy  that  lawyers  feel  after  they  have 
been  at  a  Bar  Association  meeting  that  they  had  been  to  the 
confessional  and  had  a  sort  of  a  re-baptism,  and  they  go  home 
resolved  to  be  better  men.  However,  we  generally  call  upon 
some  young  man  to  give  our  promise  for  the  future.  So  I  am 
going  to  call  upon  one  of  the  younger  men  to  give  us  ''The 
Promise  for  the  Lawyer,"  Mr.  Schuyler  W.  Livingston,  of  Wash- 
ington. 

THE  PBOMISB  FOB  THE  LAWYEB 

Mr.  ToastnKister,  Members  of  the  Bar  Association,  Friends: 

I  have  always  looked  upon  after  dinner  speaking  like  the  Irish- 
man looked  upon  an  accomplishment  he  had.  He  was  sitting  in 
a  railway  car  swearing,  and  using  almost  as  many  varieties  of 
profanity  as  there  are  brands  of  Heinz 's  pickles.  A  Metho- 
dist minister  was  sitting  next  to  him,  and  he  asked  him  where  he 
learned  that  profanity.  He  says:  "I  never  lamed  that  any 
place;  that  can't  be  lamed;  that's  a  gift."  After-dinner  speak- 
ing is  a  gift  I  do  not  possess. 
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When  I  think  of  what  we  have  had  tonight  and  what  is  yet  to 
come,  and  look  in  the  faces  of  those  present  here,  I  am  reminded 
of  the  story  of  the  young  German  who  came  to  this  conntry  to 
seek  for  himself  a  home.  He  found  employment  on  a  western 
farm,  and  while  out  in  the  field  one  day  a  storm  came  up.  He 
ran  to  the  bam.  The  storm  proving  to  be  a  cyclone,  picked  up 
the  bam  and  the  young  Oerman,  carried  them  about  a  half  a 
mile,  and  dropped  them  in  a  field.  The  neighbors  ran  down 
to  see  what  happened  to  the  young  man.  After  much  difficulty 
they  extricated  him.  He  seemed  to  be  sound,  with  the  exception 
of  a  few  bruises.  One  of  his  neighbors,  with  a  religious  turn  of 
mind,  says:  ''Chris,  if  the  Lord  had  not  been  with  you,  you  cer- 
tainly would  have  been  killed."  The  young  Gterman  said:  ''I 
don't  know  if  de  Lord  vas  wid  me  or  not;  if  he  vas,  he  sure  yas 
goin'  some."  If  I  do  full  justice  on  this  occasion,  I  shall  sure 
have  to  go  some. 

I  have  never  been  able  to  determine  with  certainly  just  why 
I  have  been  called  upon  to  respond  to  a  toast  this  evening.  A 
short  time  before  I  received  the  letter  from  our  honored  Toast- 
master  requesting  me  to  take  part  in  this  program,  I  had  been 
before  the  Supreme  Court  of  our  State,  for  oral  argument  on  a 
comparatively  important  case.  For  the  benefit  of  those  present, 
who  are  not  members  of  the  Bar  of  Iowa,  I  perhaps  should  say 
by  way  of  explanation,  that  in  Iowa  an  oral  argument  is  a  kind 
of  mental  gymnastic  exercise  through  which  we  Iowa  lawyers 
put  ourselves  at  frequent  intervals,  before  our  Supreme  Court; 
not  that  they  have  the  slightest  effect  on  the  Court,  nor  were  ever 
known,  so  far  as  I  am  advised,  to  affect  a  decision,  but  simply  to 
keep  ourselves  in  practice.  Let  me  not  be  understood  as  mean- 
ing that  our  judges  never  feel  the  force  of  our  oral  arguments. 
We  have  all  observed  some  indication  of  an  impression  on  a 
judge  when  he  is  first  elevated  to  the  Supreme  Court,  but  over- 
come by  the  power  of  example  and  the  weight  of  numbers,  he 
soon  lapses  into  that  state  or  expression  of  ennui,  so  familiar  to 
us  all. 

In  the  particular  case  to  which  I  refer,  as  has  been  true  of  all 
cases  which  I  have  lost,  the  Court  had  rendered  a  decision  which 
was  so  erroneous  in  its  statement  of  the  law  in  so  many  partic- 
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ulars,  that  both  sides  filed  petitions  for  rehearing,  served  notice 
of  oral  argument,  and  after  filing  exhaustive  written  arguments, 
appeared  and  argued  orally  with  such  clearness  and  cogency, 
that  failure  seemed  impossible.  However,  the  Court  promptly 
overruled  both  petitions  for  rehearing.  As  a  fellow  attorney  who 
was  standing  by  remarked,  we  couldn't  get  a  rehearing  even 
when  we  agreed  upon  it.  As  the  original  decision  in  this  case 
was  against  me,  it  left  me  the  loser  and  I  have  come  to  the  conclu- 
sion that  our  Toastmaster  tendered  me  this  honor  tonight  to  make 
up  in  some  degree  for  the  loss  sustained.  If  I  am  correct  in  my 
surmise,  I  wish  to  request  Mr.  Toastmaster,  that  hereafter  in  the 
distribution  of  your  favors,  you  give  me  the  decisions  and  let  the 
other  fellow  have  the  honors.  The  promise  for  this  lawyer,  at 
least,  will  be  much  brighter  if  such  a  course  is  followed. 

I  am  somewhat  disconcerted  by  a  remark  made  to  me  by  our 
Toastmaster  just  before  he  introduced  me.  "While  you  were  all 
enjoying  the  recollection  of  the  good  things  we  have  already  had, 
Judge  Deemer  turned  to  me  and  naively  said :  ^'Do  you  think  we 
had  better  let  the  crowd  enjoy  themselves  awhile  longer,  or  shall 
we  proceed  with  your  toast  at  once?"  I  am  not  yet  sure  just 
what  he  meant.  Notwithstanding  these  uncertainties  and  em- 
barrassments, however,  I  appreciate  the  honor  of  being  per- 
mitted to  address  you  for  a  short  time  this  evening.  There  is 
one  thing  in  particular  in  connection  with  this  program  which 
has  been  unction  to  my  soul,  and  I  desire  to  take  this  occasion 
to  thank  the  Program  Committee,  the  newspaper  boys,  and  any- 
one else  who  has  had  anything  to  do  with  it.  I  have  been  some- 
what extensively  advertised  as  Honorable  Schuyler  W.  Living- 
ston. It  is  true  that  all  others  who  appear  on  this  program  have 
been  advertised  in  the  sam^  manner,  but  they  have  all  held  prom- 
inent positions  to  which  the  title  refers  when  applied  to  them. 
I  have  never  held  an  office  or  position  of  any  kind  to  which  the 
title  could  x>ossibly  refer.  I  have  never  been  even  a  candidate 
for  one.  So  that  when  the  title  ^^ Honorable"  is  applied  to  me, 
it  must  refer  to  some  quality  of  mind  and  heart  which  distin- 
guishes me  from  the  other  participants  on  this  program  and  per- 
haps from  the  members  of  the  Bar  in  general.    I  flatter  myself 
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with  the  thought  that  I  am  probably  the  only  lawyer  of  onr  fair 
State  who  has  enjoyed  this  rare  distinction. 

The  toast  to  which  I  am  to  respond  suggests  a  look  into  the 
future,  and  as  we  have  been  warned  by  our  Toastmaster  that  the 
unpardonable  sin  tonight  would  be  a  departure  from  the  subject, 
it  will  be  necessary  in  some  degree  to  forget  the  past  with  all  its 
ripe  wisdom  and  manifold  lessons.  I  do  this  with  some  trepida- 
tion for  I  have  known  men  who  have  brought  on  themselves  dire 
trouble  and  calamity  by  a  failure  to  look  behind.  I  read  of  a 
man  of  this  kind  a  few  days  ago.  He  was  a  small  man  who  had 
married  a  very  large  woman,  a  woman  with  a  square  jaw,  a 
steady  eye  and  a  genius  for  command.  After  some  years  the 
little  man  brought  suit  for  divorce  on  the  ground  of  cruel  and 
inhuman  treatment.  After  he  had  told  his  story  of  abuse  upon 
the  witness  stand,  the  judge  tumeed  to  him  sympathetically  and 
said:  ''I  should  like  to  ask,  when  and  where  did  you  first  meet 
this  woman  who  has  abused  you  so  shamefully  t"  To  which, 
after  some  thought,  the  worn  little  man  replied:  ''Well,  Judge, 
I  really  never  did  meet  her,  she  just  overtook  me."  Let  us  hope 
that  no  such  calamity  may  overtake  us  by  reason  of  our  failure  to 
look  behind  and  learn  from  the  experience  of  the  past. 

But  tonight  it  is  the  future  which  looms  before  us  and  it  is  big 
with  promise  for  our  profession.  We  are  not  now  considering  the 
baser  element  or  material  reward  which  we  all  fervently  hope 
and  pray  may  at  least  not  be  diminished,  but  have  in  mind  those 
larger  opportunities  for  public  service  which  our  changing  social, 
industrial,  and  political  conditions  offer.  This  is  neither  the 
place  nor  the  occasion  to  discuss  the  merits  or  demerits  of  the 
many  changes  which  have  been  made  and  are  proposed  in  our 
political  system.  The  changes  to  which  I  refer  are  chiefly  the 
result  of  the  extension  of  the  direct  voting  principle  in  the  form 
of  the  initiative,  referendum,  recall,  and  direct  primaries.  We 
probably  all  agree  that  the  more  democracy  we  can  have  that  is 
practicable  the  better,  but  a  discussion  of  what  would  be  "prac- 
ticable" would  raise  a  thousand  differences  of  opinion  in  this 
gathering,  not  only  in  our  present  condition,  but  even  at  a  tiine 
when  we  are  all  perfectly  sober. 

Whether  or  not  the  cure  for  the  ills  of  democracy  is  more 
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democracy  is  not  so  much  our  concern  tonight  as  is  the  fact  that 
we  are  face  to  face  with  more  democracy  and  what  that  means 
to  the  lawyer.  The  agitation  and  contests  of  the  last  decade  have 
not  been  so  much  over  the  fundamental  problems  of  our  civic  and 
national  life  as  over  changes  in  our  political  organization  and 
personal  leadership.  Not  so  much  over  what  we  are  going  to  do 
as  it  has  been  over  who  is  going  to  do  it  and  how.  The  net  result 
of  all  this  agitation  has  been  that  those  measures  which  appar- 
ently give  the  people  a  more  direct  voice  in  public  affairs  and 
those  leaders  who  have  tickled  the  ears  of  the  public  by  their 
advocacy  of  such  measures  have  gained  great  popularity. 

There  are  those  who  think  that  under  a  system  approximating 
pure  democracy  the  people  of  themselves  and  without  leadership 
will  manage  their  government  most  wisely.  This  is  a  delusion. 
The  people  will  have  leaders  either  self  imposed  or  chosen  by 
themselves  under  any  form  of  government  and  that  political 
organization  is  best  which  brings  to  the  front  the  best  and  most 
competent  leadership.  But  when  the  principle  of  the  direct  vote 
has  been  carried  to  the  limit,  when  the  people,  as  it  were,  become 
surfeited  with  democracy,  when  it  becomes  no  longer  possible  to 
rouse  them  to  fury  and  action  over  changes  in  the  methods  of 
our  political  organization,  they  will  stand  face  to  face  with 
fundamental  problems  of  our  national  life,  the  proper  solution 
of  which,  by  reason  of  their  magnitude  and  complexity,  will  re- 
quire far  more  sagacious,  courageous,  disinterested,  and  patriotic 
leadership  than  that  required  for  the  settlement  of  any  mere 
question  of  political  organization. 

Under  these  changed  and  changing  conditions,  where  are  the 
leaders  of  the  future  to  come  from  t  A  short  time  ago  in  deliver- 
ing an  address  to  the  graduating  class  of  the  Northwestern  Law 
School  in  Chicago,  (Jovemor  Hadley  is  reported  to  have  used  the 
following  expression:  ''This  is  a  government  of  lawyers  and 
always  has  been.  The  profession  of  the  law  has  been  more  in- 
fluential than  all  others  combined  and  lawyers  have  been  the 
dominant  class."  This  statement  aroused  much  unfavorable 
comment,  a  representative  sample  of  which  appeared  as  an  edi- 
torial in  one  of  our  largest  Iowa  daily  papers,  and  is  as  follows: 

10 
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The  ex-governor  stated  a  well  known  faet.  The  several  State  legialatiiiea 
and  Gongreae  have  been  always  under  the  domination  of  the  lawyers.  Some 
lawyers  are  good,  and  some  are  not.  It  is  a  prond  thing  whieh  Governor 
Hadley  said,  but  it  is  something  the  people  onght  to  remember.  In  every 
legislative  body  there  should  be  fewer  lawyers  and  more  bnsinees  men, 
farmers,  meehanies,  teaehers,  ete. 

Lawyers  are  elannish  and  in  the  legislative  bodies  as  a  rale  stand  to- 
gether. The  doctors  would  do  the  same  if  there  were  enongh  of  them  in 
any  legislative  body.  The  farmers  in  legislative  bodies  do  not  always  stand 
together.  They  follow  the  lawyers.  Henee  the  lawyers  have  responsibility 
and  influenee. 

Former  Governor  Hadl^  has  done  the  country  a  service  by  his  eonfeasioD. 

The  Gtevemor'g  statement,  if  correctly  quoted,  is  certainly  too 
broad  and  the  editor's  comments  entirely  misleading.  He  is 
probably  correct  when  he  says  that  the  profession  of  the  law  has 
been  more  influential  than  all  others  combined  if  he  was  re- 
ferring solely  to  political  and  governmental  affairs;  but  when  he 
says  that  this  is  a  government  of  lawyers  and  always  has  been, 
and  that  lawyers  have  been  the  dominant  class,  he  certainly  has 
not  followed  his  usual  precision  in  the  selection  of  words.  Law- 
yers do  not  constitute  a  class  in  the  true  sense  of  the  word,  any 
more  than  do  doctors,  newspaper  men  or  the  members  of  other 
professions.  Except  in  matters  pertaining  to  the  practice  of 
their  profession,  they  have  no  common  interests.  They  have  no 
common  recognized  social  or  industrial  standing  and  their  in- 
vestments and  property  interests  are  probably  more  varied  than 
are  those  of  any  other  profession  or  occupation.  About  the  only 
interest  that  we  have  in  common  is  what  we  have  to  pay,  and 
that  is  more  often  compound  than  common. 

It  would  be  impossible  to  hold  a  gathering  of  lawyers  of  any 
size  without  having  there  men  who  are  personally  interest^  in 
farming,  banking,  manufacturing,  merchandise,  railroading,  and 
almost  every  species  of  property  under  the  sun.  We  have  more 
jacks  of  all  trades  in  the  legal  profession  than  in  any  other  occu- 
pation, and  while  this  may  detract  some  from  the  technical 
efSciency  of  the  profession,  it  makes  it  truly  representative  of 
all  the  varied  interests  of  our  country,  and  prevents  united 
action;  for  the  maxim,  ** Where  your  treasure  is  there  will  your 
heart  be  also,"  is  just  as  true  of  the  lawyer  as  it  is  of  other 


Digitized  by  VjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  147 

people,  and  being  inured  to  opposition  and  more  or  less  self 
assertive,  they  do  not  stand  together  on  matters  of  public  concern 
in  legislative  bodies  or  anywhere  else.  The  real  reason  and  the 
only  reason  that  lawyers  preponderate  in  our  legislative  and 
executive  positions  is  not  found  in  any  class  interest  or  united 
action  on  their  part  but  because  they  constitute  a  body  of  our 
citizenship  which  has  more  training  and  learning  in  what  we 
may  call  the  science  and  art  of  government  than  any  other.  We 
do  not  have  and  probably  never  will  have,  a  body  of  citizens 
corresponding  to  the  English  Country  Qentry  who  were  specially 
trained  along  this  line.  Our  social  and  industrial  structure  is 
not  favorable  to  its  development.  Nor  will  the  American  people 
in  our  opinion,  take  kindly  to  schools  for  statesmanship.  They 
seem  to  show  a  marked  preference  for  those  who  have  lived  and 
worked  among  them  and  who  understand  them.  As  a  rule,  they 
would  look  upon  the  man  who  advertised  himself  as  a  school 
trained  statesman  very  much  as  the  traveling  man  did  upon  a 
dignified  professor  who  sat  down  beside  him  in  a  railroad  car. 
After  they  had  ridden  in  silence  for  some  time,  the  sociable 
traveling  man  turned  to  the  professor  and  asked  him  what  line 
he  carried.  The  professor  answered  with  much  dignity:  **I 
carry  brains;''  to  which  the  traveling  man,  after  looking  him 

over  for  a  few  moments,  replied :  *' Well,  you  carry  a  d poor 

line  of  samples." 

There  seems  to  be  no  immediate  prospect  of  the  formation  of 
any  body  of  our  citizens  who  will  have  the  education,  training, 
and  practice  in  political  and  governmental  affairs  that  the  mem- 
bers of  the  legal  profession  have.  There  will  be,  of  course,  as 
there  always  have  been,  many  and  brilliant  individual  exceptions. 
I  am  purposely  and  of  necessity  speaking  in  general  terms. 

The  standing  of  the  Bar  is  high  to-day,  but  as  in  all  humjin 
affairs,  there  is  room  for  improvement.  Owing  to  the  delin- 
quencies of  some,  there  is  a  lingering  suspicion  in  the  minds  of 
too  many  people,  that  lawyers  as  a  rule,  are  sly,  cold,  tricky,  and 
avaricious.  This  suspicion  on  the  part  of  many  people  is  well 
expressed  in  a  verse  of  doggerel  which  I  read  not  long  since.  It 
does  some  violence  to  our  language  but  illustrates  my  point  and 
runs  as  follows: 
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A  eantioiiB  look  around  he  stole, 

HiB  bags  of  ehink  he  chniik; 
And  many  a  wicked  smile  he  smole, 

And  many  a  wink  he  wank. 

This  has  its  amusing  side  and  yet  has  its  serious  side,  and  this 
suspicion  can  be  reduced  only  by  each  of  us  observing  a  high 
standard  of  individual  conduct 

Next  to  this  it  ia  of  the  highest  importance  that  the  lawyer 
make  himself  in  the  parlance  of  the  race  track,  a  first  rate  in- 
dividual performer.  He  should  be  careful  to  so  prepare  himself 
for  his  work  that  he  may  advise  his  clients  correctly  and  definite- 
ly as  to  their  rights.  He  cannot  hope  for  a  very  large  degree  of 
influence  unless  he  does  so,  and  many  lawyers  suffer  under 
charges  of  moral  delinquency  by  reason  of  incompetency  and 
carelessness. 

The  lawyer  who  lacks  in  moral  principle  and  competency,  is 
in  very  much  the  same  position  with  the  public  as  was  the 
father  with  his  son  in  a  fashionable  dining  room.  In  connection 
with  the  dinner,  the  father  had  ordered  white  wines,  champagne, 
or  other  such  non-intoxicating  ( t)  drinks,  and  during  the  course 
of  the  meal  warned  his  son  against  the  evils  of  intemperance  and 
admonished  him  that  he  should  never  become  intoxicated.  The 
son  asked  him  how  one  could  tell  whether  he  was  drinking  to 
excess.  The  father  by  way  of  illustration,  pointed  to  a  table  in 
the  comer  of  the  room,  and  said:  ''Do  you  see  those  two  men 
sitting  at  that  comer  tableT'  to  which  the.son  answered,  "Yes;*' 
and  the  father  then  said  with  an  air  of  superior  virtue  and 
wisdom:  "Now,  if  you  could  see  four  men  there,  you  would  be 
drinking  to  excess.''  The  son  looked  long  and  intently  at  the 
table  in  question  and  finally  turned  to  his  father  and  said: 
"But  father,  there  is  only  one  man  sitting  at  that  table."  If  we 
are  to  escape  such  a  predicament,  we  must  avoid  seeing  double 
and  confusion  of  thought,  and  practice  scrupulously  the  high 
ethics  of  our  profession. 

There  is,  however,  something  more  required  than  high  moral 
character  and  thorough  preparation  if  the  lawyer  is  to  be  of 
great  public  service.  He  must  in  some  dignified  and  legitimate 
way  make  himself  interesting  to  the  people  of  his  community 
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and  State,  in  order  that  he  may  become  a  leader  for  the  higher 
things  of  life.  The  greatest  objection  which  can  be  urged  to  our 
changed  methods  of  selecting  public  officials,  is  the  difficulty 
that  we  have  in  bringing  men  of  real  merit  and  ability  before  the 
people  in  such  a  way  as  to  receive  their  suffrage.  Such  men 
usually  have  too  fine  a  sense  of  propriety  to  indulge  in  personal 
advertising  and  are  greatly  handicapped  in  contests  with  men  of 
mediocre  ability  and  selfish  purposes,  who  are  constantly  haunt- 
ing newspaper  offices,  inspiring  personal  notices  and  advertise- 
ments and  resorting  to  every  device  or  trick,  no  matter  how 
cheap  or  contemptible,  to  create  a  fictitious  personal  valuation  of 
themselves  in  the  mind  of  the  public.  Along  with  other  ex- 
posures, we  should  have  an  exposure  of  the  methods  of  these 
personal  advertisers  who  are  found  in  every  comer  of  our  land. 
If  we  are  to  secure  the  best  results  under  our  changed  condi- 
tions, our  profession  should  assist  generously  in  producing  and 
bringing  to  the  front  the  best  leadership  which  our  citizenship 
affords. 

With  many  and  complex  public  problems  pressing  for  solution, 
the  promise  for  the  lawyer  depends  entirely  upon  the  manner  in 
which  he  measures  up  to  his  responsibility  and  opportunity.  If 
the  highest  hopes  for  our  profession  are  to  reach  fruition,  we 
must  maintain  a  high  moral  tone,  a  high  standard  of  excellence 
in  our  professional  work,  and  enter  earnestly  into  the  social, 
industrial,  and  religious  needs,  hopes,  and  aspirations  of  the 
people  among  whom  we  live  and  are  called  upon  to  serve. 

We  should  be  ever  ready  to  lend  our  influence  and  support  to 
all  needed  and  practicable  changes  which  will  benefit  society  and 
see  to  it  that  ''in  the  corrupted  currents  of  this  world,  offence's 
gilded  hand  may  (not)  shove  by  justice  and  that  the  wicked  prize 
itself  may  (not)  buy  out  the  law."  If  we  live  up  to  these  stand- 
ards, we  shall  merit  that  respect  and  confidence  which  we  shall 
most  surely  receive. 

The  Toastmasteb:  Gentlemen,  we  have  supplied  the  effete 
east  with  its  brain  and  brawn,  and  some  of  the  leading  financiers 
and  professional  men  in  New  York  City  are  Iowa  men,  Iowa 
bom.     The  same  thing  is  true  in  Chicago.    We  recently  dis- 


Digitized  by  CjOOQIC 


150  NIKETEENTH  ANNUAL  MEETING 

covered  another  gentleman  in  Buffalo,  N.  Y.  It  seems  he  was 
bom  out  here  at  Iowa  City ;  I  don't  know  how  many  years  ago; 
a  long  while  ago.  He  remained  here  long  enough  to  take  on  a 
good  physical  constitution,  and  then  he  took  the  train,  and  said : 
''Put  me  off  at  Buffalo/'  and  he  has  been  there  ever  since.  He 
has  been  returning  to  first  principles,  visiting  his  boyhood  home. 
We  discovered  he  was  here  for  that  purpose,  and  we  said  to  him, 
come  out  and  mingle  with  the  Bar  of  Iowa. 

I  have  the  pleasure  of  introducing  to  you  Honorable  Simon 
Fleischmann,  of  Buffalo,  N.  Y. 

BETURNING  TO  FIRST  PRINCIPLES 

Jfr.  Toastmaster  and  Fellow  Members  of  the  Bar: 

In  the  early  seventies  there  appeared  before  the  C!ourt  of  Ap- 
peals of  New  York,  the  highest  court  of  the  State,  composed  of 
distinguished  Judges,  including  Martin  Grover,  a  legal  genius 
from  the  rural  districts  of  the  commonwealth,  a  young  attorney 
who  arose  to  argue  his  first  case.  Overcome  by  the  importance 
and  solemnity  of  the  occasion,  the  budding  Blackstone  began  his 
address  something  as  follows:  ''For  the  first  time  in  my  legal 
career,  I  now  have  the  honor  to  stand  before  this  august  tribunal, 
which  holds  in  its  hands  the  lives,  property,  freedom,  and  des- 
tinies of  millions  of  freemen,  and  I  assure  this  Honorable  Conrt 
that  I  feel  profoundly  the  responsibility  resting  upon  me, 
and — ."  Judge  Grover,  who  had  stood,  or  withstood,  this  flight 
of  oratory  as  long  as  he  could,  here  broke  in,  and  said  to  the 
youthful  barrister :  ''Young  man,  I  wish  you  would  proceed  with 
your  second  point."  The  attorney  was  naturally  somewhat  dis- 
concerted, but  rallied  his  forces  and  discussed  the  more  salient 
features  of  his  appeal,  as  best  he  could. 

In  appearing  before  this  distinguished  body  of  judges  and 
lawyers,  my  feelings  are  akin  to  those  of  the  young  attorney, 
who  was  called  down,  or  jogged  on,  by  Judge  Grover,  and  for 
various  reasons  and  because  of  mingled  emotions.  In  the  first 
place,  this  is  my  first  appearance  before  an  Iowa  tribunal,  and  I 
feel  deeply  the  responsibility  resting  upon  me,  notwithstanding 
the  definite  warning  which  accompanied  the  kind  invitation  of 
your  President,  that  I  should  not  be  expected,  or  allowed  to 
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speak  more  than  twenty  minutes.  He  must  have  heard  of  my 
propensity  to  talk  until  the  court  becomes  exhausted,  and  wisely 
protected  the  Association,  over  which  he  presides,  from  discom- 
fort, and  himself  from  embarrassment.  I  may  say,  in  this  con- 
nection, that  I  am  utterly  opposed  to  the  recall,  not  only  of 
judges,  but  of  speakers  on  occasions  like  this,  and  to  avoid  that 
humiliation,  will  keep  an  eye  on  the  face  of  my  watch  as  I 
proceed. 

In  the  next  place,  in  coming  here  to  join  you  on  this  auspicious 
occasion,  I  return  to  my  native  State,  having  been  bom  a  Hawk- 
eye,  of  which  I  shall  always  feel  proud.  I  am  reliably  informed 
that  I  first  saw  the  light  of  day  in  Iowa  City,  early  in  life,  and 
that  I  was  taken  away  from  this  State  to  the  effete  civilization  of 
New  York  City,  when  I  was  less  than  four  years  of  age.  I  assure 
you,  that  the  process  was  one  of  duress,  or  at  least  ignorant 
acquiescence  on  my  part,  as  I  am  reasonably  certain,  from  my 
return  visits  to  this  State,  the  first  of  which  I  enjoyed  last  sum- 
mer, and  the  last  of  which,  I  trust,  this  may  not  be,  that,  if  I 
had  known  as  much  about  the  thrift,  progress,  attractiveness, 
and  promise  of  this  great  State,  when  my  parents  removed  me 
from  it,  I  should  never  have  consented  to  a  change  of  domicile, 
but  would  have  insisted  on  growing  up  with  the  country  and 
spending  my  life  here,  where  it  began. 

I  can  recall  many  interesting  episodes  which  my  father  related 
to  me  after  I  grew  up,  about  his  residence  in  Iowa  City.  Among 
other  things,  and  possibly  to  avoid  any  undue  conceit  on  my  part 
in  having  been  bom  in  Iowa  City,  my  father  told  me  that,  at  or 
about  the  time  of  this  important  event  in  my  career,  and  possibly 
because  thereof,  the  State  Capital  was,  with  reasonable  prompt- 
ness and  entire  completeness,  removed  from  Iowa  City,  where  it 
theretofore  creditably  existed,  to  Des  Moines,  where  it  has  since 
remained  undisturbed.  However,  I  find  and  am  consoled  by  the 
thought,  that  the  intellectual  center  of  this  great  State,  repre- 
sented by  the  University  of  Iowa,  has  at  all  times  remained  in 
Iowa  City,  and  has  grown  and  is  increasing  in  beneficent  influ- 
ence, and  that  its  central  or  administrative  building  remains  the 
old  original  State  House. 

I  was  also  gratified  to  learn,  on  my  recent  visit  to  Iowa  City, 
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that  my  parents  left  worthy  names  and  reputations  in  that  eom* 
munity;  and  my  removal  from  the  State,  at  the  early  age  at 
which  I  was  deported,  has  made  it  practically  impossible  for  me 
to  imperil  their  memories,  at  least  in  Iowa  City  and  its  immediate 
vicinity.  I  have  recently  had  an  investigation  made  as  to  Uie 
precise  building  in  which  I  was  bom.  I  find  that  my  advent 
made  so  little  impression  on  the  community  that  there  is  con- 
siderable difference  of  opinion  among  the  old  settlers  of  Iowa 
City,  as  to  the  exact  spot  which  served  at  the  locus  in  quo  of  this 
episode.  However,  under  all  of  the  circumstances,  and  because 
of  the  reasonable  certainty  that  I  was  bom  somewhere  in  Iowa 
City  and  certainly  within  the  boundaries  of  the  State  of  Iowa, 
I  feel  not  unlike  the  Irish  patriot,  who  once  observed,  ''I  love  my 
native  land,  whether  I  was  bom  there  or  not." 

I  do  not  wish,  however,  to  pose  as  overmodest,  since  modesty, 
like  other  virtues,  may  run  to  the  excess  of  affectation  and  insin- 
cerity.  I  therefore  confess  that  I  was  much  gratified  to  find  that 
I  was  not  unknown,  even  at  this  late  day,  on  the  extreme  western 
border  of  Iowa.  Evidence  of  this  encouraging  fact  was  afforded 
a  few  days  ago,  when  I  received  a  letter  in  Buffalo  from  one  of 
the  enterprising  editors  of  a  daily  newspaper  in  Sioux  City, 
stating  that  the  editor  in  looking  through  his  collection  of  photos 
found  that  my  picture  had  been  misplaced,  and  asking  me  to 
send  another,  which  I  cheerfully  and  eagerly  did.  It  was  a 
source  of  great  satisfaction  to  me  to  find  that  my  picture  was  in 
frequent  use  in  the  office  of  this  journal  and  that  as  the  result  of 
its  reiterated  exhibition,  presumably  on  the  front  page,  it  had, 
as  might  have  happened  with  the  picture  of  the  President  of  the 
United  States,  or  of  the  Governor  of  the  State,  or  of  Kaiser  Wil- 
helm,  been  accidentally  mislaid  and  that  a  duplicate  was  desired. 
Confidentially,  however,  I  have  some  latent  doubt  whether  the 
original  will  ever  show  up. 

I  am  satisfied  that,  if  I  were  speaking  this  evening  in  open 
court  and  had  spoken  as  irrelevantly,  and  possibly,  irreverently, 
as  I  have  thus  far,  one  of  the  members  of  the  bench  present 
would  long  since  have  suggested  to  me,  as  did  Judge  Orover  to 
the  young  attorney,  that  I  proceed  with  my  second  point,  to-wit: 
the  subject  of  my  toast,  which  is  entitled  '^  Returning  to  First 
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Prmciples/'  I  should  urge  in  answer  to  any  such  interruption, 
if  I  were  allowed  to,  that  I  have  thus  far  been  returning  strictly 
to  first  principles  in  recalling  and  reciting  ''the  story  of  my 
life/'  from  its  inception, — a  subject  of  vast  importance  and 
interest,  at  least  to  me,  however  tiresome  it  may  be  to  others. 
However,  in  a  sense,  I  have  no  second  point,  but  only  two  sub- 
divisions of  one  point,  like  the  Scotch  parson,  who  had  for  his 
subject  one  Sunday,  ''The  Prophets,"  and  after  talking  an  hour 
and  announcing  that  he  had  reached  the  end  of  the  first  sub- 
division of  his  subject,  viz:  The  Major  Prophets,  said  that  he 
would  now  proceed  to  consider,  with  equal  fullness  and  detail, 
the  second  sub-division,  viz:  The  Minor  Prophets,  and  intro- 
duced this  part  of  the  sermon  with  the  question,  "At  the  outset, 
let  me  ask,  what  place  shall  we  give  to  Malachif  whereupon,  a 
Scotchman  in  the  back  of  the  church  audibly  stated,  "Tou  can 
give  him  my  place,  for  all  I  care;  I  am  going  home." 

I  desire,  however,  to  utter  a  serious  word  under  my  topic  of 
returning  to  first  principles,  as  I  should  not  feel  satisfied  to 
devote  my  entire  toast  to  reminiscences  and  matters  of  personal 
concern.  Lawyers  should  in  these  days  of  unrest  take  frequent 
inventory,  so  to  speak,  of  what  permanent  legal  assets  we  have 
left.  One  of  our  great  predecessors,  Bufus  Choate,  uttered  an 
unconsciously  prophetic  truth,  many  years  ago,  when  he  stated 
to  a  friend  who  claimed  he  was  breaking  down  in  health  that, 
when  a  man's  constitution  gives  out,  he  can  go  on  living  for 
many  years  on  the  by-laws.  It  seems  to  me  that,  as  a  Nation,  we 
are  rapidly  approaching  a  condition  in  which  we  are  threatened 
with  having  to  live  on  the  by-laws  and  that,  when  these,  in  turn, 
give  out,  we  shall  have  to  give  up  the  national  life  and  health 
which  we  have  thus  far  enjoyed. 

The  Constitutions  of  the  United  States  and  of  the  several 
States  are  becoming  unpopular  and  are  regarded  by  many  as 
hindrances  to  the  Nation's  onward  march  of  progress,  and  it  is 
urged  by  many  leaders  of  thought,  self -constituted  and  otherwise 
constituted,  that  constitutional  restraints,  which,  until  recently, 
were  thought  necessary  for  the  protection  of  the  weak  against 
the  strong,  should  be  abolished  or  promptly  overridden  by  popu- 
lar vote,  some  going  so  far  as  to  advocate  the  summary  recall  of 
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judges,  who,  under  oath  to  enforce  ooDBtitational  law,  interpret 
and  enforce  it  aa  they  see  it,  but,  in  a  manner  not  pleasing  to  t 
contemporary  majority  of  voters.  While  this  position  of  many 
people  in  the  community  ia  quite  recent  in  its  definite  and  acute 
form,  it  ia  not  entirely  new.  You  have  all  heard  of  the  enter- 
prising politician  who,  years  ago,  on  being  told  that  a  bill  in 
which  he  was  interested  and  wanted  passed  or  approved,  violated 
the  Constitution,  uttered  the  phrase  which  has  become  familiar 
in  political  jurisprudence,  ''What's  the  Constitution  between 
friends  t"  This  lightness  of  touch  regarding  the  fundamental 
law  is  today  dangerously  prevalent,  and,  while  I  do  not  wish  to 
be  an  alarmist,  I  see  in  this  attitude  of  many  people,  a  menaee  to 
our  form  of  government,  which  I  regard,  fortunately  still  in 
common  with  many  survivors  of  the  old  school,  known  as  con- 
servatives, as  the  best  form  of  government  yet  devised,  and  in- 
dispensable, in  the  long  run,  for  the  preservation  of  onr  rights, 
liberties,  and  the  security  of  our  persons  and  property. 

It  seemfl  to  me  vital  that  we  return  to  first  principles  of  con- 
stitutional law  and  restraint,  and  that  we  lawyers,  especially, 
teach  and  impress  them  upon  the  lay  members  of  the  community, 
who  have  not  the  time,  opportunity,  nor  mental  training  fully  to 
appreciate  the  importance  of  maintaining  firm  legal  foundations 
for, our  political  superstructure.  Hand  in  hand  with  the  dis- 
respect for  constitutional  law  there  has  inevitably  grown  a  cor- 
responding disregard  for  the  opinions  of  lawyers  and  judges  on 
sociological,  governmental,  political,  and  even  on  legal  questions. 
This  was  forcibly,  but,  to  me,  somewhat  painfully  illustrated, 
last  September,  when  I  was  visiting  friends  in  Ohio  on  the  very 
day  that  the  new,  and  as  I  would  call  it,  in  some  respects,  new- 
f angled  Constitution  of  that  State  was  being  voted  upon,  and  for 
the  most  part  adopted,  the  principal  plank  rejected,  being,  para- 
doxically, that  for  women's  suffrage.  A  day  or  two  after  this,  I 
spoke  to  a  distinguished  surgeon  of  Ohio  in  regard  to  the  matter, 
as  the  doctor  had  been  a  member  of  the  Constitutional  Conven- 
tion which  framed  the  new  Constitution,  and  asked  him  how 
many  delegates  there  were  in  this  Constitutional  Convention. 
He  said  there  were  in  the  neighborhood  of  four  hundred.  I  then 
asked  him  how  many  of  them  were  lawyers.    He  said,  as  I  recall 
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it,  about  thirty,  adding  significantly  and  pointedly,  ''and  that 
was  enough.''  This,  off-hand,  will  strike  laymen  and  lawyers 
alike,  as  ''a  good  one''  on  the  lawyers;  but  it  seems  to  me,  that  it 
also  has  a  serious  and  ominous  echo,  implying,  as  it  does,  that  a 
convention  called  to  frame  the  fundamental  law  of  a  great  com- 
munity is  better  off  without  any  lawyers,  than  with  lawyers  in 
its  make-up.  Furthermore,  it  assumes  that  the  study  of  the  law, 
the  observation  of  its  practice  and  administration,  a  knowledge 
of  the  experience  of  all  ages  in  its  application,  which  can  only  be 
acquired  through  patient  labor  and  research,  are  worthless  in  the 
enactment  of  laws  for  the  government  of  a  great  people,  however 
necessary  and  indispensable  they  may  be  in  every  other  science, 
art,  or  other  sphere  of  human  activity.  This  attitude  of  mind, 
towards  the  law,  is  in  entire  keeping  with  the  prophetic  sugges- 
tion of  the  statesman,  already  quoted.  ''What's  the  Constitution 
between  friends  t" 

I  am  sure,  lawyers  are  more  reasonable  and  modest  in  their 
respect  for  the  knowledge  necessary  for  success  in  other  pursuits 
than  was  the  able  surgeon  who  considered  himself  and  his  lay 
associates  superior  in  ability  to  trained  lawyers  in  framing  the 
fundamental  law  of  the  land ;  for  if  one  of  us  had  broken  a  bone 
or  were  threatened  with  physical  infection,  as  the  body  politic  is 
with  political  blood  poisoning,  we  should  not  have  assumed  to 
treat  our  own  case,  but  have  gone  to  this  very  doctor  and  placed 
ourselves  under  his  care  and  followed  his  advice.  I  am  the  last 
one  to  claim  that  a  legislative  or  constitutional  body  should  be 
composed  exclusively  of  lawyers,  as  the  practical  view  and  advice 
of  successful  laymen,  business  men,  and  others,  are  necessary  and 
invaluable,  both  as  a  practical  matter  and  as  one  of  public  policy 
in  framing  laws.  On  the  other  hand,  it  seems  to  me  that  it  must 
be  self-evident  to  any  reasonable  and  cultivated  mind,  that  a 
law-making  body  without  the  guidance  of  lawyers,  or  minds 
trained  in  the  law,  is  a  monstrosity,  and  that  its  output  would 
cause  inextricable  confusion  and  disaster,  from  which  there 
would  soon  be  a  reaction  and  a  return  to  law-making  bodies  com- 
posed at  least  in  part  of  lawyers.  Even  if  such  a  non-legal  body 
cotdd,  for  a  time,  carry  a  community  along,  it  wotdd  be  because 
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its  leaders  smreptitiously  consulted  lawyers  in  the  preparataon 
of  the  laws  which  they  introduced  and  had  enacted. 

It  seems  to  me  imperative  that  lawyers,  both  individually  and 
collectively,  in  private  and  in  public,  enforce  the  necessity  for 
returning  to  first  principles.  A  witty  lawyer  of  renown,  of  New 
York  City,  recently  said  of  Theodore  Roosevelt,  of  whom  he  is  no 
admirer,  that  he  deserved  credit,  at  least  for  one  thing,  and  that 
was  for  reviving  the  ten  commandments;  that  people,  diongh 
they  had  heard  of  the  Decalogue  in  their  youth,  had  grown  a 
little  rusty  in  its  application,  and  that  it  was  time  that  someone 
called  attention  to  the  continued  existence  of  its  behests,  and 
that  Theodore  Roosevelt,  with  his  keen  eye  for  popular  strokes, 
had  come  to  the  rescue  at  the  psychological  moment  and  owed 
much  of  his  popularity  to  his  espousal  of  this  worthy  cause. 

Just  at  the  present  moment,  no  one  will  be  able  to  win  such 
fame  for  persuading  or  exhorting  the  people  to  go  back  to  the 
Constitution  of  the  United  States,  and  to  stand  for  its  supremacy 
and  sacredness.  It  is  to  be  feared  and  regretted,  that  too  many 
citizens  and  non-citizens,  at  present,  feel  about  the  Constitution 
as  a  man  did  about  a  certain  familiar  type  of  soup,  when  he  said, 
*' Ox-tail  is  going  a  good  ways  back  for  soup." 

I  should  greatly  enjoy  going  into  this  matter  further,  as  it  has 
caused  me  thought  and  worry,  and  show,  among  other  things, 
how  unnecessary,  undesirable,  and  dangerous,  as  it  seems  to  me, 
the  various  plans  are  that  have  been  suggested  for  making  the 
amendment  or  abrogating  of  Constitutions  more  easy  and  ex- 
peditious, or  for  attaining  the  same  ends  by  recalling  judges,  or 
recalling  or  overruling  judicial  decisions  by  x>opular  vote;  but 
neither  the  time  allotted  me  nor  the  essentially  joyous  character 
of  this  occasion,  justify  anything  approaching  ponderousness  of 
discussion,  with  its  resultant  retarding  effect  on  the  digestive 
process.  I  desire,  however,  merely  to  recall,  by  way  of  illus- 
trating the  sufficiency  of  the  method  of  amending  the  Federal 
Constitution,  provided  by  that  wonderful  document  itself,  as 
originally  drafted,  that  the  Amendment  which  has  just  been 
promulgated  as  the  law  of  the  land,  providing  for  the  election  of 
United  States  Senators  by  direct  popular  vote,  instead  of  by 
legislative  vote,  became  of  force  within  about  a  year  and  a  half 
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after  it  was  first  proposed  in  Congress ;  likewise,  that  the  Amend- 
ment authorizing  Congress  to  impose  an  income  tax,  became  ef- 
fective within  a  very  short  time  after  a  prior  act  of  Congress  had 
been  held  unconstitutional  by  the  Supreme  Court  of  the  United 
States.  So,  the  first  ten  Amendments  to  the  Federal  Constitution 
were  adopted  within  two  years  of  its  going  into  efFect. 

We  have  another  interesting  illustration  in  my  adopted  State 
of  New  York,  where  the  Employers'  Liability  Law,  known  as  the 
Ives  Law,  which  was  passed  in  1910,  and  held  unconstitutional 
in  March,  1911,  has  resulted  in  a  proposed  Constitutional 
Amendment  authorizing  such  an  act,  which  will  doubtless  be- 
come ^ective  on  January  1st,  1914,  within  less  than  four  years 
after  the  original  law  was  passed,  and  less  than  three  years  after 
it  was  held  unconstitutional.  Prior  to  the  passage  of  this  law,  in 
1910,  there  was  no  particular  demand  for  any  such  law  in  the 
State  of  New  York,  and  its  need  and  justification  have  grown  out 
of  very  recent  economic  developments.  It  would  seem  clear  that 
these  recent  Constitutional  Amendments,  enacted  in  compliance 
with  public  sentiment,  have  been  effected  with  sufficient  expedi- 
tion, and  that  anything  more  rapid  in  constitutional  evolution 
must  be  hazardous  and  not  consistent  with  due  deliberation. 
Besides  all  this,  it  is  the  opinion  of  able  judges  and  lawyers  that, 
under  the  Federal  and  State  Constitutions  as  they  have  existed 
without  amendment,  proper,  reasonable,  and  effective  compensa- 
tion acts  can  be  enacted  which  will  be  constitutional  and  yet  will 
accomplish  all  that  is  desired  by  and  for  workmen  injured  while 
in  the  employ  of  others,  provided  always,  adequate  legal  skill, 
care,  and  foresight  are  exercised  in  the  preparation  of  such  laws, 
instead  of  having  them  simply  scrambled  together  by  noisy  and 
untrained  orators  and  agitators.  Much  of  our  hasty  and  un- 
sound legislation,  enacted  at  the  behest  of  impatient  leaders, 
recalls  the  condition  of  certain  articles  of  food  in  a  southern 
restaurant,  in  which  a  guest  for  breakfast  said  he  would  like 
poached  eggs  on  toast,  to  which  the  waiter  replied,  ''I  don't  be- 
lieve that  we  have  any  eggs  this  morning  that  will  stand  poach- 
ing; but  I  can  give  you  a  nice  scramble." 

It  has  been  a  great  pleasure  for  me,  as  well  as  a  great  honor 
to  me,  to  be  your  guest  and  to  join  you  in  the  proceedings  and 
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festivities  of  this  year's  meeting  of  the  Iowa  State  Bar  Aasoeia- 
tion.  The  oceasion,  iiiYolying  as  it  has,  my  return  to  my  natiTe 
State,  has  awakened  in  me  and  will  perpetuate  deep  emotions  and 
happy  memories.  It  has  been  observed  that,  in  these  days,  a  man 
should  be  careful  in  selecting  his  ancestors.  I  am  glad  to  find  on 
visiting  my  birth-place,  that  my  precautions  in  this  regard  were 
ample  and  satisfactory.  It  is  also  a  source  of  gratification  to  me 
that,  in  selecting  the  place,  the  State,  and  the  Nation  of  my  birUi, 
I  made  no  mistake,  and  that  none  of  them  could  have  been  better  | 
chosen.  In  looking  about  me,  this  evening,  and  since  I  have  been  i 
in  Iowa,  I  find  that  all  judges  and  lawyers  look  alike  to  me.  They 
are,  for  the  most  part,  intelligent,  capable,  conscientious,  and 
trustworthy.  Whether  they  come  from  Iowa  or  New  York,  or 
go  to  Iowa  or  New  York,  their  purpose  and  ideals  remain  essen- 
tially the  same.  I  know  from  my  brief  stay  with  you,  that  a  New 
York  lawyer,  especially  if  he  was  bom  in  Iowa,  feels  as  much  at 
home  in  Iowa  as  in  New  York,  and  I  have  no  doubt  that  this 
would  be  the  same  if  he  had  not  had  the  honor  and  distinction  of 
being  a  native  of  the  Hawkeye  State.  You  may  rest  assured  that 
the  Bar  of  the  Empire  State  is  no  less  hospitable  or  interested  in 
the  elevation  of  the  profession  to  which  we  belong,  than  yon  are, 
and  will  accord  each  and  all  of  you  no  less  hearty  a  welcome  than 
you  have  shown  me,  should  you  honor  us  with  attendance  upon 
any  of  our  bar  meetings.  As  a  member  of  the  Bar  of  the  State 
of  New  York,  I  wish  you  continued  prosperity  in  the  great  work 
of  improving  and  elevating  the  law  and  its  administration,  and 
thereby,  the  general  public  welfare,  in  which  all  associations  of 
lawyers  are  engaged. 

I  desire  also  again  to  thank  you,  most  heartily,  for  giving  me 
this  opportunity  of  joining  you  in  your  deliberations  and  fes- 
tivities, and  in  having  thereby  afforded  me  the  additional  pro- 
found pleasure  and  satisfaction  of  visiting  my  native  State,  in 
whose  continued  thrift,  prosperity,  and  progress,  I  shall  feel  un- 
abated interest  and  concern,  so  long  as  the  life  which  was  here 
begun  shall  last. 

This  ends  my  second  and  final  point.  May  I  hope  for  the 
pleasure  of  discussing  a  third  with  you  at  some  future  timef 
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The  ToASTicASTEB :  Here  in  the  seclusion  of  this  room  we  may 
confess  among  ourselves  that  there  are  two  law  making  bodies, 
the  courts  and  the  legislature.  Sometimes  a  lawyer  becomes  dis- 
satisfied with  the  first  body  and  he  concludes  to  go  down  to  the 
legislature  and  correct  the  mistakes  of  the  court.  Usually,  how- 
ever, after  he  gets  through  there,  he  is  glad  to  come  back  to  his 
first  love  and  he  does  so  a  sadder,  if  not  wiser  man.  Your  own 
Senator,  J.  U.  Sammis  of  Sioux  City,  knows  something  about 
''Law  in  the  Making"  which  he  will  now  tell  us. 

LAW  IN  THE  MAKING 

Mr.  Toastmaster,  and  Oenilemen  of  the  Bar: 

An  Irishman  was  once  asked  by  a  friend  if  he  would  have  a 
drink  of  whiskey.  Without  replying,  and,  apparently,  without 
having  heard,  he  struck  an  ''attitude"  and  gazed  heavenward. 
After  a  moment's  wait  the  friend  said:  "Pat,  did  you  hear  mef  " 
"Yes,"  said  Pat,  "I  heard  yez,  but  I  thought  it  was  an  angel 


And  so  I  felt,  Mr.  Toastmaster,  when  your  committee  invited 
me  to  participate  in  the  exercises  of  this  occasion.  I  certainly 
felt  flattered,  and  regarded  it  as  the  greatest  compliment  of  the 
kind  I  had  ever  received.  For  that  matter  it  was  too  big,  as  I  am 
ready  to  admit.  That,  however,  was  your  committee's  affair,  and 
so  without  stopping  to  think,  and  before  I  could  muster  the 
cowardice  to  decline,  I  accepted.  But  as  soon  as  I  began  to 
reflect,  and  to  realize  that  the  company  in  which  I  should  find 
myself  would  be  composed  solely  of  distinguished  men  and  ora- 
tors, I  was  frightened  at  what  I  had  done. 

I  felt  like  the  farmer  who  was  leading  a  yoke  of  steers  by  a 
rope.  Having  occasion  to  use  both  of  his  hands  in  opening  a 
gate  he  tied  the  rope  to  one  of  his  legs,  whereupon  the  steers  ran 
madly  away,  dragging  the  poor  farmer  over  the  stones  and  the 
bumps  for  about  two  miles.  Finally  some  neighbors  rescued  him, 
and  on  the  return  of  consciousness  one  of  them  said,  "John, 
what  made  you  do  so  foolish  a  trick f"  and  John  replied,  "Well, 
I  realized  my  mistake  before  we  had  gone  four  rods."  But,  here 
I  am,  and  the  Toastmaster,  after  doing  a  few  splendid  stunts 
with  it  himself,  has  passed  to  me,  like  a  football,  the  weighty 
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subject  of  ''Law  in  the  Making/'  and  frightful  as  the  responsi- 
bility is  I  feel  that  I  must  do  something  with  it,  and  do  it  mighty 
quick. 

It  is  not  my  purpose,  howeyer,  to  introduce  an  innovation  into 
gatherings  of  this  character  by  confining  myself  to  a  subject.  It 
is  weU  enough  to  have  one,  perhaps,  as  a  point  from  whieh  to 
start,  but  to  undertake  to  return  to  it  is  a  dangerous  practice,  and 
one  that  I  shall  not  encourage. 

''Law  in  the  Making''  may  be  approached  from  so  many  dif- 
ferent angles  that  in  its  discussion  one  knows  not  where  or  how 
to  begin.  Whether  the  cloud  "is  backed  like  a  weasel"  or  is 
'*yery  like  a  whale"  depends  wholly  upon  the  latitude  from 
which  you  view  it,  and  as  I  am  somewhat  uncertain  as  to  my 
present  latitude  I  am  unable  to  accurately  estimate  the  shape 
and  character  of  my  subject.  I  presume  that  in  assigning  this 
topic  to  me  the  committee  temporarily  deluded  itself  into  think- 
ing that  because  I  had  the  honor  of  holding  down  a  seat  in  the 
legislature  during  two  sessions  I  must  know  something  of  how 
laws  are  made, — ^which  only  goes  to  show  how  easily  some  men, 
even  the  smartest  of  men,  are  fooled.  Now,  if  I  could  have  hood- 
winked my  constituents  into  so  believing,  the  career  of  a  budding 
and  promising  statesman  would  not  have  been  so  rudely  and  so 
suddenly  terminated,  but  somehow  they  conceived  the  idea  that 
if  a  man  was  incapable  of  learning  aU  there  is  to  be  known  of 
"Law  in  the  Making"  after  serving  an  apprenticeship  of  four 
years,  the  place  for  him  was  at  home,  so  at  home  I  remained. 
Some  day,  of  course,  they  will  realize  what  a  terrible  mistake 
they  made,  but  not,  I  fear,  until  it  is  forever  too  late  to  make 
amends. 

There  is  one  thing  about  "Law  in  the  Making"  that  my  brief 
experience  taught  me, — ^a  thing  that  many  good  people  fail  to 
appreciate.  It  is,  that  laws  are  not  really  made  by  our  legislative 
bodies.  The  members  of  these  are  simply  the  instrumentalities 
through  which  laws  are  formally  enacted,  but  their  real  making 
is  done  outside  of  our  legislative  halls.  We  may  not  always 
realize  that  this  is  true,  and  especially  is  it  difficult  for  legis- 
lators themselves  to  grasp  and  admit  its  significance,  but  it  is  the 
fact,  nevertheless.    I  know  that  the  popular  notion  is  that  the 
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men  who  are  chosen  to  represent  us  at  Washington  or  at  Pes 
Moines  are  the  saviours  who  make  the  laws  for  our  salvation,  but 
the  idea  is  largely  erroneous.  They  will  probably  refuse  to  be- 
lieve this  statement,  so  I  will  add  to  it  by  saying  that  the  real 
law-makers  remain  at  home,  while  their  representatives,  like 
puppets,  simply  do  their  bidding.  May  the  Lord  have  mercy  on 
us  when  this  ceases  to  be  true,  and  I  say  this  with  fervor  and 
understanding.  Not  that  those  who  undertake  to  carry  out  the 
will  of  the  people  in  the  enactment  of  laws  are  venal,  corrupt,  or 
incompetent,  but  because  it  would  be  impossible,  in  any  circum- 
stances, to  choose  for  this  work  men  who,  for  and  by  themselves, 
are  qualified  to  think  and  actually  make  laws  for  all  the  people. 
Some  of  them  may,  and  unfortunately,  some  of  them  do,  as  soon 
as  they  receive  their  certificates  of  election,  permit  themselves  to 
believe  that  the  wisdom  of  a  Solomon,  as  a  law-maker,  is  theirs, 
and  that  the  fate  and  destiny  of  their  State  and  country  are  in 
their  hands.  They  imagine  that  their  election  bears  the  stamp  of 
the  genius  of  statesmanship,  and  that  they  are  the  chosen  ones, 
inspired  by  the  Almighty  to  perform  valorous  and  noble  deeds  for 
the  saving  and  glory  of  mankind.  They  forget  that  genius  is 
perspiration  far  more  often  than  it  is  inspiration,  and  that  while 
capability  marks  some  men,  and  importance  others,  indispensa- 
biUty  attaches  to  none. 

However,  the  average  legislator  is  a  good  and  an  honest  man, 
bent  upon  doing  the  right,  and  as  soon  as  his  imaginary  sense  of 
importance  is  dissipated  and  he  begins  to  realize  who  the  real 
lawmakers  are,  he  settles  back  into  his  harness  and  becomes  a 
more  or  less  useful  animal,  depending,  of  course,  upon  his  ability 
to  pull,  and  to  work  his  team  mates,— K>r  work  with  them,  rather. 
His  highest  point  of  efficiency  is  never  reached,  however,  until  he 
learns  that  the  primary  function  of  law  is  to  prevent  crime  rather 
than  to  punish  criminals,  and  that  until  this  lesson  is  learned  and 
this  underlying  principle  is  incorporated  into  our  laws  they  will 
not  be  what  they  should  be,  falling  far  short  of  measuring  up  to 
the  standard  of  enlightened  statesmanship. 

The  greatest  obstacle  that  is  encountered  by  ''Law  in  the 
Making''  is  found  in  the  natural  vanities  and  weaknesses  of 
those  men  who  are  temporarily  clothed  with  legislative  authority. 

11 
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Too  often  they  dkr^^ard  the  wishes  and  interetta  of  the  people 
whom  they  represent,  and  trample  upon  their  own  moral  eon- 
victions  in  order  to  gain  a  temporary  political  advantage,  or  to 
secure  the  plaudits  of  an  unthinking  gallery.  If  any  of  you 
think  that  there  is  not  a  considerable  amount  of  ''playing  to  the 
grand-stand,''  and  of  real  hypocrisy,  in  every  legislative  body, 
something  ought  to  be  done  to  improve  your  eyesight, — you  are 
afiBicted  with  astigmatism  in  an  aggravated  form.  It  is  unfor- 
tunately true  that  the  desire  to  save  one's  own  political  hide,  and 
to  conserve  one's  selfish  x>olitical  fortunes,  too  often  are  the 
forces  which  determine  a  legislator's  actions,  and  I  presume  'Oiat 
80  long  as  men  are  human,  ambitious,  and  weak,  just  so  lon^  will 
this  condition  exist.  And,  as  a  result,  the  American  people  have 
often  reaped  the  whirlwind.  Crime,  assassination,  and  blood- 
shed have  frequently  followed  as  a  result  of  selfish  influences 
that  have  prompted  or  restrained  legislation. 

In  our  failure  to  effectually  shut  out  citizens  of  other  countries 
who  sought  refuge  here  from  prosecution  for  plots  and  crimes 
that  should  have  barred  them,  we  have  sown  to  the  wind.  We 
have  mistakenly  and  weakly  tolerated,  if  not  nursed  and  encour- 
aged, that  depraved  form  of  journalism  which  barters  truth  for 
falsehood,  places  a  premium  on  lies,  and  caters  to  depravity. 
We  have  indulged  free  speech  until  it  unhesitatingly  and  in 
bitterest  terms  assails  personal  character,  official  integrity,  and 
national  security.  Unrestricted  immigration,  yellow  journalism, 
and  licensed  assault,  more  than  all  other  things  combined,  are  the 
influences  which  affect  "Law  in  the  Making"  and  detrimentally 
shape  the  course  of  legislation.  These,  unfortunately,  are  the 
strongest  of  the  many  active  influences  which  dictate  the  making 
of  laws.  Because  of  them,  statutes  which  are  essentially  wrong 
in  principle  are  enacted,  €Uid  many  proposed  laws  which  are  just 
and  right  are  smothered  and  killed. 

When  all  is  done  our  legislators  say  that  they  meant  weU,  and 
so  they  did,  but  that  does  little  good.  It  is  what  doctors  say  when 
they  see  their  mistakes  go  by  in  a  hearse.  Our  earnest  attention, 
my  friends,  ought  first  to  be  given  to  these  real  law-making 
powers  that  exist  outside  of  our  Congress  and  our  legislatures. 
It  is  with  them  that  "Law  in  the  Making"  has  much  in  common, 
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and  it  is  with  them  that  the  people  ought  promptly  to  deal.  We 
most  come  to  a  realizing  sense  that  Democracy  without  just  laws, 
rigidly  enforced,  is  a  stupendous  farce.  If  our  politics  is  corrupt 
don't  blame  it  all  on  the  politicians  and  office-holders,  but  place 
the  blame  on  those  who  vote  them  into  power.  The  main  source 
of  political  corruption  lies  deep  in  the  carelessness  and  indiffer- 
ence of  the  multitude.  If  America  perishes  it  will  not  be  by 
Tiolence  from  without,  but  by  disease  and  degeneracy  from 
within.  ''Universal  suffrage  without  universal  virtue  is  uni- 
versal disorder."  We  need  patriotism  of  a  better  brand  than 
that  which  flourishes  in  so  many  places.  We  need  a  kind  of 
patriotism  which  has  as  one  of  its  constituent  elements  a  deep- 
bom  love  of  honesty,  because  no  patriotism  is  healthy  which  is 
not  honest  and  intelligent  as  well  as  sentimental.  Any  man  who 
is  unwilling  to  give  to  every  human  being  whatever  right  he 
claims  for  himself, — I  care  not  what  his  position,  his  x>ower,  his 
culture,  or  his  wealth,  may  be, — ^is  a  savage  who  has  no  place  in 
the  citizenship  of  a  free  Republic. 

''Law  in  tiie  Making,"  gentlemen,  has  its  conception  in  the 
womb  of  public  opinion.  If  this  public  opinion  is  cast  in  the 
crucible  of  honest  and  intelligent  patriotism,  good  laws  are  cer- 
tain to  result,  but  if,  on  the  other  hand,  it  is  moulded  by  selfish, 
didionest,  and  unpatriotic  men  to  serve  their  selfish  and  un- 
patriotic interests,  the  offspring  is  dishonor  and  disgrace.  And 
the  result  is  achieved  quite  as  often  by  preventing  the  passage  of 
good  measures  as  by  enacting  bad  ones.  In  fact,  I  believe  this  to 
be  the  more  common  and  insidious  method  that  is  employed,  and 
the  more  dangerous  because  of  its  easier  accomplishment.  Wit- 
ness the  workings  of  the  Illinois  legislature,  which  has  just 
adjourned,  and  the  single  instance  that  I  cite  is  illustrative  of 
many.  A  bill  was  introduced  in  behalf  of  the  liquor  dealers 
which  sought  to  create  a  vested  financial  interest  in  saloon  li- 
censes, and  it  was  estimated  that  this  measure,  if  it  became  a  law, 
would  put  more  than  fifteen  million  dollars  into  the  pockets  of 
the  distillers,  brewers,  and  saloon  keepers  of  that  State,  for  which 
they  would  give  no  consideration.  Another  bill  was  introduced 
in  the  interest  of  good  morals,  whose  effect  would  have  been  to 
drive  saloons  and  disreputable  road-houses  from  the  residence 
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and  near-by  roral  districts  of  Chicago.  The  liquor  forces  were 
not  strong  enough  to  pass  their  measnre,  but  their  organization 
was  80  effective  that,  with  the  aid  of  the  Speaker  of  the  House, 
they  were  able  to  prevent  the  other  from  being  brought  to  a  vote, 
and  thus  a  good  and  righteous  bill  was  defeated  by  an  unholy 
alliance  between  greed  and  immorality. 

In  our  national  Congress  similar  scenes  frequently  have  been 
witnessed,  and  the  will  of  a  majority  of  our  law  abiding  citizens 
thwarted,  even  to  the  extent  of  undertaking  to  enact  strictly 
class  legislation.  The  President  has  reluctantly  just  approved  a 
measure  which  was  clearly  designed  to  favor  and  exempt  from 
legal  penalties  certain  labor  and  farmer  organizations.  He  so 
declared  in  giving  his  reasons  for  signing  the  bill  and  indicated 
that  he  would  have  withheld  his  approval  if  the  wicked  purposes 
of  the  law  could  not  be  legally  circumvented.  We  all  must  know 
that  this  bill  did  not  represent  the  conscientious  belief  of  our 
members  of  Congress  as  to  what  is  right,  but  indicates,  simply, 
that  outside  political  influences  were  brought  to  bear  that  were 
sufficiently  strong  to  induce  a  lai^e  majority  of  them  to  close 
their  eyes  and  yield  to  a  clamor  instead  of  standing  firmly  by 
one  of  the  cardinal  principles  of  free  government.  Thus  "Law 
in  the  Making"  was  prostituted  to  the  sordid  purposes  of  prac- 
tical politics,  and  in  my  humble  judgment  a  blot  was  cast  on  the 
Congress  of  the  United  States  that  it  will  take  long  to  obliterate. 

But,  fortunately,  there  is  a  better  side  to  **Law.in  the  Making" 
and  a  brighter  view  to  take  of  it.  The  press  of  public  opinion 
and  the  fast  awakening  conscience  of  a  mighty  people  are  bring- 
ing wonderful  results.  Not  only  are  the  material  subjects  of 
tariff  and  currency  receiving  attention,  but  the  greater  problems 
of  social  justice,  employers'  liability,  and  national  and  inter- 
national arbitration  are  being  rapidly  pushed  to  the  front  and 
given  serious  consideration.  The  time  must  come  when  ''Law  in 
the  Making"  will  no  longer  be  dealt  with  along  purely  partisan 
lines;  when  those  greater  questions  which  affect  our  moral  as 
well  as  our  economic  welfare  will  be  settled  according  to  what  is 
right  rather  than  according  to  what  is  politically  expedient.  It 
is  then  that  a  new  era  of  prosperity  and  happiness  will  have 
dawned,  and  we  shall  be  able  to  lift  up  our  faces  to  heaven  and 
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declare  that,  at  last,  there  is  government  of,  for,  and  by  the  peo- 
ple. For  many  years  I  have  said,  and  I  still  firmly  believe,  that 
questions  like  the  levying  of  tariff  duties  are  nothing  but  great 
business  propositions,  and  that  they  never  can  nor  will  be  settled 
right  so  long  as  they  are  made  the  football  of  politics.  Concen- 
trate on  their  consideration  the  combined  patriotic  intelligence 
of  all  of  our  legislators  and  they  soon  will  be  permanently  settled 
to  the  glory,  and  happiness,  and  material  welfare  of  all  con- 
cerned. When  this  is  done,  ''Law  in  the  Making"  will  have 
become  a  simple  process  and  an  easy  and  patriotic  duty,  coveted 
rather  than  shunned  by  the  best  and  the  ablest  of  men.  When 
this  is  done  wages  and  social  justice  will  be  considered  in  their 
proper  relation  to  each  other,  without  hysteria,  cheap  advertis- 
ing, or  effort  to  make  political  capital  out  of  the  disclosures  of 
proper  investigation,  properly  made ;  no  discriminations  will  be 
made  in  favor  of  one  city  as  against  another  city  in  the  tolls  that 
are  charged  for  the  use  of  a  great  canal  that  in  its  proper  con- 
ception stands  for  universal  peace  and  the  right  of  the  United 
States  to  a  fair  share  of  the  world's  trade;  and  the  conservation 
of  human  resources  and  human  life  will  be  regarded  as  of  greater 
importance  than  the  saving  of  money. 

Yes,  then  we  shall  know  that  not  only  have  humanity  and 
civilization  laid  claim  to  the  waste  places  of  the  earth,  but  that 
new  lands  must  be  opened  to  American  trade  as  well  as  to  the 
trade  of  European  countries,  and  as  we  look  into  the  great  and 
unknown  future,  surrounded  as  we  shall  be  by  conditions  that 
bespeak  the  greatest  era  of  prosperity  and  growth  we  have  ever 
known,  we  shall  see  emblazoned  in  glowing  letters  across  the 
canopy  of  heaven  the  words,  ''Unto  you  is  given  dominion  and 
control  of  the  trade  and  civilization  of  the  world. "  We  shall  see 
our  army  so  enlarged  that  it  may  with  certainty  suppress  insur- 
rection and  repel  invasion,  and  our  navy  made  commensurate 
with  our  commercial  and  political  importance, — yes,  we  shall  see 
the  sails  of  American  ships  whitening  every  sea,  bearing  to  all  the 
places  and  comers  of  the  earth  the  seeds  of  a  better  civilization, 
and  the  products  of  American  farms,  American  manufactures, 
and  American  genius  and  invention.  And,  ^preater  than  all  be- 
side, we  shall  have  taught  the  world  that  America  is  a  Nation  the 
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secret  of  whose  saecess  rests  in  the  fact  that  justice  to  man  and 
honor  to  Qod  have  been  her  watchwords  and  her  guides. 

Thb  To^stmasteb:  There  never  has  been  any  Mason  and 
Dixon  line  in  the  jurisprudence  of  this  country  when  the  courts 
are  interpreting  and  enforcing  the  common  law.  It  is  quite  as 
common  for  the  Iowa  Court  to  cite  the  decisions  of  Alabanui,  as 
those  of  Ohio,  or  Pennflylyania.  However,  I  noticed  a  decision 
the  other  day  from  the  Supreme  Court  of  Mississippi  which  we 
are  not  likely  to  follow.  They  decided  down  there  that  a  razor 
is  not  a  deadly  weapon,  that  it  is  '^ an  implement  of  the  toilet." 
I  heard  of  a  colored  man  who  said  that  he  bought  his  razor  ''for 
social  purposes,"  but  I  fancy  that  on  occasion  it  might  become  a 
deadly  weapon. 

The  Federal  Courts,  of  course,  are  all  in  harmony.  There 
isn't  any  controversy  as  to  the  law  of  the  several  circuits  or 
districts  in  the  United  States  Courts.  I  do  not  believe  we  can 
close  this  meeting  without  having  a  word  or  two  from  Judge 
Speer,  who  lives  south  of  that  much  faded  line. 

Judge  Speeb:  Mr.  President  and  Brethren  of  the  Iowa  State 
Bar  Association:  I  do  not  know  that  I  was  ever  more  completely 
taken  by  surprise  except  once.  I  was  an  independent  candidate 
for  Congress  against  the  Democratic  nominee  in  the  old  district 
in  which  I  live  in  Georgia.  I  had  given  a  church  beU  to  the 
Methodists  in  Raven  County.  I  gave  it  purely  for  devotional 
purposes  although  there  were  those  who  thought  I  had  sinister 
motives.  They  had  no  steeple  so  they  put  the  bell  under  the 
church  and  they  said  even  then  they  could  hear  it  seven  miles. 
When  I  went  there  they  invited  me  to  speak  in  the  church. 
There  was  the  great  Chief  Justice,  Logan  E.  Bleakley,  extended 
at  full  length  on  one  of  the  benches,  listening  with  apparent  ap- 
proval to  all  I  said.  When  I  concluded  one  man  in  the  crowd, 
who  I  afterwards  learned  was  his  brother,  exclaimed:  ''Is  there 
no  one  here  who  desires  to  speak  f"  Whereupon  that  distin- 
guished man  walked  up  into  the  pulpit  and  proceeded  to  peel  the 
hide  off  of  me  as  thick  as  a  sow 's  ear.  Therefore,  considering  the 
lateness  of  the  hour,  permit  me  to  adopt  the  glossary  of  an  old 
pompous  darkey.    There  were  a  lot  of  other  darkeys  trying  to 
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ride  an  unbroken  male,  and  he  pushed  himself  through  the  crowd 
and  said:  ''Git  out  o'  de  way;  lemme  show  you  how  to  ride  a 
mule. "  They  gave  him  the  leg,  and  just  as  soon  as  he  struck  the 
back  of  the  vicious  animal,  he  went  up  twenty  feet  in  the  air,  and 
just  as  he  struck  the  ground  he  said :  ''There,  dat's  de  way  to  do 
it;  when  you  see  he's  goin'  to  throw  you,  git  off/'  Qentlemen, 
allow  me  to  get  off. 

The  Toastmasteb:  Although  it  is  very  late,  I  do  not  feel  that 
we  can  adjourn  this  meeting  without  toasting  the  oldest  member 
of  the  Iowa  bar,  present  at  this  meeting.  A  couple  of  crooks 
concluded  to  burglarize  a  house  one  evening,  and  having  picked 
out  the  dwelling  the  main  actor  went  inside.  When  he  came  out 
the  man  who  was  on  watch  said:  "What  did  you  getf"  He 
replied:  "The  bloke  who  lives  in  there  is  a  lawyer;  I  didn't  get 
nothing.''  The  watcher  said:  "Well,  what  did  you  loeef "  Oc- 
casionally a  man  breaks  loose  from  his  profession,  and  by  reason 
of  his  training  as  a  lawyer  or  otherwise,  he  accumulates  a  fortune. 
I  want  to  introduce  to  you  to-night,  leaving  it  to  his  option,  to 
speak  or  not,  a  man  who  was  admitted  to  the  bar  in  Sioux  City, 
six  months  before  I  was  bom ;  I  refer  to  the  Honorable  Frederick 
M.  Hubbell,  of  Des  Moines. 

Mb.  HuBBELXi :  Oentlemen  of  the  Bar  of  Iowa:  I  wish  I  could 
make  an  entertaining  speech.  I  will  say,  however,  in  a  reminis- 
cent mood,  that  I  came  up  to  Sioux  City  on  the  13th  of  March, 
1856,  to  take  a  claim,  having  been  induced  to  do  so  by  Samuel  H. 
Casady,  who  then  lived  here,  but  was  visiting  his  brother  P.  M. 
Casady,  at  Des  Moines,  for  whom  I  was  worldng  at  that  time  for 
$100  per  year  and  my  board.  I  didn't  think  I  was  getting  ahead 
fast  enough  and  I  was  told  that  I  could  take  a  valuable  claim  up 
here,  which  I  did,  but  being  too  young  to  preempt  it,  I  sent  for 
my  father  to  come  out  and  preempt  it  for  me. 

I  obtained  employment  with  Andrew  Leach  immediately  upon 
arriving  here,  as  clerk  in  the  Receiver's  office  of  the  Land  Office 
of  the  United  States.  We  were  then  selling  this  land  around  here 
for  $1.25  per  acre.  The  Government  withdrew  all  this  land  from 
the  market  about  the  1st  of  June,  1856,  and  I  went  into  the  Re- 
corder's office  and  recorded  deeds  for  awhile.    At  that  time  there 
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were  two  hotels  in  Sioux  City,  the  names  of  which  I  do  not  now 
recall,  but  the  '"boys"  called  one  of  them  the  ''Terrific''  and  the 
other  the  ''Severe,"  and  I  lived  at  the  "Severe." 

My  friend,  T.  Elwood  Clark,  who  lived  at  Sargent's  Blufii, 
consented  to  ran  for  Clerk  of  the  District  Court,  and  was  elected 
in  August,  1856,  by  forty  majority,  and  he  appointed  me  as  his 
Deputy  and  I  had  all  the  emoluments.  The  best  compensation  I 
received  for  any  kind  of  work  was  making  out  naturalization 
papers  for  a  Frenchman  or  a  Qerman  or  some  other  foreigner. 
I  got  $2.50  for  that  and  it  was  what  we  called  easy  money.  I 
lived  along  in  that  way  through  Mr.  Clark's  term  of  office,  which 
expired  about  September  Ist,  1858.  Meanwhile,  I  had  been  read- 
ing Blackstone  snd  other  law  books,  and  my  friends  knowing  of 
this,  suggested  that  I  be  admitted  to  the  bar.  Acting  upon  this 
suggestion,  Omar  Newman  and  N.  C.  Hudson  were  appointed  a 
committee  to  examine  and  report  as  to  my  legal  qualifieationa 
Their  findings  seeming  to  be  favorable,  I  was  on  the  24th  day  of 
April,  1858,  admitted  to  the  Bar  of  Woodbury  County. 

In  1859  I  conceived  the  idea  that  Sioux  County  oug^t  to  be 
oi^anized,  and  I  prevailed  on  three  other  young  fellows  to  go 
with  me  up  into  that  county  in  December,  1859.  We  took  with 
us  a  tent,  some  flour  and  beans,  a  stove,  and  a  dressed  hog,  and 
crossed  over  the  county  line  about  one  mile  where  we  built  a 
dug-out  in  the  side  of  the  hill  near  the  Big  Sioux  River.  I  don't 
remember  what  kind  of  a  roof  we  put  on  our  dug-out,  but  at  any 
rate  we  crawled  in  and  lived  there  on  bean  soup  and  biscuit  that 
winter.  I  wasn't  a  good  cook,  so  the  boys  didn't  let  me  do  the 
cooking.  They  said  my  biscuits  were  only  good  for  wolf  bait,  so 
I  took  to  dish-washing  and  there  was  no  complaint  made  of  my 
work  in  that  line. 

The  first  election  in  Sioux  County  was  held  in  that  dug-out 
W.  H.  Frame  was  elected  County  Judge,  whose  duties  at  that 
time  were  substantially  the  same  as  are  now  performed  by  the 
Board  of  Supervisors.  Joseph  Bell  was  elected  Sheriff,  Emerson 
L.  Stone  was  elected  Treasurer,  and  I  was  elected  Clerk  of  the 
District  Court,  because  I  thought  I  knew  something  about  that 
branch  of  the  business.  That  election  occurred,  I  should  tiiink, 
about  the  last  of  February,  1860.    Not  being  satisfied  with  living 
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that  way,  as  soon  as  warm  weather  came  on  we  went  up  about 
five  miles  farther  north  and  built  a  twoHstory,  hewed-log  house, 
and  called  the  place  Calliope,  the  county  seat  of  Sioux  County. 
The  county  offices  were  located  in  that  building,  all  the  business 
was  transacted  there,  and  the  county  officers  all  lived  there,  and 
that  being  the  only  settlement  in  the  county,  we  four  were  the 
whole  thing. 

There  was  in  Sioux  County,  I  think,  about  175,000  acres  of 
entered  land,  and  we  got  out  the  tax  list,  collected  some  taxes, 
and  issued  warrants  for  building  bridges.  Many  of  the  comers 
of  sections  and  halfnaections  having  been  lost  or  destroyed,  we  re- 
surveyed  a  considerable  part  of  the  county  and  issued  county 
warrants  to  pay  for  our  services. 

I  got  tired  of  my  employment  up  there  and  in  May,  1861, 
withdrew  and  went  down  to  Des  Moines.  At  that  time  the 
county  was  in  debt  about  $3,000,  evidenced  by  county  warrants, 
my  one-quarter  share  of  same  being  $750.00.  I  left  this  with  Mr. 
Stone  to  collect  and  remit  to  me,  but  never  got  a  cent  on  that 
claim. 

One  of  the  sources  of  my  profit,  which  in  those  days  was  very 
meager,  while  I  was  Deputy  Clerk  of  the  Court  in  Woodbury 
County,  was  to  buy  county  warrants.  They  were  for  sale  at 
twenty-five  cents  on  the  dollar  and  sometimes  I  could  buy  one  for 
twenty  cents.  I  did  not  think  they  were  worth  par  and  that  if  I 
could  buy  them  at  twenty  cents  and  sell  them  at  fifty  cents  to 
persons  who  could  use  the  warrants  in  paying  their  taxes,  I  was 
doing  very  well. 

Now,  gentlemen,  this  is  just  a  little  history.  I  have  not  at  this 
time  met  a  man  in  Sioux  City  who  was  here  when  I  was,  back  in 
the  early  days.  I  thought  today  I  would  go  up  to  Sioux  County 
and  see  where  the  county  had  been  settled,  and  I  did.  It  looked 
natural  and  I  could  locate  the  place  where  we  built  the  dug-out, 
I  also  located  the  place  where  we  built  the  county  seat,  the  two- 
story,  hewed-log  house.  I  found  a  woman,  a  Mrs.  Tibbies,  who 
said  she  had  occupied  that  building  for  two  years,  commencing 
about  1872,  but  that  building  was  destroyed  long  since,  and  there 
is  no  sign  of  it  left. 

Oentlemen,  I  do  not  think  of  anything  else,  and  I  thank  you  if 
you  will  excuse  me. 
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Fridat  Forenoon  Session 

9:30  O'CLOCK  A.  M. 

The  PRESIDENT:  The  AsBOciation  will  come  to  order.  The 
new  Executive  Committee  will  meet  during  the  hour  for  lunch- 
eon, it  being  the  duty  of  this  committee  to  select  the  time  and 
place  for  holding  the  next  meeting.  The  Nominating  CJommittee 
wiU  alao  meet  and  be  ready  for  their  report  at  the  beginning  of 
the  afternoon  aession. 

Axe  there  any  further  resolutionB,  motions,  or  i>etition8  to  oome 
before  us  this  momingt 

The  Segbetabt  :  I  have  here  a  recommendation  with  reference 
to  an  appropriation  to  help  in  the  work  of  the  Committee  on 
Uniform  Laws  which  was  handed  to  me  by  Mr.  N.  D.  Ely,  which 
is  as  follows: 

'^Whebeas,  the  important  work  of  the  Conference  of  Commis- 
sioners on  Uniform  State  Laws  is  carried  on  by  said  commis- 
sioners paying  their  own  expenses  and  without  compensation  and 

'^Wheeeas,  expenses  of  printing,  stenographers,  and  obtaining 
and  circulating  information  are  heavy  and  are  met  solely  by  con- 
tributions of  some  State  legislatures  or  bar  associations  or  by 
individuals, 

**  Therefore,  be  it  Resolved  by  the  Iowa  State  Bar  Associa- 
tion that  the  sum  of  One  Hundred  Dollars  ($100)  be  appropri- 
ated from  the  funds  of  this  Association  to  be  sent  to  said 
commission  to  be  used  by  it  in  furtherance  of  its  work,  and  the 
treasurer  is  hereby  directed  to  draw  a  warrant  for  said  sum  and 
forward  the  same  to  the  Treasurer  of  said  Commission.'* 

The  Pbesident  :  You  have  heard  the  resolution,  what  will  you 
do  with  itf 

Upon  motion  dtdy  made  the  resolution  was  adopted. 

Mb.  0.  P.  Mtebs  :  I  desire  to  offer  a  resolution  in  regard  to  the 
appointment  of  a  committee  of  five,  to  report  next  year  in  regard 
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to  some  plan  or  flystem  of  lamd  titles,  in  order  to  simplily  and 
make  lees  expensive  onr  transfer  of  land  titles.  It  is  as  follows : 
**B€solved,  that  a  special  committee  of  five  members  be  ap- 
I>ointed  by  the  Chair,  to  report  at  the  next  annual  meeting  upon 
the  Torrens  Land  System,  or  other  similar  qrstems  as  to  land 
titles,  in  order  to  simplify  and  make  less  expensive  the  transfer 
of  land  titles." 

I  move  the  adoption  of  the  resolution. 

The  motion  was  dnly  carried. 

The  PBESmENT :  The  first  paper  this  morning  is  to  be  read  by 
Mr.  F.  F.  Paville,  upon  the  subject,  *' Criticising  the  Courts.'' 

CEITICISma  THE  COUBTS 

Whatever  may  be  the  cause,  there  is  no  denying  the  fact,  that 
there  has  been  an  economic  and  political  unrest  throughout  the 
entire  country  for  the  past  few  years.  It  has  not  been  confined 
to  the  strife  and  enthusiasm  attendant  upon  political  campaigns. 
It  is  infinitely  deeper  and  more  far-reaching  than  this.  It  has 
permeated  the  entire  body  politic.  Every  man  feels,  or  at  least 
seems  to  feel  as  if  something  was  wrong  somewhere.  That 
''the  times  are  out  of  joint"  seems  to  be  conceded  to  a  certain 
degree  on  all  sides.  It  is  generally  admitted,  or  rather  assumed, 
that  ''something  is  rotten  in  the  state  of  Denmark,"  but  there  is 
by  no  means  an  unanimity  of  opinion  as  to  the  precise  character 
or  location  of  the  alleged  putrefaction. 

We  are  enjoying  an  era  of  unprecedented  and  Nation-wide 
prosperity.  Our  wealth  is  increasing  by  the  millions  at  each 
striking  of  the  hour.  Labor  finds  ready  employment,  with  short- 
ened hours  and  an  increased  wage.  Capital  has  abundant  oppor- 
tunity for  investment  with  ample  returns.  We  are  at  peace  with 
all  the  world.  But  notwithstanding  these  conditions,  we  are 
living  in  an  era  of  criticism  and  condemnation.  We  have  become 
a  nation  of  Iconoclasts  and  Critics.  The  low  standards  of  our 
political  campaigns  have  contributed  their  full  share  to  produce 
this  condition.  We  boast  much  of  the  "freedom  of  the  press," 
but  all  too  often  this  privilege  is  prostituted  into  an  exercise  of 
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vicious  and  unwarranted  attaclos  upon  men  and  their  motiyes. 
The  demagoc^e  and  the  charlatan  have  not  been  dow  to  endeavor 
to  profit  by  adding  fuel  to  the  flame  of  criticism. 

It  is  not  surpriaing,  under  thea6  general  conditions,  with  vrhkk 
we  all  are  familiar,  that  there  should  have  developed  a  critieisin 
of  the  courts  of  the  country  of  a  character  and  to  an  extent  never 
before  known  in  the  Nation.  There  is  no  need  for  us  to  shut  our 
eyes  to  the  situation.  We  shall  not  help  the  conditions  any  by 
ignoring  the  critics  or  the  criticisms.  The  plain  unvarnished 
truth  is  that  the  courts  of  the  country,  the  members  of  the  pro- 
fession of  law,  and  the  methods  of  the  administration  of  justice, 
are  ''under  fire."  We,  as  lawyers,  can  neither  ignore  the  situa- 
tion nor  evade  it.  We  have  a  duty  in  the  matter  not  only  as 
members  of  our  profession,  as  officers  of  the  courts,  but  as  patri- 
otic citizens  as  well. 

If  our  courts  are  subject  to  criticism,  we  shall  be  of  small 
service,  either  to  them  or  to  ourselves,  by  failing  to  meet  that 
criticism  frankly  and  candidly.  That  judges  are  sometimes  in- 
competent, or  dishonest,  is  undoubtedly  true.  That  some  pro- 
visions of  the  law,  especially  in  methods  of  procedure,  are  archaic, 
cumbersome  and  unsatisfactory,  must  be  conceded.  But  that  tiie 
flagrant  and  wholesale  attacks  that  have  been  made  generally 
upon  the  courts  and  the  administration  of  the  law,  are  unwar- 
ranted, false  and  vicious,  every  lawyer  knows. 

Much  of  the  honest  criticism  of  the  courts  and  of  the  law  has 
come  from  judges  and  lawyers  of  high  standing,  who  have  been 
actuated  by  an  honest  and  sincere  desire  to  further  needed  re- 
forms. The  great  difficulty  haiS  been  that  at  once  these  criticisms 
have  been  seized  upon  and  warped,  garbled  and  exaggerated  and 
made  the  basis  of  the  most  unwarranted  and  unjustifiable  attacb 
on  the  courts.  Let  me  illustrate  by  a  fair  sample  of  a  vast 
amount  of  this  kind  of  criticism. 

No  man  of  common  sense  and  sober  judgment  will  question  for 
one  moment,  that  Ex-President  Taft  is  a  firm  believer  in  main- 
taining the  integrity  of  the  courts  of  this  country.  But  because 
this  eminent  jurist  and  lawyer  has  criticised  some  features  of  the 
administration  of  law  in  the  United  States,  his  statements  made 
in  the  utmost  good  faith,  to  assist  in  needed  reform,  have  been 
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used  noi  io  help  secure  the  needed  reform,  but  rather  tortured 
and  twisted  into  interpretations  he  never  dreamed  of,  and  are 
used  as  the  basis  for  wholesale  attacks  against  the  law  and  against 
tbe  courts  that  administer  it.  Upon  one  occasion,  the  ex-president 
said,  ''One  reason  for  the  delay  in  the  lower  courts  is  the  dis- 
position of  judges  to  wait  an  undue  length  of  time  in  the  writing 
of  their  opinions  and  judgments.  I  know,  for  I  have  been  a 
sinner  in  that  regard  myself.  In  English  courts  the  ordinary 
practice  is  for  the  judge  to  deliver  judgment  immediately  upon 
the  close  of  the  argument,  and  this  is  the  practice  which  ought  to 
be  enforced  here.*' 

It  could  scarcely  be  claimed  that  such  a  criticism,  coming  from 
such  a  source,  would  be  deemed  to  be  ''inflammatory."  It  was  a 
criticism  and  a  suggestion  of  a  remedy  by  an  eminent  authority, 
honestly  given  for  the  commendable  purpose  of  assisting  in  a 
needed  reform  in  the  administration  of  the  law.  It  was  entitled 
to  honest  consideration.  But  how  was  it  usedt  One  of  the  lead- 
ing periodicals  of  the  country  paraded  it  under  startling  head- 
lines in  an  article  on  the  "Law's  Delay."  In  this  article,  among 
other  things,  the  author,  referring  to  the  delay  in  the  courts, 
said,  "It  is  my  personal  opinion  that  no  crazy  bomb-thrower  who 
ever  landed  on  these  shores  has  ever  done  a  tenth  part  of  the  harm 
to  American  institutions,  which  this  judicial  anarchism,  in  its 
inniunerable  manifestations,  has  worked  to  render  justice  a  thing 
of  jest  and  contempt."  This  is  but  a  fair  sample  of  a  flood  of 
similar  articles  that  have  appeared  in  prominent  periodicals 
throughout  the  country. 

Have  you  men  of  the  Bar  discovered  that  the  administration  of 
the  law  is  "anarchism"  ten  times  more  dangerous  than  that  of 
any  crazy  bomb-thrower  t  Please  remember  that  these  are  not 
the  "mouthings"  of  some  street-comer  agitator.  They  are  the 
declarations  of  one  of  the  greatest  periodicals  of  the  country, 
that  is  read  by  millions  of  intelligent  American  citizens,  and  the 
author  is  at  least  endeavoring  to  convey  to  the  reader  who  is  not 
careful  to  discriminate,  that  Ex-President  Taft  thinks  that  the 
administration  of  the  law  is  in  this  deplorable  condition. 

Again,  a  United  States  Judge,  in  a  distant  Stafe  disgraces  him- 
self and  his  high  ofSce  by  his  personal  habits ;  while  another,  at 
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the  Nation's  Capital,  prostitutes  his  position  to  his  personal  gain. 
Immediately  a  perfect  torrent  of  criticism  and  dennneiation 
breakB  loose,  which  is  directed,  not  against  the  ofFenders  alone, 
bnt  against  all  courts,  and  the  law  in  general.  The  entire  system 
of  jurisprudence,  the  practice  of  law,  and  judges  and  lawyers 
alike  are  ruthlessly  and  relentlessly  attacked.  It  is  a  golden  op- 
portunity for  the  demagogue  who  is  seeking  to  further  his  own 
ends  by  dramatic  appeals  to  those  who  are  eager  to  be  told  that 
they  are  being  abused  in  some  way  that  they  do  not  understand. 

Not  many  months  ago,  one  of  the  great  weeklies  of  the  country 
declared,  ''We  have  in  the  United  States,  at  least  five  times  as 
many  judges  as  there  is  any  necessily  for,  and  the  chief  oceupa- 
iion  of  these  j%idges  is  the  obstruction  of  jastice/'  How  long 
since  did  ''the  chief  occupation  of  the  judges  of  this  country  be- 
come the  obstruction  of  justice"!  When  was  it  first  ascertained 
that  the  rights  of  the  people  would  be  promoted  and  litigation 
would  be  facilitated  if  we  only  had  one-fifth  as  many  judges  t 
These  are  not  the  denunciations  of  an  anarchist  They  are  the 
statements  of  a  great  paper,  supposed  to  be  soberly  dealing  with 
a  great  and  important  public  question. 

Another  form  of  attack  grows  out  of  decisions  that  are  un- 
popular. A  Supreme  Court  recently  declared  a  law  to  be  uncon- 
stitutional. The  public  thought  the  law  desirable  and  wanted  it 
upheld.  A  series  of  articles  followed  in  a  great  journal  contain- 
ing such  statements  as  the  following:  "Sometimes  I  am  inclined 
to  paraphrase  Dr.  Johnson's  bitter  sentence  and  say  of  our  be- 
loved Constitution  that  it  is  the  last  refuge  of  the  scoundreL  It 
certainly  is  the  safe  refuge  of  the  corporation  and  the  rich 
litigant."  And  no  less  a  personage  than  a  candidate  for  the 
Presidency  of  the  United  States  refers  to  the  "type  of  mind" 
possessed  by  the  Supreme  Court  of  the  United  States  in  de- 
claring a  statute  unconstitutional,  as  being  "fossilized." 

Scores  of  articles  of  like  import  have  appeared  in  the  public 
press  all  over  the  country,  denouncing  the  courts,  the  lawyers  and 
the  law.  A  man  is  accused  of  a  crime.  The  public  believe  him  to 
be  guilty,  and  desire  that  his  punishment  be  summary  and  severe. 
He  is  tried  and  duly  convicted.  He  prosecutes  his  case  to  the 
Supreme  Court.     The  law  which  the  people  have  themselves 
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made,  provides  the  tinoe  in  which  that  appeal  shall  be  proeecuted. 
Frequently  there  is  much  impatience  that  any  delay  ia  occasioned 
by  an  appeal,  and  all  this  blame  is  often  laid  at  the  door  of  the 
court  that  as  yet  has  not  even  acquired  jurisdiction  of  the  case. 
Then,  if  the  court  reverses  the  case  on  what  are  commonly  re- 
garded as  ''technical  grounds,"  the  criticisms  and  denunciations 
are  bitter  and  extreme.  That  the  real  fault  lay  in  the  law  itself, 
that  the  court  had  no  discretion  whatever  under  the  circum- 
stances, is  of  no  moment  whatever.  The  man  whom  the  public 
condemned,  even  without  hearing  the  evidence,  has  been  granted 
a  new  trial  by  the  Supreme  Court  That  is  enough  for  the 
critics.    "The  court  is  corrupt."    **The  law  is  a  farce." 

A  very  prominent  and  popular  periodical  recently  declared, 
*  *'  The  law,  as  administered  in  this  country  by  the  Courts,  is  rarely 
a  broad  consideration  of  the  merits  of  the  case,  but  rather  an  end- 
less citation  of  precedents  and  former  judgments.  .... 
The  law  in  an  appalling  number  of  cases,  is  simply  a  question  of 
which  side  has  the  larger  retainer  fees." 

Again  no  discrimination  is  made  as  to  the  real  party  at  fault. 
The  critics  simply  jump  at  conclusions.  A  man  was  tried  some 
time  ago  on  a  criminal  charge.  The  judge  was  honest  and 
impartial.  The  prosecution  was  ably  and  vigorously  conducted. 
The  defendant's  counsel  were  zealous  and  industrious.  But 
the  jury  did  not  agree.  Instantly  a  tirade  of  abuse  was  turned 
loose  against  the  courts  and  the  law  itself,  and  a  newspaper 
that  assumes  to  be  the  guardian  of  the  morals  of  the  com- 
munity declared,  ''It  is  time  all  the  law  books  were  burned, 
lawyers  locked  up,  and  Justice  given  a  chance  to  gain  a  foot- 
hold." And  this,  too,  from  an  editor  who  never  attended  the 
trial  and  knew  nothing  of  the  facts  of  the  case.  It  matters  not 
that  the  entire  blame,  if  such  there  be,  rests  with  the  jury.  The 
criticism  is  lodged  against  the  courts  and  the  lawyers. 

I  have  made  these  few  scattering  quotations,  almost  at  random, 
from  the  vast  amount  of  criticism  that  has  flooded  the  entire 
country,  merely  to  bring  before  you  a  few  illustrations  to  show 
the  character  of  the  criticisms  that  have  been  made  and  with 
which  we  are  all  familiar,  and  to  point  out,  if  I  may,  the  par- 
ticular things  that  really  are  at  the  basis  of  these  attacks  on  the 
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courts.  It  needs  no  argument  before  this  aaaemblage  of  lawyers, 
nor  should  it  to  any  thinking  man,  to  demonstrate  that  the  gen- 
eral tone  and  character  of  these  wholesale  attacks  upon  the  courts 
and  the  law  and  lawyers  are  unjust,  unfair,  and  unwarranted. 
The  profession  of  the  law  and  its  administration  by  the  courts  of 
this  country  needs  no  defense  before  this  body  of  men  familiar 
with  the  facts.  That  the  courts  have  been,  and  are,  the  guardians 
of  the  lives  and  property  of  all  the  citizens  of  the.  BepubUe  is 
known  to  every  man  of  sanity  and  sobriety.  That  they  have 
been  singularly  free  from  corruption  should  be  a  source  of  pride 
to  every  good  citizen  in  the  land.  That,  as  a  rule,  judges  are 
capable,  honest  and  impartial,  is  evidenced  by  the  exceedingly 
rare  instances  in  which  one  is  otherwise. 

That  the  members  of  the  Bar  are  loyal  to  their  profession  and 
conscientious  in  the  performance  of  their  complex  duties  is  prov- 
en by  the  fact  that  to  no  other  class  are  entrusted  so  completely, 
not  only  the  property  rights,  but  the  domestic  happiness  and  often 
the  lives  and  liberties  of  their  clients;  and  with  rare  exception  is 
that  confidence  betrayed.  The  Bench  and  the  Bar  are  entitled 
to  a  fair  and  honest  defense  against  the  fulminations  of  dema- 
gogues and  the  diatribes  of  irresponsible  malcontents.  That  there 
are  needed  reforms  in  legal  procedure  lawyers  generally  will 
admit.  That  some  of  the  criticisms  of  the  courts  are  just,  lawyers 
will  concede.  But  what  I  am  protesting  against  is  the  wholesale 
and  irresponsible  criticism  of  the  courts,  without  just  foundation, 
and  which  not  only  tends  to  bring  our  whole  judicial  system  into 
unmerited  disfavor,  but  very  seriously  handicaps,  rather  than 
helps,  all  efforts  at  substantial  and  genuine  remedy. 

In  the  first  place,  the  courts  are  in  no  way  responsible  for  many 
of  the  things  for  which  they  are  criticised,  and  have  no  power 
whatever  to  remedy  them.  For  example,  the  delay  in  the  de- 
cision of  criminal  cases  is  almost  wholly  beyond  the  power  of  the 
courts.  When  the  statute  fixes  the  time  in  which  an  appeal  may 
be  taken,  our  courts  have  been  unable  to  discover  any  plan  by 
which  that  time  can  be  hastened,  no  matter  how  '^ insistent''  the 
public  may  be  that  it  be  done.  The  courts  and  the  lawyers  ought 
not  to  be  held  responsible  for  defects  in  legal  procedure,  which 
a  legislature  lacks  either  the  ability  or  the  inclination,  or  both,  to 
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remedy.  -  And  yet,  the  honest  truth  is  that  the  genuine  reforms 
that  have  been  made  in  the  administration  of  the  law  throughout 
the  country  have  been  the  result  of  the  efforts  of  the  lawyers, 
acting  individually  and  by  associations,  far  more  than  from  all 
other  causes  combined.  And  this  too,  despite  the  misconstruc- 
tions that  have  been  placed  upon  their  efforts. 

Eliminating  the  '' glittering  generalities"  and  the  expletives 
as  well,  there  seems  to  be,  in  the  last  analysis,  five  general  classes 
into  which  the  criticisms  of  the  courts  are  apparently  subject  to 
being  divided.  First,  there  is  the  criticism  of  the  personnel  of 
the  courts. 

It  is  insisted  that  ''big  business''  and  ''professional  poli- 
ticians" have  too  much  to  do  with  the  selection  of  judges,  and 
that  some  judges  are  incompetent  and  some  corrupt  That  there 
is  basis  for  some  of  the  criticism  in  some  quarters  is  undoubtedly 
true,  but  that  under  the  generally  prevailing  conditions,  the 
American  people  secure  judges  of  as  high  character  and  as  much 
ability  as  they  do  is  remarkable  indeed.  As  a  matter  of  fact, 
neither  "big  business"  nor  "politics,"  as  we  use  the  terms, 
should  have  any  voice  whatever  in  the  selection  of  judges. 

Our  people  too  much  mistake  the  duties  of  a  judge.  Because 
he  is  said  to  hold  "an  ofSce,"  because  we  have  made  that  office  a 
part  of  our  political  system,  we  have  placed  the  judiciary  too 
much  on  the  level  of  other  officers.  A  judge  has  no  "policy"  to 
uphold  or  advance  as  has  an  executive.  He  has  no  "platform" 
upon  which  he  is  supposed  to  be  "running,"  as  has  a  legislator. 
His  duty  is  to  hold  the  scales  of  justice  even  between  the  govern- 
ment and  the  citizen — ^between  rich  and  poor — ^between  the  strong 
and  the  weak,  and  to  administer  the  law,  not  necessarily  as  he 
would  have  it,  but  as  he  finds  others  have  made  it  and  to  admin- 
ister it  impartially  and  fearlessly.  The  very  character  of  the 
office  should  remove  it  as  far  as  possible  from  any  influence  of 
partisan  politics.  Why  should  the  better  lawyer,  the  man  better 
fitted  for  the  judicial  position,  be  defeated,  as  is  often  the  case, 
because  his  views  on  the  tariff  differ  from  those  of  his  opponent  t 
Or  why  should  there  even  be  any  acquaintanceship  between  a 
candidacy  for  the  judiciary  and  a  political  campaign  fundt 

An  examination  of  the  criticisms  of  the  judiciary  will  disclose 
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that  almost  without  exception  the  definite  criticism  has  been  tiiat 
the  particular  jud^  was  incompetent  and  ''had  been  selected  by 
some  political  bargain,"  or  that  he  was  corrupt  and  had  ''gotten 
into  office  by  improper  'political  influence'."  In  other  words, 
"politics"  and  nothing  else  is  responsible  for  the  conditions 
which  have  brought  about  the  criticism  of  the  personnel  of  the 
courts. 

One  remedy  that  has  been  proposed  is  to  continue  to  select 
judges  by  the  methods  known  to  partisan  politics,  and  then  if  the 
result  proves  unsatisfactory,  let  the  incumbent's  enemies  jobi 
with  his  political  opponents  and  recall  him.  I  do  not  intend  to 
enter  into  any  extended  discussion  of  the  merits  or  defects  of  the 
Recall  of  Judges.  We  probably  have  all  formed  our  own  opinions 
on  the  subject.  It  is  to  be  regretted  that  the  question  has  be- 
come in  any  way  embroiled  in  politics,  but  for  myself  alone,  I  do 
not  believe  for  one  moment,  that  the  judiciary  of  the  country 
will  be  "purified"  in  any  degree  whatever,  by  placing  every 
judge  where  his  tenure  of  office  will  depend  upon  his  ability  to 
decide  cases  so  as  to  conform  to  the  wishes  or  inclinations,  or 
perchance  the  whims  of  a  constituency.  We  shall  gain  little  in 
bidding  for  impartiality  and  fearlessness,  when  we  place  our 
judges  where  they  must  feel  that  their  position  depends  upon 
their  ability  to  render  decisions  that  will  meet  with  the  approval 
of  political  bosses  or  be  ratified  at  a  popular  election. 

In  my  judgment,  the  recall  of  judges  commences  at  the  wrong 
end  of  the  proposition  entirely.  If  "politics"  has  caused  the 
difficulty,  let  us  lay  the  ax  at  the  root  of  the  tree.  Let  us  begin 
with  the  selection  of  our  judges,  and  the  American  people  will  not 
be  anxious  about  recalling  them.  The  first  and  most  important 
step  in  this  reform  is  to  make  our  judiciary  non-partisan. 

We  of  Iowa  are  certainly  to  be  congratulated,  that  in  this 
Commonwealth,  where  we  have  always  had  a  judiciary  of  such 
high  character,  and  where  there  is  so  little  need  for  reform,  we 
have  made  this  most  important  advance  toward  placing  and  main- 
taining the  judiciary  on  the  high  level  it  should  occupy.  Having 
done  this,  instead  of  making  the  tenure  of  office  of  a  judge  de- 
pend on  his  being  subject  to  recall  at  any  time,  we  should  do  quite 
the  opposite  thing  and  extend  the  tenure  of  the  office,  so  that  a 
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man  could  accept  a  judgeship  without  having  always  before  his 
eyes  the  fear  that  the  mere  turn  of  a  political  wheel  may  in  a  very 
few  years  return  him  to  private  life.  And  not  only  should  we  do 
that,  but  we  should,  in  many  instances,  increase  the  salary.  I  am 
saying  this  not  in  the  interests  of  the  judges,  but  in  the  interests 
of  the  people,  who  are  complaining  about  the  judges.  The  people 
can  hardly  expect  lawyers  of  experience  and  ability,  with  an 
established  business  and  an  assured  income,  to  put  these  aside  in 
order  to  spend  a  few  uncertain  years  on  the  Bench  at  a  meagre 
salary.  It  is  only  because  men  have  appreciated  the  honor 
of  the  judiciary  and  valued  the  experience  on  the  Bench  more 
than  the  financial  returns  that  we  have  been  able  to  secure  as 
good  judges  as  we  have.  Let  us  take  the  judiciary  out  of  politics, 
entirely, — ^let  us  fix  the  term  of  ofSce  and  the  salary  so  that  the 
best  lawyers  can  afford  to  take  the  position  without  too  great  a 
sacrifice,  and  we  will  have  taken  a  very  long  step  in  the  work  of 
"reforming''  the  courts. 

The  second  and  most  common  criticism  of  the  courts  is  in  re- 
gard to  the  delay  in  the  administration  of  the  law.  This  is  not 
new.  Hamlet  enumerated  *'the  law's  delay"  among  the  *'ills" 
which  we  would  rather  bear  than  ''fly  to  others  that  we  know  not 
of,"  and  a  modem  critic  brands  this  as  ''the  worst  form  of 
anarchism."  Some  of  the  criticism  is  just,  much  of  it  is  unwar- 
ranted. Numerous  Concrete  instances  where  delays  have  ap- 
peared to  work  a  hardship  to  litigants  have  been  cited  in  a  series 
of  articles  in  a  great  publication,  as  proving  conclusively  the  in- 
eflSciency  and  even  the  iniquity  of  the  courts,  but  no  one  has  seen 
fit  to  catalogue  the  cases  in  which  the  "law's  delay"  has  been  the 
very  means  of  defeating  improper  litigation.  Not  all  delays  are 
unreasonable  or  undesirable.  The  very  fact  that  the  process  of 
the  courts  is  slow,  is  thorough,  is  sifting,  deters  many  a  man  from 
rushing  into  ill-advised  litigation.  The  man  who  is  determined 
to  "have  the  law"  on  his  adversary,  would  frequently  find  him- 
self engaged  in  a  disastrous  undertaking  if  he  were  able  to  pre- 
cipitate a  lawsuit  on  the  instant.  How  frequently  has  an  attorney 
seen  the  "delay"  until  a  session  of  court  could  arrive,  serve  as 
the  "cooling  time"  that  averted  acrimonious  litigation. 

Frequently  the  complaints  of  delay  are  just.    Frequently  the 
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remedy  is  simple.  There  is  no  good  reason,  exeept  sadden, 
severe,  and  prolonged  sickness,  why  any  judge  should  keep  a 
motion  for  a  new  trial  under  advisement  for  months,  or  even 
years,  before  deciding  it.  And  the  equity  case  is  rare  indeed  that, 
after  submission,  requires  month  after  month  of  '^meditation" 
before  a  conclusion  is  announced.  As  a  rule,  such  prolonged 
periods  of  consideration,  ''under  advisement,"  do  not  tend  to  the 
illumination  of  the  judicial  mind,  or  to  enhance  the  value  of  the 
belated  decision.  There  is  a  suspicion  abroad  among  the  Bar 
that  such  delays  are  not  always  caused  by  the  strenuous  labors  of 
the  jurist  who  is  wrestling  with  the  problems  presented.  The 
genial  philosopher,  Mr.  Dooley,  said  to  his  friend  Hennessey,  you 
will  remember — "If  I  had  me  job  to  pick  out,  I'd  be  a  judge. 
I've  looked  over  a'  the  ithers  an'  that's  th'  only  wan  that  suits. 
I  have  th'  judicyal  timperament — I  hate  wurruk." 

On  the  other  hand,  much  time  of  the  courts  could  be  saved  if 
the  court  had  the  power  to  limit  arguments  to  the  jury  in  all 
cases,  civil  and  criminal.  No  one  finds  any  fault  with  the  limita- 
tions in  the  Federal  Courts,  where  as  a  rule,  the  cases  are  of  great 
importance.  With  the  single  exception  of  North  Carolina,  our 
State  is  the  only  one  in  the  Union,  so  far  as  I  have  been  able  to 
learn,  that  prohibits  the  court  from  limiting  the  time  of  counsel 
in  argument  to  the  jury.  As  every  lawyer  knows,  a  vast  amount 
of  time  is  frequently  wasted  in  the  selection  of  jurors.  When 
between  four  and  five  thousand  men  are  examined  and  months  of 
time  are  consumed  and  costs  mount  into  the  thousands  of  dollars 
in  the  selection  of  a  jury  in  a  criminal  case,  as  recently  happened, 
it  is  not  to  be  wondered  at  that  the  public  complain. 

It  is  reported  that  in  the  trial  of  the  English  murderer.  Dr. 
Crippen,  there  were  but  three  challenges  to  jurors,  and  the  entire 
time  consumed  in  selecting  a  jury  was  eight  minutes  and  yet  the 
whole  story  of  the  case  had  filled  the  newspapers  of  two  conti- 
nents for  weeks.  There  is  room  for  improvement  in  this  respect 
In  these  days  of  telephones  and  daily  papers,  it  does  not  neces- 
sarily follow  that  because  a  man  of  honesty  and  integrity  has 
heard  or  read  of  a  case,  and  has  been  possessed  of  sufficient  brain 
capacity  to  "form  an  opinion"  that  he  is  incapable  of  rendering 
a  just  decision  as  a  juror. 
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If  a  palpable  error  in  oyer-mling  a  challenge  was  not  waived 
unless  all  peremptory  challenges  were  exhausted,  it  would  re- 
move the  temptation  to  take  all  the  time  necessary  to  exercise  all 
the  challenges  in  order  to  ** preserve  the  record."  Furthermore, 
the  number  of  peremptory  challenges  allowed  could  be  decreased 
without  any  serious  danger  to  the  rights  of  litigants.  If  a  man 
on  trial  for  an  indictable  misdemeanor  for  which  he  may  be 
punished  by  a  fine  of  $500.00  and  imprisonment  for  a  year  in  the 
county  jail  is  fully  protected  by  being  allowed  only  three  per- 
emptory challenges,  can  any  good  reason  be  given  why  a  man 
with  a  law  suit  involving  only  $25.00  or  less  should  be  entitled  to 
five  such  challenges  t  These  are  matters  that  might  be  considered 
by  a  legislature  in  the  attempt  to  expedite  proceedings  in  the 
courts,  and  in  which  the  courts  and  attorneys  could  cooperate. 

The  delay  incident  to  appeals  is  frequently  the  cause  of  crit- 
icism of  the  courts.  Here  in  Iowa,  our  statute  provides  for  the 
prosecution  of  appeals  with  as  much  expedition  as  can  reasonably 
be  expected.  It  ought  to  be  remembered  that  a  shorthand  re- 
porter can  not  produce  a  transcript  of  several  hundred  or  thou- 
sand pages  instanter,  even  if  he  had  nothing  else  to  do ;  and  if  an 
attorney  had  only  one  case  to  occupy  his  time,  he  could  not  pre- 
pare a  long  abstract  and  an  argument  ''on  sight."  Those  who 
complain  of  appeals  know  little  about  what  is  involved  in  the 
matter.  If  the  time  for  taking  and  presenting  an  appeal  were 
materially  shortened,  these  same  critics  would  be  protesting  about 
*' undue  haste"  and  ** poorly  considered  cases."  They  are  of  the 
same  stripe  as  the  critic  who  insists  that  there  are  too  many  ap- 
peals and  that  the  number  should  be  reduced,  and  the  moment 
the  appealable  limit  is  increased  proceeds  to  protest  that  the 
Supreme  Court  is  only  for  the  "rich  corporation,"  and  that  ''the 
poor  man  has  as  much  right  to  have  his  case  reviewed  by  the 
Supreme  Court,  as  the  rich  man."  The  best  that  can  be  done  is 
to  have  a  reasonable  amount  fixed  as  the  basis  for  an  appeal,  and 
provide  for  a  reasonable  time  in  which  an  appeal  shall  be  prose- 
cuted. So  far  as  our  State  is  concerned,  there  is  little  cause  for 
just  criticism  in  this  regard,  under  present  conditions. 

Another  and  most  common  criticism  arises  because  of  what  is 
commonly  called  ' '  judge-made  law. ' '   The  average  la3rman  knows 
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but  little  of  the  rales  of  evidence,  and  he  does  not  readily  under- 
stand how  a  judge  can  have  the  ''right"  to  sustain  objections  and 
prevent  a  witness  from  telling  his  whole  story.  And  for  a  court 
to  direct  a  verdict  is,  to  many  minds,  conclusive  evidence  of  abso- 
lute despotism.  It  is  hard  for  the  ordinary  litigant  and  his 
friends  to  realize  that  in  his  particular  case,  which  is  vital  to  him, 
the  court  is  only  applying  the  stable  rules  of  the  law  which  must 
be  adhered  to  in  all  cases. 

Bitter  complaint  is  made  because  the  courts  are  said  not  to  give 
a  ''broad  consideration"  to  the  individual  case  on  trial,  but  fol- 
low "an  endless  citation  of  precedents  and  former  judgments." 
These  criticisms  overlook  the  very  essential  foundation  of  all  law 
— and  that  is  that  it  shall  be  stable  and  permanent,  and  shall 
apply  equally  and  evenhandedly  to  all.  A ' '  broad  consideration ' ' 
of  each  individual  case,  without  regard  to  established  rules,  and 
"precedents  and  former  judgments,"  would  lead  swiftly  to  com- 
plete uncertainty  and  to  chaos. 

Every  lawyer  knows  that  certainty  and  stability  in  the  law  are 
only  to  be  preserved  by  adhering  to  the  established  landmarks. 
This  does  not  mean  that  there  shall  be  no  progress  in  the  law. 
It  may  well  be  argued  that  under  present  industrial  conditions, 
the  fellow  servant  rule,  the  rule  of  assumption  of  risk,  and  the 
rule  of  contributory  negligence,  as  originally  laid  down,  need  to 
be  modified  in  order  to  do  full  justice.  But  if  so,  the  remedy  by 
legislation,  as  has  been  proven  by  the  Employers  Liability  Act 
and  the  Workingmen's  Compensation  Law,  can  be  easily  secured 
and  the  new  laws  established  uniformly  and  x>ermanently. 

Another  form  of  criticism  of  the  courts  is  because  of  decisions 
reversing  cases,  especially  criminal  cases,  on  so-called  "technical 
grounds."  It  has  always  been  one  of  the  inalienable  rights  of 
the  American  citizen  to  raise  a  voice  of  protest  when  the  Supreme 
Court  reverses  a  criminal  case.  This  is  always  true,  but  especially 
so  when  the  reversal  is  for  some  reason  that  the  public  considers 
"technical."  Nor  is  the  criticism  lessened  any  by  consideration 
of  the  fact  that  the  '  *  taxpayers ' '  will  have  to  pay  the  costs.  That 
some  such  criticisms  are  just,  we  do  not  need  to  deny.  That  ap- 
pellate courts  are  fallible  and  "prone  to  err,"  most  of  us  who 
practice  law,  will  at  times  at  least,  be  quite  willing  to  admit. 
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One  great  difficulty  in  regard  to  this  kind  of  criticism  is  that 
the  averag<e  layman,  who  indulges  in  it,  is  not  clear  as  to  what  is 
a  ''technical"  ground.  Should  a  conviction  be  allowed  to  stand 
where  wholly  improper  testimony  is  admitted  t  Should  a  man  be 
punished  where  conviction  follows  an  erroneous  instruction  on  a 
vital  question t  An  eminent  member, of  the  Supreme  Court  of 
Iowa  once  very  truly  said: 

It  is  the  most  ancient  and  sacred  principle  of  oar  law  that  no  person 
shaU  be  legally  branded  a  felon  or  suffer  forfeiture  of  life  or  liberty 
except  upon  the  most  cogent  and  convincing  proof.  No  matter  how  grave 
the  charge,  nor  how  strong  the  suspicion  under  which  he  rests,  he  is 
entitled  to  go  into  court  unburdened  with  any  presumption  of  guilt,  and 
to  have  every  element  of  the  alleged  crime  established  by  evidence  be- 
yond a  reasonable  doubt  before  a  verdict  of  guilty  can  be  justly  pro- 
nounced against  him.  Indeed,  the  graver  the  charge,  the  stronger  the 
suspicion,  the  more  insistent  the  popular  demand  for  conviction,  the  more 
careful  should  be  the  courts  to  see  that  these  essential  safeguards  of 
human  rights  are  preserved  unbroken The  importance  of  de- 
tecting crime  and  punishing  criminals  is  not  to  be  overlooked,  but  it  is 
of  no  less  importance  that  no  person  shall  be  convicted  or  punished  upon 
anything  less  than  the  full  measure  of  proof  required  by  the  established 
rules  of  law. 

Such  not  only  is,  but  ought  to  be  the  law. 

It  has  been  quite  strenuously  advocated  that  all  rights  to  ap- 
peal should  be  abolished  in  criminal  cases.  For  one,  I  think  that 
life  and  liberty  are  quite  as  important  yet  as  property  rights,  and 
that  it  is  quite  as  much  the  duty  of  the  courts,  nisi  prius,  and 
appellate,  to  safeguard  the  one  according  to  law  as  to  protect  the 
other.  I  am  not  yet  in  favor  of  providing  that  the  rulings  of  a 
trial  court  in  a  case  involving  $100.00  can  be  reviewed  by  the 
Supreme  Court,  but  that  those  made  in  a  murder  case  are  final. 
I  have  never  yet  discovered  that  the  judge  who  made  reversible 
errors  in  trying  a  civil  case  became  suddenly  infallible  when  he 
picked  up  the  criminal  docket. 

Again  it  has  been  proposed  to  provide  by  statute  that  no  case 
shall  be  reversed  on  any  grounds  that  do  not  affect  the  substantial 
rights  of  the  parties.  Our  Supreme  Court,  in  a  criminal  case, 
recently  declared,  ''It  is  our  duty  under  the  statute  to  decide  the 
case  without  regard  to  technical  errors  which  do  not  affect  the 
substantial  rights  of  the  parties.''     One  great  difficulty  is  to 
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alwayB  be  certain  that  a  eonf esaedly  legal  error  did  not  aAect  the 
' '  sabstantial  rights ' '  of  the  parties.  Even  the  critics  would  have 
some  difficulty  in  agreeing  among  themselves  in  regard  to  this. 
If  a  matter  is  clearly  erroneous  why  is  it  not  presumed  to  be 
prejudicial t  Who  shall  say  that  it  does  not  affect  ''a  substantial 
right'' t  It  seems  hard  for  the  critically-disposed  layman  to 
fully  understand  that  the  rules  of  law  cannot  be  switched  to  cater 
to  the  popular  notion  in  each  particular  case.  The  hardened 
criminal,  whom  a  community  are  anxious  to  see  summarily  pun- 
ished, must  be  tried  by  the  same  rules  of  law  as  the  popular 
citizen  whom  the  public  desire  to  have  speedily  exonerated.  The 
court  that  deliberately  attempts  to  evade  the  essential  and  estab- 
lished rules  of  the  law  in  the  belief  that  such  evasion  will  please 
the  public,  is  the  enemy  rather  than  the  friend  of  the  people,  and 
is  helping  to  destroy  the  very  foundation  upon  which  must  rest 
the  stability  of  our  institutions. 

We  are  breaking  away  from  old  technicalities  and  forms,  we 
are  liberalizing  our  procedure  with  a  view  to  securing  ''ultimate 
justice"  in  every  case.  We  should  continue  to  progress  in  this 
respect.  We  should  aim  to  fully  protect  the  rights  of  the  citizen 
and  at  the  same  time  adequately  punish  crime.  We  of  the  Bench 
and  Bar  can  and  should  help  in  securing  better  laws  in  this  re- 
gard, but  we  shall  fall  far  short  of  our  duty  as  lawyers,  if  to 
avoid  the  comments  of  the  critics,  we  in  any  degree  countenance 
or  cater  to  a  violation  of  the  established  principles  of  the  law. 
The  reform  must  come  by,  through  and  under  the  law,  not  by  its 
evasion  or  perversion. 

Another  general  class  of  criticisms  of  the  courts  has  been 
because  of  decisions  declaring  statutes  to  be  unconstitutional. 
According  to  some  of  the  critics,  one  would  suppose  that  prac- 
tically every  statute  passed  by  the  law-making  body  that  was 
peculiarly  in  the  ** interests  of  the  people,"  was  promptly  de- 
clared to  be  unconstitutional  by  the  courts.  Possibly  no  other 
form  of  criticism  has  been  so  bitter  or  so  unreasonable  as  this 
one.  Many  a  demagogue  has  encouraged  it  who  knew  better. 
Many  a  man  has  joined  in  it  honestly  and  sincerely,  with  good 
motives.  The  general  character  of  the  complaint  is  voiced  by  an 
author  in  a  great  journal  when  he  said,  ''From  the  very  begin- 
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xung  of  the  Republic  it  has  simply  been  one  long  struggle  against 
the  usurpation  by  the  courts  of  rights  which  they  never  pos- 
sessed and  were  never  intended  to  have."  Many  honest  people 
believe  such  a  statement  to  be  true,  and  that  somewhere  and  some- 
how this  ''long  struggle"  in  their  behalf  and  against  the 
** usurpation"  of  their  rights  by  the  courts  has  been  steadily 
progressing. 

It  is  very  unfortunate  that  this  criticism  should,  in  any  way, 
be  involved  in  partisan  politics.  But  whatever  may  be  our  polit- 
ical views  and  however  sincere  or  enthusiastic  we  may  be  in 
r^ard  to  them,  it  is  well  for  us  to  remember  that  the  members 
of  this  Association  are  lawyers  before  we  are  politicians  and  that 
we  are  patriots  before  we  are  partisans. 

In  the  first  place,  the  so-called  ''usurpation"  is  grossly  exag- 
gerated. The  function  of  the  courts  in  this  regard  has  been  set 
forth  so  clearly  by  our  Supreme  Court  that  I  take  the  liberty  to 
quote: 

To  speak  aeeurstely,  the  constitutionality  of  an  act  is  not  dependent  upon 
an  affirmative  holding  to  that  effect  by  the  court.  It  is  the  province  of  the 
«ouTt  only  to  determine  whether  a  legislative  act  in  question  is  or  is  not 
''dearly,  plainly,  and  palpably'  unconstitutional.  The  legislative  and 
executive  depatrments  of  government  are  under  the  same  responsibility  to 
observe  and  protect  the  Constitution  as  is  the  judicial  department.  This 
responsibility  is  always  present  in  the  enactment  by  the  legislature,  and  ap- 
proval by  the  executive,  of  all  legislation.  The  constitutionality  of  aU 
proposed  legislation  must  be  determined  in  the  first  instance  by  such  co- 
ordinate branches  of  the  government.  Within  the  zone  of  doubt  and  fair 
debate  such  determination  is  necessarily  conclusive.  For  the  court  to  enter 
that  zone  would  of  itself  be  an  offense  against  the  Constitution.  But  when  a 
legislative  act  is  clearly  and  unmistakably  unconstitutional,  then  the  court 
must  so  declare.  By  common  consent  such  a  declaration  is  not  deemed  as 
usurpation  by  the  court,  but  as  a  protest  against  usurpation  already  done. 
In  such  a  case  the  court  furnishes  the  only  means  of  authoritative  protest 
possible  to  the  body  politic. 

It  is  however  proposed  that  the  courts  should  be  directly  pro- 
hibited by  law  from  passing  on  the  constitutionality  of  any 
statute.  It  is  but  an  indirect  way  of  proposing  to  do  away  with 
the  Constitution  itself,  for  of  what  value  is  a  Constitution  if 
there  is  no  power  resting  with  any  authority  to  enforce  itt  Those 
who  advocate  such  a  plan  have  little  comprehension  of  the  real 
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principles  of  our  form  of  goyemment  It  is  well  for  ns  to  some- 
times recall  the  words  of  Chief  Justice  Marshall  in  Marbory  vs. 
Madison: 

The  powers  of  the  legislature  are  defined  and  limited;  and  that  thoie 
limits  may/not  be  mistaken,  or  forgotten,  the  constitution  is  written.  To 
what  purpose  are  powers  limited,  and  to  what  purpose  is  that  limitation 
committed  to  writing,  if  these  limits  may,  at  any  time,  be  passed  by  those 
intended  to  be  restrained?  The  distinction  between  a  government  with 
limited  and  unlimited  powers  is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  are  imposed,  and  if  acts  prohibited  and  acta 
allowed,  are  of  equal  obligation.  It  is  a  proposition  too  plain  to  be  con- 
tested, that  the  constitution  controls  any  legislative  act  repugnant  to  it; 
or,  that  the  legislature  may  alter  the  constitution  by  an  ordinary  act. 

Between  these  alternatives  there  is  no  middle  ground.  The  constitution 
is  either  a  superior  paramount  law,  unchangeable  by  ordinary  means,  or 
it  is  on  a  level  with  ordinary  legislative  acts,  and,  like  other  acts,  is 
alterable  when  the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative  act 
contrary  to  the  constitution  is  not  law;  if  the  latter  part  be  true,  then 
written  constitutions  are  absurd  attempts,  on  the  part  of  the  people,  to 
limit  a  power  in  its  own  nature  illimitable. 

Again,  others  would  not  directly  abolish  the  Constitution,  but 
would  have  the  courts  ignore  it,  or  else  have  their  decisions  re- 
viewed at  a  popular  election,  or  in  other  words,  if  the  legislature 
passes  a  law  that  is  clearly  in  violation  of  the  Constitution  and 
the  court  so  declares,  it  is  proposed  to  have  that  decision  sub- 
mitted to  an  election,  and  over-ride  the  decision  and  Constitution 
both  by  the  verdict  of  a  town  meeting.  Those  who  advocate  this 
plan  mistake  the  proper  function  of  a  court  The  chief  advocate 
of  this  proposition  has  explained  it  by  saying,  ^'I  hold  that  if  a 
majority  of  the  people,  after  due  deliberation,  decide  to  champion 
[certain!  sodiU  and  economic  reforms,  they  have  the  right  to  see 
them  enacted  into  law  and  become  a  part  of  our  settled  govern- 
mental policy."  And  this  Constitution  or  no  Constitution.  The 
same  critic  has  referred  to  a  decision  of  a  Supreme  Court  declar- 
ing a  statute  unconstitutional,  as  being  ''intolerable  and  based  on 
a  wrong  political  philosophy/' 

We  shall  fall  in  sorry  times  indeed,  if  the  time  ever  comes 
when  courts  are  to  decide  cases  solely  according  to  their  views  of 
the  desirability  of  proposed  ''social  and  economic  reforms,''  or 
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according  to  the  particular  ''political  philosophy"  in  which  they 
may  happen  to  beUeve. 

That  eminent  lawyer,  Elihu  Boot,  has  well  said, 

It  is  not  th«  duty  of  our  courts  to  be  leaders  in  reform  or  to  espouse 
or  to  enforce  economic  or  social  theories,  or  except  within  very  narrow 

limits,  to  readjust  laws  to  new  social  conditions The  judge  is 

always  confined  within  the  narrow  limits  of  reasonable  interpretation.  It 
is  not  his  function  or  within  his  power  to  enlarge  or  improve  or  change 
the  law.  His  duty  is  to  maintain  it,  to  enforce  it,  whether  it  be  good  or 
bad,  wise  or  foolish,  accordant  with  sound  or  imsound  economic  policy. 

We  shall  not  hasten  needed  "social  and  economic  reforms," 
no  matter  how  desirable  they  may  be,  by  attacking  the  courts,  or 
by  overriding  the  fundamental  law  of  the  land,  and  having  an 
election  to  uphold  the  Constitution  one  day  and  to  repudiate  it 
the  next. 

(Gentlemen  of  the  Association,  we  cannot  expect  all  the  crit- 
icisms of  the  courts  to  cease.  We  can  not  expect  all  desired 
reforms  to  come  instantly.  The  process  of  reform  is  necessarily 
slow.  But  it  will  not  be  promoted  by  vituperation  and  calumny. 
It  must  be  worked  out  fearlessly,  patiently,  by  those  who  believe 
in  the  integrity  of  the  courts.  Upon  the  shoulders  of  the  Bar 
must  rest  in  large  measure  the  duty  of  solving  the  various  prob- 
lems involved  in  the  criticisms  of  the  courts.  We  must  do  our 
full  share  to  eradicate  the  evils  that  exist,  and  to  promote  the 
reforms  that  are  needed.  A  great  responsibility  rests  upon  us, 
a  great  opportunity  is  ours.  Despite  the  forebodings  of  Pessi- 
mist and  Misanthrope;  despite  the  denunciations  of  Iconoclast 
and  Critic,  the  courts  of  this  country  will  not  fail  in  their  great 
duty  to  conscientiously  and  faithfully  protect  and  preserve  the 
rights  of  all  the  people.  May  we  do  our  part  tolerantly,  intelli- 
gently, patriotically,  to  uphold  their  honor,  to  promote  their 
efficiency,  and  to  preserve  their  integrity. 

The  Vice-President  :  We  will  now  listen  to  the  Annual  Ad- 
dress by  the  President,  Justice  Horace  E.  Deemer,  entitled 
''Representative  Government.*' 

BEPBESENTATIVE  GOVEBNMENT 

There  is  no  denying  the  fact  that  this  is  a  time  of  social  unrest, 
of  criticism,  and  of  change.    This  is  true  not  only  here  at  home. 
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bnt  eveiywhere.  The  mechanism  of  g^yemment  is  being  tested 
as  never  before  and  the  spirit  of  democracy  is  rife  in  every  dime. 
Heretofore  we  have  boasted  of  onr  magnificent  form  of  govern- 
ment and  there  has  been  a  sort  of  blind  Constitution  wordiip,  a 
veneration  of  that  sacred  instrument,  which  has  preserved  it  not 
only  in  spirit  but  virtually  protected  it  from  any  sort  of  amend- 
ment Even  in  States  where  such  conventions  are  possible,  it  has 
been  difiScult,  if  not  impossible  to  secure  new  Constitutional 
Conventions ;  although  during  the  past  ten  or  fifteen  years,  more 
changes  have  been  made  in  State  Constitutions  than  in  all  pre- 
ceding time.  Recent  criticisms  of  our  form  of  government,  the 
panaceas  offered  for  the  correction  of  our  ills,  and  the  common 
expression  that  an  eighteenth  century  Constitution  is  unfitted 
to  the  needs  and  wants  of  a  twentieth  century  civilization,  have 
led  to  an  investigation  of  our  representative  system,  and  of  our 
constitutional  form  in  the  hope  of  discovering  the  reason,  if  any 
there  be,  for  our  discontent,  and  finding,  if  possible,  tiie  real 
spirit  of  our  Government. 

Ours  is  a  constitutional  form  of  government;  and  this  Consti- 
tution is  not,  as  in  England,  made  up  of  unwritten  practices  and 
customs,  but  is  a  written  one, — ^the  Federal  Constitution  being 
primarily  an  enumeration  of  powers  in  the  G^eral  Qovemment 
created  thereby,  and  the  State  Constitutions  being  a  series  of 
limitations  upon  the  powers  of  the  people,  or  rather,  upon  their 
representatives.  It  is  true,  of  course,  that  there  are  limitations 
in  the  Federal  Constitution,  to  some  of  which  reference  will  be 
made;  and  there  are  also  some  grants  in  the  State  Constitutions; 
but  broadly  speaking  one  is  a  grant  and  the  other  a  limitation 
upon  the  powers  of  the  respective  governments.  I  shall  not 
concern  myself  now  with  the  mooted  question  as  to  whether  we 
have  an  unwritten  Constitution,  either  State  or  National,  for  it 
is  not  germane  to  the  purpose  in  view,  but  it  is  perhaps  just  to 
assume  that  there  are  certain  great  and  fundamental  principles 
underlying  all  Constitutions,  which,  if  stricken  from  the  body 
of  our  constitutional  law  would  leave  it  inert  and  helpless.  These 
principles  give  to  the  Constitution,  life  and  vitality,  and  recog- 
nition thereof  has  preserved  it,  where  all  others  have  failed^ 

Some  surprises  have  grown  out  of  this  investigation  and  I 
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mngt  confess  to  have  seen  new  light  upon  some  disputed  ques- 
tions. In  the  first  place  a  constitutional  government  is  not 
necessarily  or  essentially  democratic.  We  have  constitutional 
monarchies  and  constitutional  aristocracies,  and  as  a  rule,  these 
written  declarations  of  fundamental  law  have  been  the  results 
of  compromise,  in  which  both  monarchical  and  aristocratic  fea- 
tures have  been  retained ;  and  every  step  toward  a  pure  democ- 
racy has  been  resisted  by  both  kings  and  nobles.  In  the  earlier 
constitutional  struggles  democracy  played  no  part,  the  aU  im- 
portant question  being  whether  kings  or  nobles  should  rule.  The 
Great  Charter  wrung  from  King  John  by  the  feudal  barons  on 
the  plains  of  Bunnymede,  which  is  frequently  referred  to  as  the 
foundation  of  our  liberty,  had  little  in  it  of  importance  to  the 
people.  It  sought  to  safeguard  the  rights  of  the  church,  the 
nobility  and  the  freeman;  and  the  serfis,  although  constituting 
an  overwhelming  majority  of  the  people,  were  not  included 
within  its  provisions.  It  merely  converted  the  government  from 
a  monarchy  into  an  aristocracy  and  placed  such  checks  upon  the 
power  of  the  King  that  he  could  not  levy  taxes  without  the  con- 
sent of  the  nobility. 

The  Oreat  Council  was  finally  split  into  two  bodies,  one  the 
House  of  Lords,  made  up  of  the  greater  nobility  and  the  higher 
church  dignitaries ;  and  the  House  of  Commons,  representing  all 
other  classes  who  enjoyed  political  rights.  This  latter  class  was 
not,  as  is  generaUy  understood,  made  up  of  what  may  now  be 
called  the  common  x>eople,  although  in  tiieory  it  represented  the 
entire  English  citizenship.  As  a  matter  of  fact  by  reason  of  the 
limitations  upon  suffrage,  a  very  large  part  of  the  English  people, 
at  the  time  of  the  creation  of  the  House  of  Conmions,  and  for  a 
long  time  thereafter,  had  no  voice  in  parliamentary  elections.  It 
has  been  stated  that  because  of  property  qualifications,  not  more 
than  one-fifth  of  the  people  were  entitled  to  vote  for  members  of 
Parliament  Consequently  the  membership  of  the  House  of  Com- 
mons did  not  differ  essentially  from  that  of  the  House  of  Lords. 
Indeed  until  the  parliamentary  reform  in  1832,  the  laws  enacted 
in  England  were  not  essentially  democratic.  They  were  largely 
in  the  interest  of  the  land  holding  aristocracy. and  the  two  houses 
were  simply  checks  upon  the  powers  of  the  King.    In  Black- 
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stone's  time,  which  corresponds  somewhat  with  that  of  the  crea- 
tion of  our  government,  Kings,  Lords,  and  Commons  were,  theo- 
retically, three  coordinate  branches  of  the  English  goyemment, 
each  haying  power  to  defeat  legislation  desired  by  the  other  two. 
As  a  matter  of  fact,  however,  as  I  shall  subsequently  attempt  to 
show,  the  power  of  the  King  was  not  so  large  at  this  time  in 
practice  as  in  theoiy. 

All  the  early  constitutional  struggles  revolved  around  the 
question  of  revenue,  and  the  constitutional  checks  were  primarily 
upon  the  royal  prerogative  of  taxation.  Gradually  Parliament 
extended  its  powers  and  succeeded  in  making  its  assent  necessaiy 
to  the  passage  of  all  laws  affecting  the  welfare  of  the  nation.  By 
a  singular  coincidence  exercise  by  the  mother  country  of  the 
taxing  power  was  one  of  the  chief  excuses  for  our  American  Revo- 
lution. According  to  histoiy,  as  I  read  it,  checks  upon  the  abso- 
lute power  of  legislation  did  not  grow  out  of  any  development 
toward  popular  government,  and  they  are  not  essential  to  a 
democracy — indeed  they  seem  to  be  the  very  opposite.  This 
much  of  English  histoiy  is  essential  as  a  starting  point  in  the 
consideration  of  our  American  system  of  representative  govern- 
ment; for  it  is  everywhere  conceded  that  our  plan  is  modeled 
upon  the  English  system  and  is  the  crystallization  of  ten  cen- 
turies or  more  of  English  history  and  experience. 

The  first  document  in  our  political  evolution  which  was 
phrased,  no  doubt,  by  Thomas  Jefferson,  had  in  it  the  germs  of 
a  pure  democracy.  Of  Jefferson  someone  said:  *'His  greatest 
fault  was  that  he  died  as  he  lived  in  the  odor  of  phrases  and 
whose  greatest  virtue  was  that  he  was  wise  enough  to  sacrifice 
phrases  to  reality,  to  accept  in  practice  what  he  rejected  in 
theory."    Let  me  here  quote  from  that  immortal  document: 

VThen  in  the  eoune  of  human  events,  it  becomes  neeessaiy  for  one 
.  .  .  .  to  assume  among  the  Powers  of  the  earth,  the  separate  and 
equal  station  to  which  the  Laws  of  Nature  and  of  Nature's  God  entitle 
them,  a  decent  respect  to  the  opinions  of  mankind  requires  that  thej 
should  declare  the  causes  whicJi  impel  them  to  the  separation. 

We  hold  these  truths  to  be  self -evident,  that  all  men  are  created  equal, 
that  thej  are  endowed  bj  their  Creator  with  certain  unalienable  Bights, 
that  among  these  are  Life,  Liberty  and  the  pursuit  of  Happiness.  That  to 
secure  these  rights,  Governments  are  instituted  among  Men,  deriving  their 
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just  powers  from  the  eoiueiit  of  the  governed,  That  whenever  anj  Form  of 
Government  beeomee  deetructive  of  theee  ends,  it  is  the  Bight  of  the 
People  to  alter  or  abolish  it,  and  to  institute  new  Government,  laying  its 
foundation  on  such  prineiples  and  organizing  its  powers  in  such  form,  as 
to  them  shall  seem  most  likelj  to  effeet  their  Safety  and  Happiness. 
....  Such  has  been  the  patient  sufferance  of  these  Colonies;  and 
such  is  now  the  necessity  which  constrains  them  to  alter  their  former 
Systems  of  Government.  The  history  of  the  present  King  of  Great  Britain 
is  a  history  of  repeated  injuries  and  usurpations,  all  having  in  direct  object 
the  establishment  of  an  absolute  Tyranny  over  these  States.  To  prove  this, 
let  Facts  be  submitted  to  a  candid  world. 

He  has  refused  his  Assent  to  Laws,  the  most  wholesome  and  necessary 
for  the  public  good. 

He  has  forbidden  his  Governors  to  pass  Laws  of  immediate  and  pressing 
importance,  unless  suspended  in  their  operation  till  his  Assent  should  be 
obtained;  and  when  so  suspended,  he  has  utterly  neglected  to  attend  to  them. 
He  has  refused  to  pass  other  Laws  for  the  accommodation  of  large  dis- 
tricts of  people,  unless  those  people  would  relinquish  the  right  of  Bepre- 
sentation  in  the  Legislature,  a  right  inestimable  to  them  and  formidable  to 

tyrants  only 

He  has  dissolved  Bepresentative  Houses  repeatedly,  for  opposing  with 
manly  firmness  his  invasions  on  the  rights  of  the  people. 

He  has  refused,  for  a  long  time,  after  such  dissolutions,  to  cause  others 
to  be  elected;  whereby  the  Legislative  Powers,  incapable  of  Annihilation, 
have  returned  to  the  People  at  large  for  their  exercise;  the  State  remaining 
in  the  meantime  exposed  to  all  the  dangers  of  invasion  from  without,  and 

convulsions  within 

He  has  obstructed  the  Administration  of  Justice,  by  refusing  his  Assent 
to  Laws  for  establishing  Judiciary  Powers. 
He  has  made  Judges  dependent  on  his  Will  alone,  for  the  tenure  of  their 

offices,  and  the  amount  and  payment  of  their  salaries 

He  has  combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to 
our  constitution,  and  unacknowledged  by  our  laws;  giving  his  Assent  to 
their  Acts  of  pretended  Legislation.    .... 
For  imposing  Taxes  on  us  without  our  Consent; 

For  depriving  us  in  many  cases,  of  the  benefits  of  Trial  by  Jury:    .... 

For   abolishing   the   free   System   of   English   Laws   in   a   neighboring 

Province,  establishing  therein  an  Arbitrary  government,  and  enlarging  its 

Boundaries  so  as  to  render  it  at  once  an  example  and  fit  instrument  for 

introducing  the  same  absolute  rule  into  these  Colonies:     .... 

For  suspending  our  own  Legislatures,  and  declaring  themselves  invested 
with  Power  to  legislate  for  us  in  all  cases  whatsoever. 

It  is  now  quite  generally  conceded  that  this  document  is  full  of 
contradictions  and  has  the  ''odor  of  phrases,''  but  in  what  has 
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been  quoted  is  to  be  found  the  germs  of  a  political  democrat. 
ParenthetieaUy  let  it  be  said  that  some  of  these  qnotations,  which 
may  not  now  appear  to  be  germane,  will  be  used  later  in  referring 
to  another  matter  which  is  the  present  subject  of  heated  debate. 
At  the  time  when  this  revolutionary  document  was  given  to  the 
world  we  had  no  aristocratic  class  save  the  much  hated  English 
governors,  and  there  was  such  industrial,  social,  and  political 
equality  among  the  people  that  the  majority  of  them  were  really 
for  a  larger  measure  of  popular  rule  than  was  then  known  to  the 
English  people.  Before  the  revolution,  nearly  all  the  colonial 
governments  were  acting  under  charters  which  were  modeled 
after  the  government  of  the  mother  country,  and  these  contained 
the  checks  and  balances  incident  to  that  system.  The  Gk>vemor 
had  very  large  powers.  As  a  rule,  he  appointed  the  judges  and 
other  civil  officers,  could  suspend  the  council,  the  upper  branch 
of  the  bi-cameral  system,  convene  or  dissolve  the  legislature  at 
pleasure,  and  had  the  unqualified  right  of  veto.  Upon  the  ad- 
vent of  the  Revolution,  practically  every  colony  eliminated  eveiy 
monarchical  and  aristocratic  feature  from  its  fundamental  law. 
Although  a  Governor  was  provided,  he  was  elected,  as  a  rule,  for 
a  short  term,  and  in  every  State,  there  was  an  executive  or  privy 
council  which  the  Governor  was  required  to  consult  on  all  im- 
portant matters.  Power  to  veto  legislation  was  abolished  in  all 
except  two  States,  to-wit,  Massachusetts  and  New  York,  and  in 
the  latter,  the  Governor,  the  Chancellor,  and  Judges  of  the  Su- 
preme Court  had  the  qualified  right  of  veto.  The  appointing 
power  was  either  taken  away  or  expressly  limited,  and,  power  to 
dissolve  the  legislature  was  everywhere  abolished. 

In  nine  States  the  Judges  were  elected  directly  by  the  legisla- 
ture, in  one  indirectly,  and  in  three,  the  legislature  participated 
in  their  election.  In  every  State  the  Judges  could  be  impeached ; 
in  six  they  could  be  removed,  according  to  the  English  custom, 
on  an  address  from  both  branches  of  the  legislature,  and  the 
term  of  office  in  eight  States  was  during  good  behavior.  In  the 
others,  they  held  for  comparatively  short  terms.  In  each  and  all 
of  these  Constitutions  as  amended,  the  legislature  was  supreme, 
the  Gidvemor,  as  a  rule  had  no  veto  power,  and  the  courts  did  not 


Digitized  by  VjOOQIC 


IOWA  STATE  BAB  ASSOCIATION  193 

asBume  to  pronounce  an  act  null  and  void.  There  was  no  recog- 
nition of  the  English  theory  of  checks  and  balances. 

Passing  the  Articles  of  Confederation  of  the  New  England 
Colonies  of  1643,  the  Albany  plan  for  a  general  government  of  the 
colonies  of  1754,  and  Franklin's  scheme  of  government  for  Penn- 
sylvania, the  latter  of  which  is  full  of  significance  as  indicating 
the  democratic  tendencies  which  he  had  absorbed  while  in  France, 
and  coming  to  the  Articles  of  Confederation  themselves,  which 
may  justly  be  called  our  first  Federal  Constitution,  we  find  that 
they  created  a  confederacy  called  and  known  as  the  United  States 
of  America,  and  adopted  the  representative  system  of  govern- 
ment, the  representatives  being  chosen  as  the  legislature  of  each 
State  might  direct,  each  State  having  an  equal  vote. 

Legislative  power  was  vested  in  a  single  body  called  the  Con- 
tinental Congress,  which  was  unchecked  by  either  an  executive  or 
a  judiciary.  In  this  respect  it  was  quite  like  the  English  govern- 
ment of  today,  with  its  practically  omnipotent  House  of  Com- 
mons. One  striking  thing  in  these  articles  is  the  following: 
After  providing  how  the  delegates  should  be  selected  by  the 
States  and  fixing  the  time  of  their  meeting,  it  says:  ''with  a 
power  reserved  to  each  State  to  recall  its  delegates  or  any  of 
them  at  any  time  within  the  year,  and  to  send  others  in  their 
stead  for  the  remainder  of  the  year." 

The  so-called  modem  recall  is  not  as  new  as  has  been  imagined. 
There  were,  as  already  suggested,  no  checks  and  balances,  as  now 
understood,  and  there  was  but  one  supreme  law-making  body. 
True,  a  judiciary  was  authorized,  but  this  was  for  the  trial  of 
piracies  and  felonies  committed  on  the  high  seas,  and  appeals  in 
all  cases  of  capture.  Certain  other  questions  were  reserved  for 
submission  to  courts  or  judges ;  but  nowhere  were  they  given  any 
power  to  pass  upon  the  constitutionality  of  a  law  or  to  declare 
the  same  null  and  void.  I  cite  this  document  as  an  evidence  of 
the  democratic  spirit  of  the  times  and  as  a  proof  of  the  absence 
of  any  checks  upon  the  representatives  of  the  people,  save  as 
recognized  by  the  legislative  body  itself. 

The  Confederation  failed,  not  because  of  the  form  of  its  funda- 
mental law,  but  because  of  the  utter  impotency  of  the  govern- 
ment or  league  created  thereby.    It  must  not  be  assumed,  how- 
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ever,  that  all  forma  of  goyemment  preceding  that  of  the  Federal 
Constitution  were  easentiaUj  democratic.  The  fact  is  that  save 
in  a  few  of  the  colonies  there  was  no  such  thing  as  a  democracy. 
Universal  and  unlimited  suffrage  was  unknown;  property  quali- 
fications were  almost  universal^  and  then,  as  now,  the  right  to 
actual  participation  in  governmental  matters,  was  a  mere  privi> 
lege  conferred  by  law.  As  electors,  we  are  prone  to  forget  that 
in  the  exercise  of  the  franchise  we  are  acting  not  only  for  our- 
selves, but  for  many  others,  and  are  trustees  with  all  the  duties 
that  such  a  relation  imports.  We  act  for  all  who  have  not  been 
given  the  privilege,  for  women  and  children,  for  aliens,  Indians, 
and  practically  for  the  negroes.  The  actual  voters  are  but  a 
small  part  of  the  population. 

The  period  between  the  adoption  of  the  treaty  with  England 
in  1783  and  the  adoption  of  our  Constitution  in  1788  has  been 
truly  called,  *'the  critical  period  in  American  history.  *'  The 
confederated  government  was  impotent,  jealousies  arose  among 
the  States,  intestinal  difficulties  arose  and  some  of  the  States 
were  near  unto  war.  It  was  a  chaotic  and  dangerous  period  in 
our  existence,  and  but  for  the  courage,  foresight,  and  patriotism 
of  the  Fathers,  who  met  at  Philadelphia  in  1787,  we  should 
doubtless  have  remained  a  loose  confederation  of  independent 
States. 

This  Convention  was  called  for  the  express  purpose  of  amend- 
ing the  Articles  of  Confederation  and  some  of  the  delegates  were 
specifically  limited  in  their  instructions  to  this  definite  purpose. 
But  it  transpired  that  this  body  was  revolutionary  in  character 
and  that  it  in  fact  brought  about  a  peaceful  revolution.  Of  the 
men  chosen  as  delegates,  I  here  quote  the  following: 

In  its  composition,  this  group  of  men  left  nothing  to  be  desirecL  In  its 
strength  and  in  its  weakness,  it  was  an  ideally  perfect  assemblj.  There 
were  fifty-five  men,  all  of  them  respectable  for  family  and  for  personal 
qualities, — men  who  had  been  well  educated,  and  had  done  something 
whereby  to  earn  recognition  in  these  troubled  times.  Twenty-nine  were 
university  men,  graduates  of  Harvard,  Yale,  Columbia,  Princeton,  William 
and  Mary,  Oxford,  Glasgow  and  Edinburgh.  Twenty-six  were  not  university 
men,  and  among  these  were  Washington  and  Franklin.  Of  the  illustrious 
citizens  who,  for  their  public  services,  would  naturally  have  been  here, 
John  Adams  and  Thomas  Jefferson  were  in  Europe;  Samuel  Adams,  Patrick 
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Henry,  and  Biehard  Henxy  Lee  disapproved  of  the  convention,  and  re- 
mained  at  home;  and  the  greatest  man  of  Bhode  Island,  Nathanael  Greene, 
who — one  likes  to  think — ^might  have  succeeded  in  bringing  his  state  into  the 
convention,  had  lately  died  of  a  son-stroke,  at  the  early  age  of  forty- 
four 

The  names  of  Washington  and  Franklin  stood  for  supreme  intelligence 
and  consummate  tact.  Franklin  had  returned  to  this  country  two  years 
before,  and  was  now  president  of  Pexmsylvania,  He  was  eighty-one  years 
of  age,  the  oldest  man  in  the  convention,  as  Jonathan  Dayton  of  New 
Jersey,  aged  twenty-six,  was  the  youngest.  The  two  most  profound  and 
original  thinkers  in  the  company  were  but  little  older  than  Dayton.  Alex- 
ander Hamilton  was  thirty,  James  Madison,  thirty-six.  Among  political 
writers,  these  two  men  must  be  ranked  in  the  same  order  with  Aristotle, 
Montesquieu,  and  Locke;  and  the  "Federalist,"  their  joint  production,  is 
the  greatest  treatise  on  government  that  has  ever  been  written.  John  Jay, 
who  contributed  a  few  pages  to  this  immortal  volume,  had  not  been  sent  to 
the  convention,  because  New  York  did  not  wish  to  have  it  succeed.  Along 
with  Hamilton,  New  York  sent  two  commonplace  men,  Bobert  Yates  and 
John  Lansing,  who  were  extreme  and  obstinate  Antifederalists;  and  the 
action  of  Hamilton,  who  was  thus  prevented  from  carrying  the  vote  of  his 
own  state  for  any  measure  which  he  might  propose,  was  in  this  sadly  em- 
barrassed. For  another  reason,  Hamilton  failed  to  exert  as  much  influence 
in  the  convention  as  one  would  have  expected  from  his  profound  thought 
And  his  brilliant  eloquence.  Scarcely  any  of  these  men  entertained  what  we 
ahould  now  call  extreme  democratic  views.  Scarcely  any,  perhaps,  had  that 
intense  faith  in  the  ultimate  good  sense  of  the  people  which  was  the  most 
powerful  characteristic  of  Jefferson.  But  Hamilton  went  to  the  other  ex- 
treme, and  expressed  his  distrust  of  popular  government  too  plainly.  His 
views  were  too  aristocratic  and  his  preference  for  centralization  was  too  pro- 
nounced to  carry  conviction  to  his  hearers.  The  leading  part  in  the  con- 
vention fell,  therefore,  to  James  Madison,  a  young  man  somewhat  less 
brilliant  than  Hamilton,  but  superior  to  him  in  sobriety  and  balance  of 
powers.  Madison  used  to  be  called  the  "Father  of  the  Constitution,"  and 
it  is  true  that  the  government  under  which  we  Hve  is  more  his  work  than  that 
of  any  other  one  man.  From  early  youth  his  life  had  been  devoted  to  the 
49tudy  of  history  and  the  practice  of  statesmanship.  He  was  a  graduate  of 
Princeton  College,  an  earnest  student,  familiar  with  all  the  best  literature 
of  political  science  from  Aristotle  down  to  his  own  time,  and  he  had  given 
especial  attention  to  the  history  of  federal  government  in  ancient  Greece, 
And  in  Switzerland  and  Holland.  At  the  age  of  twenty-five  he  had  taken 
part  in  the  Virginia  convention  which  instructed  the  delegates  from  that 
Atate  in  Congress  to  bring  forward  the  Declaration  of  Independence.  During 
the  last  part  of  the  war  he  was  an  active  and  influential  member  of  Con- 
gress, where  no  one  equalled  or  approached  him  for  knowledge  of  English 
liistory  and  constitutional  law He  looked  at  politics  judicially, 
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and  was  to  little  of  a  party  man  that  on  sereral  oeeasionB  he  waa  aeensed 
(quite  wrongfullj,  as  I  hope  heieafter  to  prove)  of  gross  inconsistency. 
The  position  of  leadership,  which  he  won  so  early  and  kept  so  long,  he 
held  by  sheer  force  of  giant  intelligence,  sleepless  industry,  and  an  in- 
tegrity which  no  man  ever  doubted.    But  he  was  above  all  things  a  nan 

of  peace 

Of  the  fifty-five  men  here  assembled,  Washington,  Franklin,  Hamilton, 
and. Madison,  were  of  the  first  order  of  ability.  Many  others  in  the  room 
were  gentlemen  of  more  than  ordinary  talent  and  culture.  There  was  John 
Dickinson,  who  had  moved  from  Pennsylvania  into  Delaware,  and  now 
came  to  defend  the  equal  rights  of  the  smaller  states.  There  was  James 
Wilson  of  Pennsylvania,  bom  and  educated  in  Scotland,  one  of  the  most 
learned  jurists  this  country  has  ever  seen.  Beside  him  sat  the  financier, 
Bobert  Morris,  and  his  namesake  Oouverneur  Morris  of  Morrisania,  near 
the  city  of  New  York,  the  originator  of  our  decimal  currency,  and  one  of 
the  far-sighted  projectors  of  the  Erie  CanaL  Then  there  was  John  Bot- 
ledge  of  South  Carolina,  who  ever  since  the  Stamp  Act  (Congress  had  been 
the  mainstay  of  his  state;  and  with  him  were  the  two  able  and  gallant 
Pinckneys.  Caleb  Strong,  afterward  ten  times  governor  of  Massachusetts, 
was  a  typical  Puritan,  hard-headed  and  supremely  sensible;  his  colleague, 
Bufus  King,  already  distinguished  for  his  opposition  to  negro  slavery,  was 
a  man  of  brilliant  attainments.  And  there  were  George  Wythe,  the  chan- 
cellor of  Virginia,  and  Daniel  Carroll  of  Maryland,  who  had  played  a 
prominent  part  in  the  events  which  led  to  the  creation  of  a  national  domain. 
Oliver  Ellsworth  of  Connecticut,  afterwards  Chief  Justice  of  the  United 
States,  was  one  of  the  ablest  lawyers  of  his  time;  with  him  were  Boger 
Sherman  and  William  Johnson,  the  latter  a  Fellow  of  the  Boyal  Society 
and  afterward  president  of  Columbia  College.  The  New  Jersey  delegation, 
consisting  of  William  Livingston,  David  Brearly,  William  Patterson,  and 
Jonathan  Dayton,  was  a  very  strong  one;  and  as  to  New  Hampshire,  it  is 
enough  to  mention  the  name  of  John  Langdon.  Besides  all  these  there  were 
some  twenty  of  less  mark,  men  who  said  little  but  listened  and  voted.  And 
then  there  were  the  irreconcilables,  Yates  and  Lansing,  the  two  Antif  ederal- 
ists  from  New  York;  and  four  men  of  much  greater  ability,  who  took  an 
important  part  in  the  proceedings,  but  could  not  be  induced  to  accept  the 
result.  These  four  were  Luther  Martin  of  Maryland;  George  Mason  and 
Edmund  Bandolph  of  Virginia;  and  Elbridge  Gerry  of  Massachusetts. 

The  record  which  we  now  have,  shows  that  these  men  were 
familiar  with  English  laws,  customs,  and  traditions,  and  with 
ancient  and  modem  history,  although  upon  one  point,  as  I  shall 
attempt  to  show,  they  were,  perhaps,  mistaken.  Called  together 
for  a  definite  and  specific  purpose,  it  is  now  perfectly  manifest 
that  they  did  not  intend  to  follow  their  instructions  for  within 
three  days,  they  decided  that  they  would  not  attempt  to  amend 
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the  Articles  of  Confederation,  but  on  the  contrary  would  strike 
out  boldly  and  do  what  they  deemed  best  for  the  general  welfare. 
The  resolution  was  to  the  effect  that:  ''A  national  government 
ought  to  be  established  consisting  of  a  supreme  legislature,  ju- 
diciary, and  executive."  This  was  nothing  short  of  revolution- 
ary, justified  at  a  subsequent  stage  in  this  language  from  Ran- 
dolph— ^'^  where  the  salvation  of  the  Republic  is  at  stake  it  would 
be  treason  to  our  trust  not  to  propose  what  we  found  necessary," 
and  Hamilton  declared:  ''The  state  sent  us  here  to  provide  for 
the  exigencies  of  the  union.  To  rely  on  any  plan  not  adequate  to 
these  exigencies  merely  because  it  is  not  clearly  within  our  pow- 
ers, would  be  to  sacrifice  the  means  to  the  end." 

There  was  considerable  opposition  to  this  resolution  and  finally 
to  the  adoption  of  the  Constitution  itself  in  many  of  the  States 
because  of  its  revolutionary  and  undemocratic  character.  One 
who  reads  the  debates  of  that  Convention  must  conclude  that  one 
of  the  strong,  if  not  the  strongest  objective  of  the  members  was 
the  protection  of  private  property,  and  he  must  also  conclude 
that  these  men  had  little  faith  in  the  mass  of  mankind.  Their 
natural  instincts  were  conservative  and  they  had  a  traditional 
respect  for  the  rights  of  property.  In  the  debates  with  reference 
to  the  choosing  of  a  chief  executive,  practicaUy  all  urged  some 
indirect  form  of  election  to  preserve  the  whole  government  from 
''too  much  democracy."  Ejiowing  of  their  familiarity  with  his- 
tory, ancient  and  modem,  it  is  not  difficult  to  understand  their 
fears  of  a  pure  democracy.  They  understood  the  vicious  circle 
"democracy,  anarchy,  despotism,"  and  while  they  announced 
that  the  government  was  of  the  people  and  for  the  people,  they 
were  careful  to  interpose  such  checks  as  would  make  it  very 
difficult  for  the  majority  to  rule. 

There  was  a  general  distrust  of  the  people,  and  throughout  the 
whole  structure  ran  the  principle  of  the  separation  of  the  powers 
of  government  and  a  system  of  checks  theretofore  unknown  in 
any  form  of  constitutional  government.  It  is  needless  to  quote 
expressions  to  show  the  fear  which  the  majority  had  of  the  rule 
of  the  people.  True  they  were  to  be  represented  in  the  lower 
house,  but  they  were  to  be  held  in  check  by  an  aristocratic  body 
known  as  the  Senate  and  an  express  veto  power  was  lodged  in 
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the  executive,  whose  selection  was  so  far  removed  from  the  peo- 
ple themselves  that  he  was  not  directly  responsible  thereto. 
While  the  veto  power  was  not  expressly  reposed  in  the  judiciary ; 
nor  was  it  given  express  power  to  declare  acts  null  and  void, 
most  of  the  framers  of  the  document  secretly  believed  that  the 
Court  would  have  and  assume  this  power.  All  agreed  that  a 
pure  democracy  was  not  possible,  if  for  no  other  reason  because 
of  the  large  extent  of  territory,  and  some  of  them  boldly  asserted 
that  ''all  the  political  evils  which  then  beset  them  were  due  to  the 
turbulence  and  follies  of  democracy."  I  have  here  quoted  from 
Edmund  Randolph.  Elbridge  Gerry  said:  ''Democracy  is  the 
worst  of  aU  political  evils."  It  has  been  remarked  that  the  most 
eminent  democratic  leaders  of  the  time  were  not  at  the  conven- 
tion; namely  Samuel  Adams,  Thomas  Jefferson,  Patrick  Henry, 
and  Thomas  Paine.  But  it  is  also  true  that  few,  if  any,  of  tiiese 
absentees  thought  it  possible  to  create  a  pure  democracy. 

The  real  leaders,  while  of  course  advocating  the  rule  of  the 
people,  were  careful  to  remove  the  government  itself  as  far  from 
a  democracy  as  possible  and  to  make  it  as  difficult  as  they  could 
to  change  either  constitutional  or  statutory  law.  Saturated  with 
English  history  and  English  law,  they  established  the  two  houses, 
one  to  be  a  check  upon  the  other,  and  looking  at  the  theory  rather 
than  the  practice  in  England,  they  created  an  executive  depart- 
ment with  the  veto  power;  and  then  made  it  as  difficult  as  pos- 
sible to  override  this  veto. 

John  Fiske  has  demonstrated  that  at  this  very  time  the  legis- 
lative and  executive  departments  in  England  were  not  distinct 
and  separate,  and  that  instead  of  following  the  English  Consti- 
tution in  this  matter  they  conferred  the  duties  of  the  real  Eng- 
lish executive  upon  the  Prime  Minister.  As  a  matter  of  fact  they 
took  Blackstone's  theory  of  the  division  of  power  between  King, 
Lords,  and  Commons,  which  was  nothing  more  than  a  legal 
fiction.  Most  of  the  members  were  familiar  with  Montesquieu's 
writings,  for  he  was  frequently  quoted  in  the  debates,  and  he  too 
is  shown  to  have  had  an  erroneous  opinion  regarding  the  checks 
and  balances  of  the  English  government.  In  Great  Britain,  the 
supreme  power  is  in  the  Commons  and  the  Sovereign  is  largely 
a  legal  fiction.     The  real  English  executive  is  ordinarily  the 
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First  Lord  of  the  Treaguiy,  styled  Prime  Minister,  and  his 
cabinet  consists  of  the  chairmen  of  the  most  important  committees 
of  the  Honse.  The  Crown  in  England  is  and  has  been  for  cen- 
turies a  political  nullity,  and  of  late  years,  the  House  of  Lords 
is  not  much  better. 

By  the  revolution  of  1688,  it  was  practically  decided  that 
thenceforth  the  English  executive  was  to  be  an  arm  of  the  legis- 
lative department,  and  not  a  separate  power,  and  the  work  was 
finally  completed  in  1784,  when,  by  election,  Pitt  was  made 
Prime  Minister  of  England.  It  is  perfectly  manifest  that  when 
the  powers  of  the  King  came  to  be  vested  in  a  ministry,  a  veto  on 
the  part  of  the  King  was  impracticable,  because  the  Prime  Min- 
ister was  responsible  for  the  acts  of  the  King,  and  the  latter 
could  not  consistently  sanction  the  defeat  of  a  measure  which  his 
Prime  Minister  had  advocated  in  Parliament.  This  executive 
check  upon  the  popular  will  had  ceased  to  be  a  part  of  the  Eng- 
lish Constitution  at  the  time  of  the  adoption  of  our  own,  but  the 
fathers  thought  it  necessary  to  create  a  separate  executive  de- 
partment and  to  invest  it  with  the  veto  power. 

An  independent  judicial  department  was,  of  course,  new,  al- 
though the  germs  for  its  independence  were  to  be  found  in 
English  history.  The  judges  in  England  were  appointed  by  the 
Crown  and  were  removed  by  him  alone,  and  during  this  so-called 
period  of  independence  the  English  had  their  notorious  '^  Jef- 
freys.'' To  guard  against  this  the  Act  of  Settlement  of  1701 
provided  that  judges  should  be  removed  only  upon  an  address 
by  Parliament  to  the  Crown.  This,  of  course,  made  the  judges 
in  a  measure  independent  of  the  Crown,  and  the  act  was  un- 
doubtedly in  the  interest  of  the  people,  and  intended  as  a  check 
upon  arbitrary  power  in  the  Crown.  But  the  judges  were  not 
intended  by  this  act  to  be  independent  of  the  action  of  Parlia- 
ment The  English  judiciary  is  really  an  offshoot  from  the 
executive  department  and  if  political  history  be  consulted  it  will 
be  found  that  its  power  to  annul  legislation  was  originally  a 
phase  of  the  veto  power.  As  late  as  the  year  1686,  in  Godden  vs. 
Hales,  the  court  of  the  King's  Bench  held  important  provisions 
of  the  statute  of  25  Chas.  II  void  because  of  conflicting  with  the 
King's  rightful  prerogative.    It  may  be  that  this  and  a  few  of 
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the  earlier  deciaions  of  State  Courts  were  in  the  minds  of  the 
framers  of  the  Constitution;  but  it  is  significant  that  they  ex- 
pressly refused  to  vest  any  part  of  the  veto  power  in  the  eonrts, 
and  that  they  did  not  expressly  give  courts  power  to  declare  any 
act  of  Congress  invalid.  Such  power  had  been  declared  under 
State  Constitutions,  however,  notably  in  Vii^^ia,  Rhode  Island, 
North  Carolina,  and  perhaps  Massachusetts  and  New  Jersey. 
But  the  Judges  who  announced  the  decision  in  Rhode  Island 
were  promptly  recalled  and  the  decision  in  North  Carolina  was 
subject  to  much  adverse  comment 

As  much  of  the  Federal  Constitution  was  drawn  from  those  of 
the  several  States,  we  may  assume  that  the  members  of  the  Con- 
stitutional Convention  were  familiar  with  these  decisions.  There 
was  a  respectable  minority  who  opposed  any  such  doctrine  upon 
the  floor  of  the  Convention,  but  undoubtedly  a  majority  of  the 
members  believed  that  the  judiciary  had  this  power.  Madison, 
Mason,  Wilson,  Gerry,  and  Luther  Martin,  all  contended  that  the 
judiciary  could  exercise  it  without  any  provision  expressly  con- 
ferring the  power,  and  this,  it  seems  to  me,  is  the  sane  view. 
Gtouvemeur  Morris,  who  claims  to  have  drafted  the  Constitution, 
is  thus  quoted  in  Elliott's  Debates,  Vol.  1,  p.  507 : 

In  framing  that  part  with  reference  to  the  judiciary,  it  became  necessary 
to  select  phrases  which,  while  expressing  his  own  views,  'would  not  alarm 
others.'  While  firmly  convinced  that  under  both  Federal  and  State  Con- 
stitutions, the  judiciary  has  power  to  declare  legislative  enactments  invalid, 
I  was  amazed  to  find  that  Chief  Justice  Marshall,  who  finally  wrote  the 
opinions  sustaining  this  view,  was  at  one  time  of  a  contrary  opinion.  As  an 
attorney  in  the  case  of  Ware  v.  Hylton,  3  Dallas  Bep.,  he  said,  in  argument: 

'The  legislative  authority  of  any  country  can  only  be  restrained  by  its 
own  municipal  constitution;  this  is  a  principle  that  springs  from  the  veiy 
nature  of  society;  and  the  judicial  authority  can  have  no  right  to  question 
the  validity  of  a  law,  unless  such  a  jurisdiction  is  expressly  given  by  the 
Constitution. ' 

That  the  judiciary  is  independent  and  has  the  power  to  de- 
clare null  and  void  acts  of  Congress  in  conflict  with  the  Federal 
Constitution,  or  not  authorized  thereby,  is  now  accepted  doctrine; 
and  that  such  power  was  intended  to  be  conferred  is  now  quite 
clear. 

As  to  the  Removal  of  Judges. — The  Constitution  of  the  United 
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States  provides  that  all  Federal  Judges  shall  hold  their  office 
during  good  behavior.  Just  what  this  means  has  never  been 
expressly  stated.  Under  English  practice,  since  the  Act  of  Set- 
tlement, they  are  removed  on  address  of  Parliament  to  the 
Crown.  This  was  not  impeachment.  It  was  more  in  the  nature 
of  a  petition  for  a  recall.  Doubtless  the  only  method  of  removal 
under  the  Constitution  is  by  impeachment,  but  the  grounds  of 
impeachment  are  not  enumerated.  The  Constitution  of  Massa- 
chusetts now  provides  for  removal  by  the  executive  upon  address 
by  both  branches  of  the  legislature  and  so,  I  understand  it,  does 
the  present  Constitution  of  Pennsylvania.  At  the  time  of  the 
adoption  of  the  Federal  Constitution  six  of  our  States  had  Con- 
stitutions providing  for  removal  on  address  from  both  branches 
of  the  legislature,  and  in  eight,  the  term  of  office  was  during  good 
behavior.  In  the  other  five,  they  held  during  short  terms.  So 
much  for  the  checks  on  representative  government.  According 
to  the  original  plan  there  were  three  branches,  a  part  only,  of  one 
of  which,  was  to  be  elected  by  the  people.  These  members  of  the 
House  of  Representatives  were  to  be  held  in  check,  first  by  the 
Senate,  which  was  selected  by  the  legislatures  of  the  several 
States;  second,  the  President,  who  was  also  indirectly  elected  by 
the  people,  and  third,  by  the  Courts,  whose  members  were  ap- 
pointed and  given  life  tenure.  So  that  the  real  spirit  of  the 
Constitution  is  to  be  found  in  the  dread  of  democracy  and  in  these 
checks  upon  the  absolute  will  of  the  people. 

During  the  first  twelve  years  of  the  Constitution  thirteen  men 
were  appointed  to  the  Supreme  Bench,  and  it  is  now  pretty  well 
established  that  all,  before  their  appointment,  had,  in  one  way  or 
another,  expressed  themselves  in  favor  of  the  power  of  the  judici- 
ary to  annul  acts  of  Congress;  and  it  is  apparent  to  the  most 
superficial  observer  that  our  Courts  are  after  all  the  supreme 
power  in  the  land.  In  the  first  one  hundred  years  of  our  exist- 
ence, two  hundred  and  one  cases  were  decided  by  the  Supreme 
Court  of  the  United  States  in  which  acts  of  Congress,  the  pro- 
visions of  a  State  Constitution,  or  a  State  statute,  were  held  re- 
pugnant to  the  Constitution  or  the  laws  of  the  United  States. 
No  one,  I  think,  has  yet  counted  the  number  of  cases  of  like  char- 
acter from  the  State  Courts.    During  the  past  twenty-four  years, 
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more  than  one  hundred  and  three  acts  of  Congress,  State  statutes, 
or  Constitutions  have  been  held  invalid  by  the  United  States 
Supreme  Court. 

Another  point  was  very  carefuUy  guarded  in  both  State  and 
Federal  Constitutions,  and  this  the  power  of  amendment  of  these 
fundamental  laws.  It  is  noticeable  that  our  Federal  Constitution 
cannot  now  be  amended  by  popular  vote.  The  provision  as  to 
amendment  is  as  follows : 

The  Gongrees,  whenever  two-thirds  of  both  Houses  shall  deem  it  neeessary* 
shall  propose  amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two-thirds  of  the  several  States,  shall  call  a  convention  for 
proposing  Amendments,  which,  in  either  Case,  shaU  be  valid  to  all  Intents 
and  Purposes,  as  Part  of  the  Constitution,  when  ratified  by  the  Legislatures 
of  three-fourths  of  the  several  States,  or,  by  Conventions  in  three-fourths 
thereof,  as  the  one,  or  the  other  Mode  of  Batifieation  may  be  proposed  by 
the  Congress. 

The  extreme  difficulty  of  amendment  is  well  known.  So  far 
there  have  been  but  seventeen  amendments.  The  first  ten  of 
these  were  made  pursuant  to  promise  made  at  the  time  of  the 
adoption  of  the  Constitution.  The  eleventh  was  made  to  meet  a 
decision  of  the  Supreme  Court  of  the  United  States,  and  was  the 
first  exercise  of  the  recall  of  judicial  decisions  expressed  in  a 
proper  manner.  The  twelfth  has  reference  to  the  meeting  of 
presidential  electors,  to  meet  the  party  system  of  government 
which  had  then  grown  up,  and  the  remainder  were  adopted  to 
meet  the  issues  growing  out  of  the  civil  war, — although  they 
have  been  made  to  serve  other  purposes,  and  generally  speaking 
have  not  served  the  objects  intended.  The  important  features  of 
the  Fourteenth  and  Fifteenth  have  been  wholly  disregarded,  al- 
though much  has  been  made  of  the  phrases,  ''due  process  of 
law"  and  ''equal  protection  of  the  law"  as  applied  to  relations 
between  white  men. 

Our  own  State  Constitution  has  two  provisions  for  amendment, 
as  follows: 

Any  amendment  or  amendments  to  this  constitution  may  be  proposed  in 
either  house  of  the  general  assembly;  and  if  the  same  shall  be  agreed  to  by 
a  majority  of  the  members  elected  to  each  of  the  two  houses,  such  proposed 
amendment  shall  be  entered  on  their  journals,  with  the  yeas  and  nays  taken 
thereon,  and  referred  to  the  legislature  to  be  chosen  at  the  next  general 
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election,  and  shall  be  published,  as  provided  by  law,  for  three  months 
previous  to  the  time  of  making  such  choice;  and  if,  in  the  general  assembly 
80  next  chosen  as  aforesaid,  such  proposed  amendment  or  amendments  shall 
be  agreed  to  by  a  majority  of  all  the  members  elected  to  each  house,  then 
it  shall  be  the  duty  of  the  general  assembly  to  submit  such  proposed  amend- 
ment or  amendments  to  the  people  in  such  manner,  and  at  such  time  as  the 
general  assembly  shall  provide;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  general  assembly,  voting  thereon,-  such  amendment 
or  amendments  shall  become  a  part  of  the  constitution  of  this  State. 

At  the  general  election  to  be  held  in  the  year  one  thousand  eight  hundred 
and  seventy,  and  in  each  tenth  year  thereafter,  and  also  at  such  times  as 
the  general  assembly  may,  by  law,  provide,  the  question,  "Shall  there  be  a 
convention  to  revise  the  constitution,  and  amend  the  samef"  shall  be  de- 
cided by  the  electors  qualified  to  vote  for  members  of  the  general  assembly ; 
and  in  case  a  majority  of  the  electors  so  qualified,  voting  at  such  election  for 
and  against  such  proposition,  shall  decide  in  favor  of  a  convention  for  such 
purpose,  the  general  assembly,  at  its  next  session,  shall  provide  by  law  for 
the  election  of  delegates  to  such  convention. 

Each  of  these  provisions  is  more  liberal  than  are  usually  found 
in  such  documents;  but  there  have  been  very  few  amendments 
to  our  State  Constitution.  Some  of  these  were  passed  because 
of  the  abolition  of  slavery,  and  others  to  meet  local  conditions 
which  as  a  rule,  were  comparatively  unimportant.  Upon  these 
questions  the  people  have  a  referendum  vote,  and  so  we  have  a 
precedent  for  the  modem  referendum.  In  some  States  it  is 
almost  impossible  for  the  people  to  secure  an  amendment  to  the 
Constitution.  We  have  one  simple  method,  by  going  to  the  polls 
each  tenth  year  and  voting  for  or  against  a  Constitutional  Con- 
vention. 

Such  in  general  are  the  limitations  upon  the  power  of  the 
people  or  their  representatives  in  securing  a  change  in  constitu- 
tional law,  which  is  the  supreme  law  of  the  land.  It  is  apparent 
that  in  so  far  as  the  Federal  Constitution  is  concerned  the  ma- 
jority of  the  people  do  not  rule,  and  equally  clear  that  the 
Fathers  did  not  intend  that  they  should.  Without  going  more 
deeply  into  the  history  and  character  of  our  institutions,  it  may 
be  asserted  that  under  no  other  form  of  government  are  there 
such  limitations  upon  the  power  of  the  majority,  as  exist  in  this 
country.     True,  the  people  rule,  but  they  are  subject  to  such 
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checkB  that  it  is  often  impoflsible  to  get  resnltB,  and  the  minority 
are  really  quite  as  tyrannous  as  the  majority. 

No  one  believes  it  possible  to  have  a  pure  democracy  in  this 
country,  bat  many  think  that  we  can  and  diould  make  it  more 
democratic,  and  more  responsive  to  the  will  of  the  people.  No 
one  seriously  proposes,  however,  to  dispense  with  the  representa- 
tive system,  although  many  would  make  it  more  representative 
in  character;  and  some  proposals  come  dangerously  near  destruc- 
tion of  the  plan,  certainly  destructive  of  what  many  of  the 
Fathers  thought  it  to  be.  Generally  speaking,  under  the  repre- 
sentative ^ertem,  the  representative  is  the  servant  and  the  people 
are  the  masters.  The  servant  is  to  carry  out  the  will  of  the 
people,  and  to  represent  their  views,  at  least  in  so  far  as  they 
have  been  expressed,  subject,  of  course,  to  the  checks  imposed  by 
the  Constitutions,  which  are  supposed  to  be  the  supreme  will  of 
all  the  people.  Quite  a  large  number  of  the  members  of  the 
Constitutional  Convention,  and  many  people  even  to  this  day 
believe  that  the  representative  is  selected  to  execute  his  own 
views,  which  after  conference  and  discussion  with  his  fellows  are 
more  likely  to  be  correct  than  the  immature  and  sometimes  hasty 
notions  of  the  people  who  selected  him.  There  is  much  force  in 
either  position,  and  the  validity  of  one  of  the  propositions  now 
being  advocated  depends  upon  the  solution  of  this  problem. 

If  the  representative  is  truly  to  represent,  then  he  should  carry 
out  the  views  of  those  he  represents,  and  not  his  own,  in  so  far 
as  those  views  have  been  expressed ;  and,  also  to  act  as  he  thinks 
they  would  have  him  do,  had  they  been  given  opportunity  for 
expression.  If,  on  the  other  hand,  he  is  selected  because  of  his 
ability,  and  not  given  explicit  instructions,  then  he  is  to  carry  out 
his  own  views  after  due  consideration,  discussion,  and  reflection, 
and  thus  better  in  the  long  run  to  serve  those  who  selected  him. 
In  either  event,  however,  he  is  chosen  to  represent  the  majority 
who  elected  him,  and  to  act  for  their  ultimate  good.  The  right 
of  recall  at  the  end  of  his  term  has  alwa3rs  existed,  and  the  right 
of  recall  during  his  term  of  office  is  now  proposed.  This  latter 
presupposes  a  mistake  in  the  original  selection  of  the  man,  and 
involves  the  chance  of  a  like  mistake  in  the  selection  of  his  suc- 
cessor. 
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Ab  to  administratiYe  and  legislative  officers,  I  see  nothing  in 
the  recall  inconsistent  with  representative  or  republican  govern- 
ment. As  applied  to  judicial  officers,  I  think  there  is  a  decided 
inconsistency,  unless  we  are  mistaken  in  assuming  that  the 
judiciary  is  a  separate  and  distinct  department  of  government, 
created,  among  other  purposes,  for  keeping  the  representatives 
of  the  people  within  due  bounds.  Unless  our  written  Constitu- 
tions mean  that,  they  have  no  real  vitality,  no  substantial  force. 
To  recall  a  judge  does  not  mean  a  change  of  decisions.  We  had 
a  judicial  recall  here  in  Iowa  after  the  decision  on  the  prohibitory 
liquor  amendment,  and  one  by  one,  three  or  four  men  who  joined 
in  that  decision  met  defeat;  but  the  actual  decision  was  not  af- 
fected thereby.  Indeed,  it  has  twice  been  followed,  and  is  now 
regarded  as  a  part  of  our  constitutional  law.  The  judges  have 
the  power  to  overrule  previous  decisions  and  this  they  wiU  do 
when  occasion  demands,  recall  or  no  recall. 

Occasionally  we  have  incompetent,  corrupt,  prejudiced,  or 
partisan  judges,  and  sometimes  men  whose  behaviour  is  not  good. 
As  to  these,  the  power  of  impeachment  exists  under  all  Constitu- 
tions. If  any  change  be  needed  here,  it  is  to  make  this  power 
more  eflfective  and,  perhaps,  it  would  be  well  to  subject  them  to 
removal  upon  an  address  by  Congress  or  the  State  legislature,  as 
in  England,  and  in  Massachusetts.  No  harm  has  come  from  the 
exercise  of  this  power,  and  the  senior  Massachusetts  Senator  sees 
nothing  really  objectionable  in  it.  In  this  connection,  it  should 
be  remembered  that  one  of  the  chief  complaints  lodged  against 
the  King  in  our  Declaration  of  Independence  was  that  he  had 
failed  to  give  his  assent  to  laws  for  establishing  judiciary  powers 
and  had  made  judges  dependent  on  his  will  alone  for  the  tenure 
of  their  office,  etc.  The  chief  difficulty  with  judges  at  all  times 
has  been  their  dependence  upon  the  appointing  power,  and  Par- 
liament, in  order  to  set  them  free,  deprived  the  appointing  power 
of  its  right  of  removal.  The  legislative  body  assumed  the  right 
of  removal  upon  address,  and  this,  in  view  of  all  history,  is  the 
only  safe  method.  Most  men  believe,  I  think,  that  the  independ- 
ence of  the  judiciary  is  vital  to  free  institutions  and  history 
confirms  this  view. 

As  to  the  Recall  of  Judicial  Decisions. — This  power  has  always 
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been  with  the  people  in  8o  far  as  it  involves  any  question  of 
constitutional  law,  and  I  do  not  hear  of  any  one  who  would  apply 
the  remedy  to  ordinary  controversies  between  man  and  man.  Of 
course,  every  law  suit  involves  primarily  individual  rights,  but 
when  those  rights  are  dependent  upon  a  law  which  is  contrary 
to  the  Constitution,  the  people  should  have  the  same  ultimate 
right  of  changing  the  Constitation  as  they  do  to  change  the 
statutory  or  the  common  law.  But  in  either  case  it  should  be 
done  in  an  orderly  method.  And  when  done,  it  should  not  be  to 
settle  a  particular  case,  but  to  afford  a  definite  rule  of  action  for 
all  future  time  in  like  cases. 

To  submit  single  cases  to  the  people  would  be  to  make  as  many 
rules  as  there  may  be  cases,  and  instead  of  the  rule  being  an 
universal  rule  of  human  conduct,  it  would  become  a  wildemesB 
of  single  instances  and  generally  an  ex  post  facto  law,  which  has 
always  been  condemned  by  sensible  people.  If  the  court  goes 
wrong  on  a  matter  of  common  or  statutory  law,  the  legislature 
changes  the  rule  by  the  enactment  of  a  general  statute  ux>on  the 
subject,  and  so  if  the  court  should  place  an  interpretation  upon  a 
constitutional  provision  which  the  people  think  is  wrong,  the 
method  for  changing  it  is  to  amend  the  Constitution.  This  is 
exactly  what  happened  in  the  early  days  of  the  Republic.  The 
Supreme  Court  of  the  United  States  decided  that  under  the 
Federal  Constitution,  a  citizen  of  one  State,  or  the  citizens  or 
subjects  of  any  foreign  State,  might  sue  any  one  of  the  United 
States.  This  assault  upon  State  sovereignty  was  so  severe  that 
Congress,  by  necessary  resolution,  adopted  the  Eleventh  Amend- 
ment which  expressly  provides  that  ''the  judicial  power  of  the 
United  States  should  not  be  construed  to  extend  to  any  such 
suits  either  at  law  or  in  equity."  This  was  the  first  effectual 
recall  of  a  judicial  decision,  done  in  an  orderly  fashion,  and  so 
worded  as  to  apply  to  all  future  controversies. 

The  remedy  afforded  is  plain  and  the  only  reason  for  the 
recent  proposal  to  submit  the  matter  to  the  people  is  the  difficulty 
in  securing  amendments  to  the  Constitution.  Admittii^f  this 
difficulty,  the  remedy  would  seem  to  be  to  so  change  the  Consti- 
tution as  to  make  amendments  thereto  easy  of  accomplishment 
There  is  no  reason,  to  my  mind,  why  this  should  not  be  done. 
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Our  people  are  better  educated  than  they  were  when  the  Consti- 
tution was  adopted.  Means  of  communication  are  now  speedy, 
whereas  they  were  then  slow;  the  people  themselves  are  more 
familiar  with  our  government  and  its  laws,  and  have  a  wider 
experience  than  they  then  had,  and  there  is  no  reason  why  so 
much  time  should  be  given  for  reflection  and  the  path  to  amend- 
ment made  so  difiScult. 

Here  in  Iowa,  we  have  had  the  means  at  hand.  Three  times  I 
have  had  the  opportunity  to  vote  upon  the  question  of  whether 
we  shall  have  a  new  Constitutional  Convention,  and  within  three 
years  each  and  every  elector  has  had  this  same  opportunity. 
Here  was  a  chance  to  effectuate  a  recall  of  judicial  decisions  in 
an  orderly  way,  but  the  people  did  not  avail  themselves  of  it. 
Had  a  majority  voted  in  favor  of  this  Convention,  we  could  have 
placed  equal  suffrage,  prohibitory  liquor  laws,  the  initiative  and 
referendum,  compulsory  workmen's  compensation  acts,  or  almost 
any  other  matter  in  our  fundamental  law;  but  we  did  not  see  fit 
in  our  sober  moments  to  do  so.  The  recall  of  Federal  judicial 
decisions  is  not  very  strenuously  advocated,  and  in  place  of  that 
remedy,  I  would  suggest  that  in  addition  to  a  constitutional 
amendment  there  is  to  be  added  the  tremendous  force  of  well 
formed  and  deliberate  public  or  popular  opinion  which  eventu- 
ally finds  its  way,  even  into  judicial  decisions.  Time  will  not 
permit  of  a  demonstration  of  the  fact  that  public  opinion  does 
make  itself  manifest  in  judicial  pronouncements.  I  may  safely 
affirm  that  on  account  of  this  very  fact,  decisions  are  now  being 
announced  by  our  highest  court  which  would  not  have  been  made 
twenty-five  or  thirty  years  ago. 

In  this  somewhat  desultory  and  disconnected  way,  I  have  en- 
deavored to  show  that  this  is  and  always  will  be  a  representative 
government;  that  as  a  rule,  but  one  branoh  of  the  government 
has  been  selected  directly  by  the  people;  that  while  in  many 
things  the  majority  does  actually  rule,  upon  more  there  is  a  rule 
of  the  minority;  that  on  every  hand  there  are  checks  upon  the 
rule  of  the  people  and  that  we  are  far  removed  from  a  pure 
democracy;  that  every  representative  of  the  people  is  hedged 
about  by  constitutional  and  other  limitations,  and  that  in  the  end 
the  judicial  department  is  the  final  arbiter  in  determining 
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whether  the  representatiTes  have  kept  within  due  bounds.  It 
need  only  be  stated  in  conclusion  that  this  final  Isnbunal  is  at 
once  the  strongest  and  yet  the  weakest  department  of  gorem- 
ment.  It  has  the  power  to  decree,  but  without  the  ezeeutiTe, 
absolutely  no  power  to  enforce.  As  I  remember  it,  not  the  rii^t- 
est  attention  was  paid  by  the  executive  department  of  the  goT- 
emment  to  the  decision  of  Chief  Justice  Marshall  in  the  famous 
case  of  Marbury  vs.  Madison,  wherein  the  supremacy  of  the 
Court  in  interpreting  the  Constitution  was  so  vigorously  main- 
tained. Andrew  Jackson,  when  President,  once  took  iasne  with 
a  decision  of  the  Supreme  Court  of  the  United  States,  and 
publicly  declared,  ''John  MarshaU  has  made  his  decision,  now 
let  him  enforce  it*'  Of  course,  he  knew  that  the  Court,  without 
the  aid  of  the  executive,  was  absolutely  powerless.  It  has  been 
truly  said,  "The  chief  value  of  a  court  lies  in  its  will  and  not  in 
force." 

There  is  a  growing  distrost  of  the  representative  system  and 
many  schemes  for  democratizing  it,  but  no  one  is  so  bold  as  to 
advocate  its  entire  abolishment  For  a  moment  let  us  look  at  the 
representative  qystem  to  discover,  if  we  may,  the  reasons  for  this 
distrust.  Primarily  the  trouble  is  not  so  much  in  forms  of  gov- 
ernment, as  in  the  frailties  of  human  nature.  Some  one  has 
said:  "The  people  always  get  what  is  coming  to  them."  Just  so 
long  as  men  may  profit  from  legislation,  you  will  find  graft,  just 
so  long  as  we  neglect  our  duties  as  citizens,  we  will  have  corrupt 
bosses,  just  so  long  as  we  encourage  exploitation,  we  shall  be  ex- 
ploited. Eternal  vigilance  is  the  price  of  liberty,  and  eternal  vig- 
ilance will  give  us  the  government  we  desire.  If  we  have  been  at 
fault  in  choosing  our  representatives,  is  there  any  guaranty  that 
we  will  do  any  better  in  discharging  one  and  selecting  another! 
If  our  representatives  have  misrepresented  us,  and  if  in  truth, 
we  have  had  an  "invisible  government,"  who  is  to  blame?  And 
will  any  change  result  from  a  revision  of  our  machinery  t  These 
are  the  present  day  problems  for  every  thoughtful  man.  We  are 
assailing  time-honored  and  well-established  heritages,  which  have 
so  long  existed  as  to  give  character  to  our  civil  institutions  and 
care  should  be  taken  that  we  do  not  destroy  the  very  foundations 
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upon  which  we  have  rested  in  sach  security  in  the  fateful  years 
that  have  passed. 

Some  one  has  discovered,  or  thinks  he  has  discovered,  an  eco- 
nomic determinism  which  applies  to  x>olitical  events  and  has 
suggested  that  all  forms  of  graft  have  been  brought  about  by  the 
people  themselves,  who,  in  the  early  days  of  the  Republic  and 
of  the  States  gave  away  with  lavish  hand,  not  only  all  sorts  of 
public  franchises,  but  whole  empires  of  land,  and  bonuses  and 
subsidies  of  all  forms  and  descriptions.  Public  credit  was  loaned 
to  private  enterprise  and  our  prodigality  has  never  been  equalled. 
This  may  be  said  to  have  been  the  era  of  exploitation  and  of 
'^ prosperity  in  our  palaces."  Private  fortunes  were  rapidly  ac- 
cumulated through  governmental  favors  and  it  is  not  strange 
that  representatives  of  the  people  who  were  passing  out  the 
patrimony  of  the  government  should  demand  some  share  of  the 
swag.  Farms,  franchises,  and  tarifb  were  being  freely  given  in 
order  that  we  might  grow  and  develop,  and  who  should  complain 
if  some  of  our  representatives  were  picking  up  fragments  while 
basketfuls  were  being  passed  around  t  Because  of  the  infirmities 
of  human  nature,  graft  was  the  inevitable  result  in  our  x>eriod 
of  exploitation. 

With  our  free  territory  practically  exhausted,  with  our  infant 
industries  firmly  established,  with  a  realization  on  the  part  of  the 
people  that  franchises  are  valuable  and  that  this  value  came  by 
reason  of  their  presence  and  the  further  reflection  that  after  all 
the  people  pay  the  bills,  there  came  a  conversion  which  has 
changed  our  attitude  toward  many  public  questions.  As  our 
aims  in  exploitation  became  accomplished,  means  which  were 
formerly  deemed  reputable,  or  at  leaert  winked  at,  are  con- 
demned. If  we  have  had  graft,  if  we  have  had  an  '' invisible 
government,"  it  is  nothing  more  than  we  deserve  and  for  which 
we  alone  are  responsible. 

It  is  now  proposed  to  make  our  government  as  nearly  demo- 
cratic as  the  representative  system  will  permit,  and  to  shorten 
the  pendulum  so  as  to  make  it  move  as  fast  as  the  people  wish  it 
to  go.  Personally  I  do  not  believe  tiiere  is  great  need  for  radical 
changes  in  our  governmental  mechanism.  The  recall  is  but  a 
confession  that  our  first  choice  was  bad  or  made  in  reckless  haste, 
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and  there  is  no  assurance  that  our  seoond  ehdee  "mil  be  more 
deliberate  or  that  it  will  be  free  from  mistakes.  The  initiative 
and  referendum  is  a  confession  that  our  representatives  fail  to 
represent  us,  and  I  am  not  assured  that  we  shall  have  any  better 
success  in  proposing  laws  or  in  making  them,  than  we  have  had 
in  selecting  men  with  whom  we  are  supposed  to  be  more  or  less 
acquainted. 

All  these  measures  are  simply  confessions  of  previous  mistakfa 
imd  indirect  promises  that  in  the  future  we  shall  give  more  atten- 
tion to  public  affairs  and  take  a  keener  and  more  intelligent 
interest  in  what  seems  to  be  for  the  common  good.  When  we  do 
that,  we  shall  have  better  representatives  and  a  more  responsive 
government  than  we  now  have,  although  we  do  not  adopt  tiie 
initiative  and  referendum,  the  recall,  or  the  recall  of  judicial 
decisions.  Whether  or  not  these  proposed  reforms  can  be  brought 
about  without  a  change  in  the  Constitution  is,  perhax>s,  of  more 
than  passing  interest.  Doubtless  as  to  all  officers  whose  terms 
are  not  fixed  by  the  Constitution,  statutes  may  be  changed  so  as 
to  provide  for  a  recall,  but  there  is  much  doubt  about  the  validity 
of  a  statute  which  would  either  directly  or  indirectly  deprive  one 
of  an  office,  the  term  of  which  is  fixed  by  the  Constitution,  during 
the  term  for  which  he  has  been  elected. 

The  local  initiative  and  referendum  have  generally  been  sus- 
tained and  the  Supreme  Court  of  this  State  has  unequivocally 
upheld  such  legislation  in  at  least  two  cases.  Whether  either  may 
foe  given  State-  or  Nation-wide  application  is  of  more  difficulty, 
the  solution  of  which  depends  primarily  no  doubt  upon  what 
view  is  taken  of  the  representative  system  of  govenupient.  If  the 
representatives  are  to  be  regarded  as  mere  agents,  bound  to  carry 
out  the  wishes  of  their  constituents,  it  may  be  that  both  the 
State-wide  initiative  and  referendum  can  be  sustained.  If,  on 
the  other  hand,  the  representatives  have  duties  and  responsibili- 
ties of  their  own — and  the  Constitution  expressly  vests  in  them 
all  legislative  powers,  then  it  may  be  that  any  attempt  to  place 
purely  legislative  powers  in  the  hands  of  the  people  will  meet 
with  defeat.  A  numerical  majority  of  the  Courts,  as  I  under- 
stand it,  have  held  a  general  State-wide  initiative  and  referendum 
unconstitutional.    Some  early  cases  in  this  State  seem  to  have 
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decided  that  a  referendum  vote  on  a  State  law  is  nnconstitu- 
tionaL  In  at  least  two  States,  to- wit,  Vermont  and  Michigan,  a 
general  referendum  was  sustained.  But  as  already  suggested 
l^ere  may  always  be  a  referendum  upon  a  State  Constitution, 
and  in  consequence  the  people  have,  in  many  States,  changed 
their  Constitutions  so  as  to  authorize  aU  of  these  experiments. 

In  order  to  more  thoroughly  democratize  our  ^stem  rather 
than  to  change  its  form,  many  States  have  abolished  the  con- 
vention system  for  the  nomination  of  officers — which  convention 
was  a  purely  representative  body — and  substituted  compulsory 
primary  elections.  Others,  without  authority  of  law,  have  pro- 
vided for  senatorial  primaries,  and  also  election  of  such  officers 
by  the  people.  The  Congress  just  closed,  after  a  long  struggle 
has  now  proposed  an  amendment  to  the  Federal  Constitution, 
providing  for  the  election  of  United  States  Senators  by  direct 
vote  of  the  people  instead  of  indirectly  by  the  legislatures. 
Presidential  primaries  have  been  authorized  in  many  States  and 
doubtless  such  a  measure  will  some  day  be  passed  by  Congress. 
It  is  also  proposed  to  elect  the  President  by  direct  vote,  instead 
of  indirectly  through  an  Electoral  College,  which  body  has  not 
followed  the  Constitution  for  many  years.  And  the  next  step  in 
this  line  of  development  will  be  his  election  by  a  majority  vote 
of  the  electors.  Schemes  have  also  been  formulated  for  making 
all  judicial  positions  elective,  and  the  terms  of  office  short. 
There  is  merit  in  each  and  all  of  these  propositions,  unless  it  be 
the  last  one  stated.  They  are  aU  essentially  democratic,  for  they 
tend  to  establish  the  rule  of  the  people,  and  to  reestablish  what 
is  now  thought  to  be  the  true  type  of  representative  government. 

It  is  apparent  that  under  our  system,  complex  as  it  is,  the 
people  do  eventually  rule,  but  it  is  also  true  that  because  of  the 
many  checks  upon  the  exercise  of  their  power,  they  have  become 
discouraged,  and  by  reason  of  inattention  and  carelessness  in  the 
selection  of  officials,  they  have  not  had  efficient  representative 
government  In  the  end,  despite  all  checks,  they  will  have  what 
they  want,  and  the  only  fear  we  should  entertain  is  of  their  resort 
to  revolutionary  methods  to  get  it.  Constitutions  may  be  regu- 
larly amended,  statutory  and  common  law  rules  changed,  and 
court  decisions  overruled.    All  these  have  been  done,  many,  many 
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times,  and  the  fandamental  thought  which  I  wish  to  leave  with 
yon  is  this:  Granted  that  we  cannot  have  a  pure  democracy  in 
this  country,  and  that  we  do  not  wish  it,  either  because  it  is  im- 
possible, on  account  of  our  rast  population  and  great  extent  of 
territory,  assuming  that  we  must  have  the  representative  system, 
and  that  there  must  be  a  chart  which  will  guide  and  control  these 
representatives,  we  come  back  to  the  simple  proposition,  which 
of  the  checks  upon  hasty,  ill-timed,  and  poorly  digested  legisla- 
tion should  we  dispense  with.  Surely  not  the  legislative  bodies, 
or  either  house  thereof.  Doubtless  it  would  be  wise  to  have  all 
members  selected  by  direct  vote  and  for  a  provision  whereby 
these  representatives  will  immediately  enter  upon  the  discharge 
of  their  duties,  instead  of  the  present  scheme  whereby  the  old 
and  discredited  representatives  hold  over  and  pass  such  legisla- 
tion as  the  people  have  either  expressly  or  impliedly  disapproved. 
Shall  we  deprive  the  chief  executive  of  his  vast  power,  and  make 
of  him  a  mere  figurehead,  as  the  King  of  Great  Britain  now  isf 
Convincing  arg^iments  may  be  made  in  favor  of  this  proposition, 
but  I  am  not,  as  yet,  converted. 

No  one  proposes  to  dispense  with  courts,  and  no  sound  thinker 
would  deprive  them  of  the  power  of  applying  and  construing  ttie 
Constitution.  To  do  the  latter,  would  deprive  us  of  the  benefits 
of  constitutional  government  as  now  understood.  In  the  con- 
struction of  the  Constitution,  ultimate  authority  there  must  be 
somewhere,  and  in  no  other  place  can  it  be  more  safely  reposed 
than  in  an  independent  and  fearless  judiciary.  Some  would  de- 
prive the  courts  of  their  power  in  this  respect,  leaving  the  matter 
to  the  legislature  and  the  executive  through  his  veto  power,  be- 
lieving that  in  these  there  is  sufficient  security ;  but  others  and  by 
far  the  greater  number  feel  that  this  power  should  remain  where 
it  now  is,  in  the  hands  of  a  body  of  trained  men,  whom  we  must 
assume  are  better  able  to  decide  complicated  questions  of  law, 
than  the  people  themselves,  or  their  ordinary  representatives. 

As  there  has  been  considerable  criticism  of  the  courts  and  of 
court  decisions,  I  shall  refer  to  a  few  fundamental  principles 
embodied  in  the  Constitution  which  it  is  the  duty  of  the  courts 
to  enforce : 
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The  privilege  of  ^' the  writ  of  habeas  corpus  shall  not  be  sns- 
I>ended." 

"No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed/' 

"No  tax  or  duty  shall  be  levied  on  articles  exported  from  any 
state/' 

"The  trial  of  all  crimes  shall  be  by  jury." 

"Congress  shaU  make  no  law  respecting  an  establishment  of 
i^ligion  or  prohibiting  the  free  exercise  thereof." 

"Or  abridging  the  freedom  of  speech  or  of  the  press,  the  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers  and 
effects,  against  unreasonable  searches  and  seizures  shall  not  be 
violated,  and  no  warrant  shaU  issue  save  upon  probable  cause, 
supported  by  oath  or  aJBSrmation. 

"No  person  shall  be  held  to  answer  unless  on  presentment  or 
indictment;  no  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  linub ;  nor  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation. 

"In  criminal  cases  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury,  to  be  confronted 
by  the  witnesses  against  him,  and  have  compulsory  process  for 
obtaining  witnesses  in  his  favor ;  to  have  assistance  of  counsel. 

"In  suits  at  common  law,  the  right  of  trial  by  jury  shall  be 
preserved  and  no  fact  tried  by  jury  shall  be  re-examined  in  any 
court  than  according  to  the  rules  of  law. 

"Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
posed. 

"No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law;  nor  deny  to  any  person  the  equal 
protection  of  the  laws."  (This  last  is  found  in  the  Fourteenth 
Amendment.) 

These  are  all  fundam^ital  and  axiomatic  principles  of  law 
established  to  maintain  justice,  insure  domestic  tranquility,  pro- 
mote the  general  welfare,  and  to  secure  the  blessings  of  liberty 
to  ourselves  and  our  posterity.  And  the  vital  question  now  is, 
liVliich,  if  any,  shall  we  dispense  witht    In  some  quarters  it  is 
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said  that  instead  of  preserving  xis  from  the  tyranny  of  the  ma- 
jority they  have  established  the  tyranny  of  the  minority.  The 
latter  may  for  the  present  purposes  be  assumed,  but  I  feel  quite 
sure  that  if  ever  any  of  them  are  violated  to  your  prejudice  you 
will  at  once  become  a  part  of  the  t3rrannous  minority  and  the 
greater  the  numfber  affected,  the  sooner  that  minority  vrill  be- 
come the  majority.  Fundamental  in  character,  they  rightJy  find 
place  in  a  constitutional  document  which  is  not  subject  to  speedy 
change.  If  any  of  them  were  doubtful  or  experimental,  they 
should  not  have  been  put  into  a  Constitution,  but  might  find 
their  proper  place  in  legislative  enactments,  which  may  easily  be 
changed.  This  thought  distinguishes  between  what  is  proi>erly 
a  constitutional  limitation  or  provision  and  a  matter  which 
should  be  embodied  in  statutory  law. 

There  are,  of  course,  some  implied  limitations  growing  out  of 
expressed  powers  which  I  shall  not  take  time  to  enumerate. 
SufSce  it  to  say  that  I  have  heard  of  none  whose  opinion  is  en- 
titled to  respect  who  would  repeal  any  of  these  express  limita- 
tions. Many  do  complain  and  justly  too,  of  the  interpretation 
which  has  been  put  upon  them  by  some  judges,  and  criticise 
certain  specific  decisions,  and  others  question  decisions  based 
upon  implied  limitations,  and  I  find  myself  in  agreement  with 
part  of  these  complaints.  To  my  mind,  the  Commerce  Clause  has 
been  unduly  extended  so  as  to  impliedly  cover  limitations  not 
expressed.  A  striking  example  of  this  is  found,  I  think,  in  a 
decision  obtained  from  the  Supreme  Court  of  the  United  States 
in  what  are  called  the  ''original  package  cases."  Recognizing  in 
those  cases  that  the  general  government  has  no  police  power,  and 
that  this  was  retained  and  reserved  in  full  force  by  the  States 
themselves,  the  court  found  that  the  Commerce  Clause,  by  impli- 
cation, limited  the  police  powers  of  the  State.  I  find  myself  in 
distinguished  company  in  doubting  the  soundness  of  this  con- 
clusion. 

Again,  the  phrase,  ''due  process  of  law''  has  been  wrenched  in 
some  opinions,  although  none  of  us  would  dispense  with  the  pro- 
vision. We  would  rebel  and  be  joined  in  that  rebellion  were  the 
legislature  arbitrarily  to  take  our  property  away  from  us,  or 
place  that  power  in  any  body,  judicial  or  otherwise.    This  phrase. 


Digitized  by  VjOOQIC 


IOWA  STATE  BAR  ASSOCIATION  215 

however,  has  relation  to  adjective  and  remedial  rather  than  to 
sabstantive  law.  In  other  words,  it  relates  to  methods  of  pro- 
cedure and  involves  due  notice,  an  opportunity  to  be  heard,  and 
some  regularity  of  procedure. 

A  recent  writer,  in  The  Independent,  seeks  to  show  that  the 
court's  decision  on  the  Fourteenth  Amendment  of  the  principle 
that  property  shall  not  be  taken  without  just  compensation,  is  a 
judicial  amendment  of  the  Constitution.  He  makes  quite  a 
strong  case ;  but  I  apprehend  most  of  us  would  be  glad  to  take 
refuge  under  this  amendment  were  our  property  taken  for  public 
use  without  compensation.  But  it  does  not  follow  that  every  one 
is  entitled  to  compensation  when  his  property  has  been  confis- 
cated. In  the  exercise  of  the  police  power  it  has  always  been 
understood  that  compensation  need  not  be  awarded. 

The  decisions  in  the  liquor  and  brewery  cases  clearly  so  hold 
and  these  merely  followed  what  has  been  called  the  slaughter 
house  cases.  The  due  process  clause  was  undoubtedly  bottomed 
upon  the  historic  concept  that  it  was  a  restraint  upon  the  execu- 
tive— ^the  King — rather  than  upon  the  legislature.  But  as  it 
reads,  it  applies  equally  to  the  legislative  department  with  the 
exceptions  already  noted.  The  Supreme  Court  of  the  United 
States,  especiaUy  in  recent  years,  has  given  full  recognition  to 
what  is  called  the  "police  power  of  the  state;"  but  a  few  State 
Courts  have  stuck  in  the  bark  and  made  the  ownership  of  private 
property  of  more  concern  than  the  general  public  welfare.  I 
here  quote  a  good  definition  of  the  police  power: 

It  is  much  easier  to  perceive  and  realize  the  existence  and  source  of  it 
than  to  mark  its  boundaries  or  prescribe  limits  to  its  exercise.  The  power 
is,  and  must  be  from  its  very  nature,  incapable  of  any  very  exact  definition 
or  limitation.  Upon  it  depends  the  security  of  the  social  order,  the  life  and 
health  of  the  citizen,  the  comfort  of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and  social  life,  and  the  beneficial  use 
of  property.  As  says  another  eminent  judge,  '  ....  Persons  and 
property  are  subject  to  all  kinds  of  restraints  and  burdens  in  order  to  secure 
the  general  comfort,  health  and  prosperity  of  the  State.  Of  the  perfect 
right  of  the  legislature  to  do  this,  no  question  ever  was,  or,  upon  acknowl- 
edged general  principles,  ever  can  be  made,  so  far  as  natural  persons  are 
concerned.' 

A  Justice  of  the  Supreme  Court  of  the  United  States  added 
this  significant  language : 
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There  is  nothing  in  Magna  Charta,  rightlj  eoDBinied  as  a  bvead  dmitw 
of  public  right  and  law,  which  ought  to  ^celnde  the  best  ideas  of  all  ajaUiuis 
and  of  every  age;  and  as'  it  was,  the  characteristic  principle  of  the  eonuaon 
law  to  draw  its  inspiration  from  every  fountain  of  justioe,  we  are  not  to 
assume  that  the  sources  of  its  supply  have  been  exhausted.  On  the  eon- 
trary,  we  should  expect  that  the  new  and  various  experiences  of  onr  own 
situations  and  systems  will  mould  and  shape  it  into  new  and  not  leas  useful 
forms. 

Others  have  said  that  no  system  of  political  economy  or  social 
order  is  embodied  in  the  Constitution.  But  this  is  too  broad,  for 
there  seems  to  be  no  room  thereunder  for  the  extreme  doctrines 
of  socialism.  Not  only  has  this  due  process  clause  been  put  to 
rather  extraordinary  uses  in  few  cases;  but  the  provision  as  to 
the  taking  of  property  for  public  use  without  just  compensation, 
found  in  practically  all  State  Constitutions,  and  by  construction 
-  in  the  Federal  Constitution,  has  been  so  used  as  to  deprive  the 
legislature,  not  only  of  its  police  powisr,  but  in  effect  to  g^uarantee 
to  the  owner  of  property  a  certain  compensation  for  the  use 
thereof;  the  court,  in  effect,  saying  tiiat  no  matter  what  the 
vicissitudes  of  the  business  the  owner  is  entitled  to  a  certain 
remuneration  for  the  use,  and  that  its  judgment  as  to  what  is  an 
adequate  compensation  was  much  better  than  that  of  the  legis- 
lature, and  in  some  few  cases  courts  have  assumed  arbitrarily  to 
fix  compensation  for  its  use.  A  few  other  courts  have  absolutely 
nullified  and  disregarded  provisions  which  the  legislature  be- 
lieved essential  to  the  general  welfare  of  the  community,  and 
given  to  property  a  sanctity  which  it  does  not  possess. 

Private  property  is,  after  all,  an  institution  of  society,  and 
every  one  holds  his  own  subject  to  the  general  welfare.  Some 
few  courts  have,  under  State  and  Federal  Constitutions,  1^ 
judicial  construction,  made  slaves  of  laborers  and  extended  the 
provision  preserving,  not  only  the  obligation  of  contracts,  but  the 
supposed  freedom  to  make  them,  to  an  unlimited  extent.  But 
there  is  a  strong  tendency  everyivhereto  recede  from  all  these 
decisions,  especially  the  more  drastic  ones.  At  one  time,  it  was 
assumed  that  the  legislature  could  not  regulate  or  prohibit  the 
making  of  any  kinds  of  contracts, — that  this  was  one  of  our  in- 
alienable rights;  but  happily  this  doctrine  has  now  been  repudi- 
ated. 
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In  BO  far  as  the  courts  are  an  arm  of  the  govemment  in  the 
interpretation  and  enforcement  of  laws,  and  Constitutions,  they 
cannot  be  dispensed  with.  But  in  the  exercise  of  their  power  to 
declare  acts  of  the  legislature  invalid,  they  should  proceed  with 
the  utmost  precaution,  and  interfere  only  when  there  is  no 
reasonable  doubt  as  to  the  invalidity  of  the  law.  With  the  policy 
of  the  law  or  with  its  making,  they  should  have  nothing  whatever 
to  do.  Encroachments  by  the  judiciary  will  not  'be  tolerated. 
On  the  other  hand,  a  courageous,  true,  and  faithful  performance 
of  duty  will  insure  that  esteem  to  which  they,  of  right,  are  en- 
titled. As  the  ultimate  and  supreme  seat  of  authority  in  this 
country,  they  must  be  obeyed  and  respected,  else  anarchy  will 
prevail. 

Fortunately  I  am  nearing  the  end  of  this  tedious  discourse. 
My  only  excuse  for  so  long  a  paper  is  that  it  seemed  opportune  to 
consider  questions  now  uppermost  in  the  public  mind,  and  upon 
which  so  much  is  being  said,  both  by  those  who  know  and  by 
many  who  do  not  know  anything  of  the  subject.  Our  experiment 
in  govemment  is  again  on  trial,  and  there  are  many  evil  fore- 
bodings: this  is  not  a  new  experience,  however.  As  a  matter  of 
fact,  we  have  long  outlived  the  many  periods  fixed  for  our  demise 
and  notwithstanding  present  claims  are  a  reasonably  happy,  con- 
tented and  unusually  prosperous  people.  By  a  strange  coinci- 
dence, there  are  but  two  written  Constitutions  now  in  force 
which  were  in  existence  when  our  Constitution  was  adopted. 
These  are  the  Massachusetts  State  Constitution  and  the  Consti- 
tution of  the  United  States.  Surely  there  is  something  iu  them 
which  accounts  for  this  survival.  They  doubtless  have  some  de- 
fects, but  the  ills  of  society  are  not  due  primarily  to  these 
defects.  Generally  speaking,  our  faults  are  the  result  of  human 
imperfection.  No  other  country  has  a  better  govemment  than 
we,  none  so  prosperous,  none  so  just  or  so  intelligent.  It  is  con- 
stantly growing  better;  but  it  is  not  perfect.  It  will  not  be  per- 
fect until  the  great  majority  of  the  men  who  compose  it  become 
perfect. 

Lastly,  good  govemment  demands  efficient  service  from  every 
man  and  woman.  These  constituent  units  must  be  intelligent, 
frugal,  moral,  and  educated.    When  the  people  really  and  under- 
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standingly  believe  that  they  are  entitled  to  better  and  noie 
efficient  representatives,  they  will  get  them;  but  the  change  will 
not  come  from  amendments  to  the  machinery  of  govemment 
Representative  govemment  has  been  and  always  will  be  an  ex- 
pression of  the  pnblic  demand,  the  pnblic  choice,  and  no  sort  of 
mechanism  will  permanently  change  this  rtile. 


Pridat  Afternoon  Session 

1:30  O'CLOCK 

Th£  PfiEsmEKT :  At  this  time  I  will  name  the  delegates  to  the 
American  Bar  Association,  viz:  D.  G.  Shull,  Sioux  City;  J.  N. 
Hughes,  Cedar  Rapids;  I.  N.  Flickinger,  Council  BlufEs. 

Mb.  D.  T.  Stookhan  :  At  the  meeting  of  this  Association  one 
year  ago,  immediately  after  the  President's  Address,  Mr.  J.  O. 
Crosby  submitted  the  question  of  the  collateral  inheritance  tax, 
which  was  continued  at  his  request,  to  be  taken  up  immediately 
after  the  President's  Address  this  year.  I  understand  Mr. 
Crosby  is  not  present. 

I  therefore  move  you,  that  the  subject  of  the  discussion  of  this 
topic  be  continued  to  be  taken  up  following  the  Address  of  the 
President  next  year,  and  the  Secretary  be  notified  to  inform  Mr. 
Crosby  of  the  action  of  the  Association. 

The  motion  was  unanimously  carried. 

Repobt  op  the  Executive  Committee 

Senator  C.  G.  Saundebs:  In  the  absence  of  the  President,  I 
was  selected  Chairman  of  this  committee. 

I  beg  leave  to  report  on  behalf  of  the  committee,  that  the  next 
meeting  of  the  Association  has  been  fixed  at  Burlington,  Iowa,  on 
the  last  Thursday  and  Friday  in  June,  June  25  and  26, 1914. 

Repobt  of  the  Nominating  Committee 

Senatob  C.  H.  Van  Law  :  Your  committee  beg  to  report  the 
following  nominations: 
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For  President,  John  F.  Lacey,  Oeikaloosa. 

For  yieo-President,  F.  F.  Dawley,  Cedar  Rapids. 

For  Secretary,  H..C.  Horack,  Iowa  City. 

For  Treasurer,  Frank  T.  Nash,  Oskaloosa. 

For  Librarian,  A.  J.  Small,  Des  Moines. 

I  move  you  that  the  rules  be  suspended  and  the  Secretary  cast 
the  ballot  of  the. Association  for  the  persons  named  as  nominees 
for  the  respective  offices. 

Mb.  R.  M.  Haines  :  Without  any  desire  to  interfere  with  the 
report  of  this  committee,  I  wish  to  call  attention  to  the  fact  that 
for  the  last  eight  or  nine  years,  at  every  meeting  of  the  Asso- 
ciation, we  have  varied  from  the  fundamental  law,  which  pro- 
vides that  the  officers  of  the  Association  shall  be  selected  without 
the  intervention  of  a  nominating  committee.  I  do  not  care  to 
raise  the  point  of  order  at  this  time,  but  only  call  attention  to  the 
fact  that  it  is  a  part  of  our  fundamental  law,  and  suggest  that 
hereafter,  or  even  at  the  present  time  the  nominations  be  made 
from  the  floor  of  the  convention,  so  that  we  may  conform  with 
the  spirit  of  the  fundamental  law. 

I  therefore  move  as  a  substitute  to  the  acceptance  of  the  report 
of  this  committee,  that  John  F.  Lacey  be  elected  as  President  of 
this  Association  for  the  ensuing  year. 

The  motion  was  duly  seconded  and  carried. 

Mr.  D.  D.  Murpht  :  I  nominate  F.  F.  Dawley  for  Vice-Presi- 
dent 

The  nomination  was  duly  seconded  and  unanimously  carried. 

Mb.  J.  H.  McCoNLOGUB:  I  move  you,  that  H.  C.  Horack  be 
selected  as  Secretary  of  this  Association. 

The  nomination  was  duly  seconded  and  carried. 

Mb.  R.  M.  Haixes:  I  nominate  Mr.  Frank  T.  Nash  as  Treas- 
urer of  The  Association. 

The  nomination  was  duly  seconded  and  carried. 

Senatob  Van  Law  :  I  nominate  Mr.  A.  J.  Small  as  Librarian 
of  this  Association. 
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The  nomination  was  duly  seconded  and  carried. 

Thb  Pbesidknt  :  The  next  in  order  ia  the  Report  of  the  Com- 
mittee  on  Law  Reform,  Dean  E.  B.  Evana,  Chairman. 

Bepobt  or  THB  Ck>icMrrTEE  on  Law  Rjspokic 

Dban  Evans:  The  printed  report  of  the  committee  is  as 
follows: 

To  the  Iowa  State  Bar  Auodation: 

Tour  Committee  on  Law  Bef orm  submits  the  following  report,  which  we 
deem  sufficiently  important  to  merit  the  consideration  of  this  Association. 
While  one  or  more  of  the  committee  are  affirmatively  in  favor  of  the  adop- 
tion of  each  item  in  the  report,  and  as  to  some  of  them  all  of  the  committee 
are  in  favor  of  their  adoption,  we  have  deemed  it  prudent  to  sobmit  this 
report  for  the  consideration  and  discussion  of  the  Association  without  rec- 
ommendation. 


Notwithstanding  the  negative  action  of  this  Association  ezpreesed  in  its 
session  of  1911,  and  again  in  1912,  your  committee  is  of  the  opinion  that  one 
of  the  necessary  reforms  in  our  law  is  an  amendment  providing  that  a  ease 
shall  be  reversed  by  the  Supreme  Court  only  when  that  Court  is  satisfied  that 
the  error  on  which  the  reversal  is  based  affected  the  substantial  rights  of  the 
appellant. 

n 

To  amend  the  statutes  so  as  to  provide  that  an  action  to  set  aside  the 
probate  of  a  will  must  be  brought  within  two  years. 

in 

The  probate  of  a  will  should  be  had  upon  notice  and  petition  as  in  any 
ordinary  action;  objections  to  the  will  and  to  the  probate  thereof  to  be  by 
answer. 

rv 

Persons  related  within  the  fourth  degree  should  be  disqualified  to  act  in 
the  capacity  of  guardian  of  property  of  minors. 


In  an  action  for  damages  based  upon  personal  injuries,  when  a  contingent 
fee  is  contracted  for,  such  contract  shall  be  presented  to  the  court  and  re- 
ceive the  approval  of  the  court  before  the  action  is  commenced,  and  without 
such  approval  such  contract  shall  be  void. 
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VI 

The  interest  of  all  distributees  in  an  estate  should  be  established  by  a 
final  decree. 

VII 

Bequests  for  instructions  must  be  submitted  to  the  court  before  argument 
begins.  All  exceptions  to  instructions  given  or  refused  must  be  taken  before 
they  are  read  to  the  jury.  No  exception,  unless  so  taken,  will  be  considered 
on  a  motion  for  new  trial,  or  by  the  Supreme  Court. 

vm 

In  all  actions  for  divorce,  if  the  defendant  does  not  appear  either  in  per- 
son or  by  attorney,  the  court  must  appoint  the  county  attorney  or  some  other 
attorney  to  investigate  the  case  on  behalf  of  the  State,  and  it  shall  be  the 
duty  of  such  attorney  so  appointed  to  investigate  the  case  carefuUy,  to  dis- 
cover if  fraud  or  collusion  exists  between  the  parties,  and  by  answer  to  re- 
port his  finding  to  the  court;  a  fee  of  not  less  than  ten  nor  more  than  fifty 
dollars  in  favor  of  such  attorney  to  be  taxed  as  costs  in  the  case. 

IX 

When  a  party  demurs  to  a  pleading,  thus  raising  an  issue  of  law  for  the 
court,  he  should  either  stand  upon  the  demurrer  and  appeal  or  waive  the 
question  submitted  by  the  demurrer. 

E.  B.  Evans, 
J.  J.  Clabe, 
C.  H.  Van  Law, 
W.  E.  Johnston, 

A.  N.  HOBSON, 

P.  F.  Dawlst, 

BOBBBT  HBALT, 

Committee  on  Law  Beform. 

Mr.  Dawley  favors  propositions  11  and  V  but  is  against  the  other  propo- 
sitions. 

Mr.  Clark  favors  all  the  propositions  except  IV. 

Mr.  Healy  is  opposed  to  propositions  IV  and  V,  does  not  fully  favor  VII, 
and  is  opposed  to  IX. 

Mr.  Van  Law  is  against  VH  and  IX. 

I  think  there  are  one  or  two  reforms  that  we  ought,  as  a  matter 
of  conforming  with  our  actions,  nnanimously  adopt,  and  instead 
of  calling  this  the  Report  of  the  Committee  on  Law  Beform,  we 
ought  to  designate  it  as  the  annual  memorial  service,  by  which 
we  bury  every  proposition  that  is  submitted  to  the  Bar  Associa- 
tion along  the  line  of  reform. 
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I  am  persuaded,  after  a  careful  stady,  having  had  oecaaion  to 
gp  into  the  eivil  code  procedure  in  tlua  State  every  year  from  the 
beginning  to  the  end,  and  to  compare  it  frequently  with  the  codes 
of  procedure  of  other  States,  that  there  are  few  of  the  States 
that  have  as  forcible,  direct,  and  efficient  codes  of  procedure  as 
has  the  State  of  Xowa. 

The  Committee  on  Law  Reform  submits  its  report  this  year 
with  the  following  sentence  in  the  first  paragraph:  ''We  have 
deemed  it  prudent  to  submit  this  report  for  consideration  and 
discussion  by  the  Association  without  recommendations.'' 

Some  one  suggested  in  my  hearing  that  the  committee  was  led 
to  make  the  reports  without  recommendations  because  of  the  fear 
that  some  of  its  recommendations  might  not  be  approved.  That 
was  not  the  leading  thought  at  all.  Last  year  we  succeeded  in 
getting  a  part  of  one  recommendation  adopted  and  the  legis- 
lature was  persuaded  to  act  in  accordance  with  our  recommenda- 
tion, when  some  lawyer  who  had  occasion  to  read  the  Constitution 
recently  discovered  that  the  question  was  unconstitutional.  We 
submitted  one  question  last  year,  with  reject  to  non-partisan 
election  without  recommendation  and  that  was  almost  passed  by 
the  legislature,  so  we  conceived  the  idea  of  making  this  recom- 
mendation this  year  as  we  did. 

The  committee  have  not  been  able  to  hold  a  meeting  at  which 
all  members  were  present.  The  report  is  largely  brought  about 
by  correspondence.  We  have  succeeded  in  getting  a  respectable 
minority  of  the  committee  to  favor  the  recommendations.  I 
think  there  were  eighty-seven  recommendations  submitted  to  the 
committee.  We  have  submitted  nine  herewith.  As  to  the  second 
and  seventh  recommendations,  the  legislature  anticipated  your 
approval  and  passed  amendments  in  line  therewith.  As  to  the 
seventh,  almost  the  entire  suggestions  are  embraced  in  the  law 
passed  by  the  last  (General  Assembly.  Aa  to  the  second  recom- 
mendation ''To  amend  the  statute  so  as  to  provide  that  an  action 
to  set  aside  the  probate  of  a  will  must  be  brought  within  two 
years,"  a  statute  was  enacted  bringing  that  down  to  one  year. 
So  I  do  not  believe  it  will  be  necessary  to  consider  these  two 
propositions. 

Coming  now  to  the  first  recommendation  of  the  committee. 
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tbere  is  an  old  ada^B  that  the  third  time  is  the  charm.  This  is 
the  third  time  this  recommendation  has  been  before  the  Associa- 
tion. I  do  not  know  that  any  member  of  the  committee  desires 
to  discuss  it.    It  is  as  follows : 

Notwithstanding  the  negative  action  of  this  Association  expressed  in  its 
session  in  1911,  and  again  in  1912,  your  committee  is  of  the  opinion  that  one 
of  the  necessary  reforms  in  onr  law  is  an  amendment  providing  that  a  case 
shall  be  reversed  by  the  Supreme  Court  only  when  that  Court  is  satisfied  that 
the  error  on  which  the  reversal  is  based  affected  the  substantial  rights  of  the 
appellant. 

I  moTe  the  adoption  of  the  first  recommendation.  Duly 
seconded. 

Mb.  J.  L.  E[£NNEDY :  I  move  you  that  the  first  recommendation 
of  the  Committee  on  Law  Reform  be  laid  upon  the  table. 

The  motion  was  duly  seconded  and  carried. 

Dean  Evans:  Recommendation  number  two  is  as  follows: 

To  amend  the  statutes  so  as  to  provide  that  an  action  to  set  aside  the 
probate  of  a  wiU  must  be  brought  within  two  years. 

If  there  is  no  desire  on  the  part  of  any  member  to  discuss 
recommendation  number  two,  that  will  be  withdrawn^  it  having 
been  incorporated  in  a  recent  statute. 

Recommendation  number  three  is  as  follows: 

The  probate  of  a  will  should  be  had  upon  notice  and  petition  as  in  any 
ordinary  action;  objections  to  the  will  and  to  the  probate  thereof  to  be  by 
answer. 

It  is  intended  to  bring  the  probate  procedure  to  the  standard 
of  procedure  in  other  cases,  so  that  the  executor  or  any  interested 
person  desiring  to  bring  about  the  probate  of  a  will,  will  file  a 
petition  and  serve  notice. 

I  move  the  adoption  of  the  third  recommendation.  Duly 
seconded. 

Mb.  W.  0.  McElboy  :  I  would  like  to  know  whether  or  not  the 
new  law,  the  adoption  by  the  legislature  of  recommendation 
number  two,  indicates  how  notice  is  to  be  served  and  upon  whom 
notice  is  to  be  served.  The  same  question  comes  up  in  number 
three.    I  apprehend  that  if  either  of  these  or  both  shall  be  enact- 
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ed,  there  will  be  a  question  as  to  whether  or  not  yon  haye  joriB- 
diction  of  the  parties. 

Senator  C.  H.  Van  Law:  That  provision  I  have  here,  as  an 
amendment  to  section  3447,  and  is  as  follows: 

After  a  will  is  probated  the  executor  may  eauae  personal  serviee  of  vi 
original  notice  to  be  made  on  any  person  interested,  which  shall  contain  the 
name  of  the  decedent,  the  date  of  his  death,  the  court  in  whieh  and  the 
date  on  which  the  will  was  probated,  together  with  a  copy  of  said  will,  and 
said  notice  shall  be  served  in  the  same  manner  as  an  original  notice,  and  bo 
action  shaU  be  instituted  by  any  person  after  one  year  from  the  date  of  the 
service. 

Mb.  McElboy  :  This  will  quiet  title  only  as  to  those  served  and 
leaves  the  matter  open  for  those  not  served.  It  seems  to  me  it 
does  not  cover  the  field. 

Justice  S.  M.  Weaver  :  Suppose  the  executor  has  served  notice 
upon  all  those  parties  prior  to  the  probate  of  the  will,  under 
this  provision  does  an  heir  or  disappointed  person  still  have  a 
year  in  which  to  set  it  aside  T 

Senatob  Van  Law:  I  can  scarcely  anticipate  what  the  Su- 
preme Court  of  Iowa  will  say  about  it. 

Justice  Weaver:  If  a  party  has  once  had  proper  notice  to 
bring  him  into  court,  and  he  does  not  come,  that  ought  to  end 
the  thing. 

Mb.  D.  T.  Stockman:  It  seems  to  me  that  this  proi>osed 
change  is  very  objectionable  from  the  standpoint  of  the  client; 
it  may  not  be  so  objectionable  to  the  attorney.  In  our  district, 
and  I  assume  in  most  districts  in  this  State,  there  is  an  interim  of 
some  five  or  six  months  in  each  year  in  which  we  have  no  term  of 
court.  Under  the  practice  as  we  have  it  now,  a  will  may  be  ad- 
mitted to  probate  upon  the  order  of  the  court,  and  the  amend- 
ment provides,  if  a  person  is  not  satisfied,  he  may  have  it  set 
aside.  But  if  a  person  should  die  at  the  time  or  about  the  time 
of  the  convening  of  the  spring  term  of  court,  you  have  to  give 
notice  as  provided  for  in  an  ordinary  action,  and  then  it  must  go 
over  until  the  fall  term.  In  the  interim,  if  there  is  a  personal 
estate,  it  is  necessary  to  appoint  a  special  administrator.    In 
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other  words,  to  contest  is  the  exception^  and  the  probate  under 
the  proceedings  as  we  have  it  now  is  the  final  action  in  nine  cases 
out  of  ten.  If  that  is  trae,  then  the  necessity  of  having  this 
notice  the  same  as  notice  in  an  ordinary  action,  and  have  a 
special  administrator  during  that  time,  causes  delay  and  addi- 
tional expense  and  imposes  an  additional  burden  upon  the  people 
and  the  property  of  the  estate. 

Mb.  B.  I.  SALmoEB:  If  I  am  correctly  advised,  the  existing 
law  is  that  the  probate  of  a  will  is  a  proceeding  in  rem,  that  the 
notice  provided  is  a  notice  in  rem;  that  all  parties  interested 
are  perforce  concluded  by  the  proceedings  in  rem;  that  five  years 
is  the  limit  of  the  period  during  which  a  probate  may  be  set 
aside,  and  under  the  construction  of  the  Gilruth  case  if  there  be 
personal  appearance,  there  is  no  power  in  five  years  or  any  other 
period  to  set  the  proceedings  aside.  So  that  in  the  last  analysis, 
nnder  the  present  law,  a  title  resting  upon  descent  may  be  finally 
passed  after  five  years  from  the  time  of  the  probate.  The  new 
proposition  seeks  to  introduce  notice  in  personam,  binding  only, 
of  course,  upon  those  who  are  thus  served.  No  attempt  is  made 
to  bind  those  who  have  not  had  their  day  in  court,  but  those  who 
have  been  personally  served  have  only  a  yedr,  if  any  time,  to  dis- 
turb the  probate  of  the  will.  What  troubles  me  is,  how  can  any 
man  tell  how  to  serve  notice  in  personam  upon  those  who  may  be 
interested  in  the  estate  T  The  man  who  leaves  the  estate  may  be 
reputed  to  be  a  bachelor,  and  somewhere  in  the  world  there  may 
be  a  wife  and  child.  How  can  any  one  tell,  if  this  proposition  is 
passed,  that  the  title  has  been  settled  by  the  probate.  Why  may 
there  not  at  any  time  be  an  appearance  of  those  who  were  not 
served,  because  no  one  knew  they  existed  T 

JuDGB  J.  J.  Clabk:  My  recollection  of  the  utterance  of  the 
Supreme  Court  on  this  question  is  that  the  present  proceeding 
is  not  in  rem  but  in  personam,  and  it  is  only  preliminary  to  the 
admission  of  a  will  to  probate,  as  evidence  of  its  being  the  will  of 
the  decedent,  until  an  action  is  begun  under  the  other  section  of 
the  code  to  establish  or  contest  it.  It  has  been  held  under  that 
provision  that  a  person  may  come  in  and  contest  it,  if  he  is  an 
heir  or  interested  in  the  estate,  or  an  executor  or  administrator. 

15 
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If  he  dooB  do  so,  he  is  bound  bj  it;  if  he  does  not  do  ao,  although 
he  maj  have  had  notice  of  it,  he  is  not  bound  by  it,  and  he 
has  a  period  of  five  years  to  oommenee  a  proceeding.  Under 
these  circumstances,  it  becomes  necessary,  as  we  looked  at  it,  to 
settle  the  law  on  that  subject,  and  perhaps  this  legislature  hss 
settled  it  If  everybody  is  served  with  notice,  of  course  they  are 
bound  by  it.  If  there  are  others  interested,  I  think  they  are 
bound  within  a  year  instead  of  five  years  to  settle  the  title  to 
real  property.  If  I  am  not  mistaken,  I  think  the  decision  was 
rendered  by  Justice  Weaver  or  Justice  Deemer.  They  can  say 
whether  I  am  correct  in  that  construction  or  not,  but  in  the  con- 
struction of  these  two  sections  of  the  Code,  I  understand,  while 
in  some  States  it  is  regarded  as  a  proceeding  in  rem,  in  this  State 
it  is  regarded  as  a  proceeding  in  personam,  and  they  are  bound 
by  it 

Mb.  O.  p.  Myebs  :  As  I  understand  it,  for  some  years  attomQrs 
down  in  our  section  supposed  when  they  had  personal  service 
it  was  su£3cient  to  bar  all  contest,  but  under  the  late  decision,  as 
I  understand  it,  it  cuts  no  figure  what  form  the  notice  is  in, 
every  heir  has  his  five  years  to  contest.  It  would  seem  to  me  Ihe 
simplest  form  of  disposing  of  the  whole  matter  woxdd  be  to  cut 
down  from  the  five  years  and  make  it  in  rem,  to  cover  everybody. 

Senator  C.  H.  Van  Law:  The  difficulty  that  arises  under  the 
present  statute  is  simply  this :  A  young  lawyer  is  called  ui>on  to 
pass  upon  the  merits  of  a  title  that  rests  upon  a  will  as  to  which 
the  five  years  limitation  period  has  not  run.  He  cannot  antici- 
pate what  happens  judicially  and  the  purpose  of  this  proposition 
is  to  cut  off  those  who  may  be  subsequently  coming  in  to  raise  the 
question  of  the  validity  of  the  probate. 

The  motion  to  adopt  the  third  recommendation  was  put  to  a 
vote  of  the  members  and  declared  lost. 

Dean  Evans  :  The  fourth  recommendation  is  as  follows : 

Persons  related  within  the  fourth  degree  should  be  disqualified  to  aet  in 
the  capacity  of  guardian  of  property  of  minors. 

As  to  this  recommendation,  I  think  the  lawyers  here  who  have 
had  some  experience  in  handling  the  estates  of  minors,  where  the 
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guardianahip  passed  to  the  relatives,  have  found  their  greatest 
trouble  was  to  keep  the  estate  of  minors  from  disappearing  some- 
where in  the  matter  of  expenses  that  ought  to  be  borne  l^  the 
parents.  A  young  man,  about  twenty-three  years  old,  came  into 
my  office  and  requested  I  should  prepare  a  final  report  for  his 
father  as  guardian.  An  estate  of  some  two  thousand  dollars  had 
been  left  by  a  relative.  His  father  was  guardian  during  six  or 
seven  years.  The  young  man  had  anticipated  the  money  and  ex- 
pected to  engage  in  business.  After  gaining  his  majority  he 
learned  that  the  money  was  gone,  and  he  brought  the  father  into 
my  office  to  prepare  a  report  and  the  son  ready  to  receipt  for  the 
money  he  never  received.  That  is  true  a  great  many  times. 
Those  members  of  the  committee  who  favored  this  fourth  recom- 
mendation were  of  the  opinion  that  a  guardian  outside  of  the 
relationship  was  an  ample  safeguard  of  the  minor's  interest  and 
would  justify  the  small  expense. 

I  move  the  adoption  of  the  report    (Duly  seconded.) 

Mb.  Bobebt  Healt  :  I  move  to  amend  the  motion  in  the  fol- 
lowing manner:  To  lay  indefinitely  upon  the  table  the  fourth 
recommendation  of  this  committee.  I  am  unalterably  opposed  to 
such  a  measure  and  would  regard  as  a  calamity  the  passage  of 
such  a  law.  I  believe,  Mr.  President,  that  it  is  not  only  the  duty 
and  the  right,  but  the  obligation  rests  upon  the  next  of  kin,  not 
only  to  be  guardian  of  the  property,  but  also  of  the  person  of 
minors,  and  I  have  always  advised  my  clients  and  always  wiU, 
in  the  administration  of  probate  afEairs,  and  in  the  guardianship 
of  minors,  to  keep  the  stranger  away  from  the  minor,  and  bring 
up  to  his  defense  and  protection  the  next  of  Mn. 

The  motion  to  lay  on  the  table  was  duly  seconded  and  carried. 

Dbak  Evans:  The  fifth  recommendation  of  the  committee  is 

as  follows: 

In  an  action  for  damages  based  upon  personal  injuria,  when  a  contingent 
fee  is  contracted  for,  snch  contract  shaU  be  presented  to  the  court  and  re- 
eeive  the  approval  of  the  court  before  the  action  is  commenced,  and  without 
Buch  approval  such  contract  shall  be  void. 

I  move  its  adoption.    (Duly  seconded.) 
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Mb.  C.  S.  Maoombeb:  I  move  to  lay  it  on  the  table.  (Duly 
seoonded.) 

iiy  reason  for  so  doing  ia,  that  I  do  not  belieye  the  bar  of  the 
State  of  Iowa  has  degenerated  to  that  extent  that  they  cannot 
be  trosted  to  make  eontracts  with  their  clients.  When  it  goes  out 
abroad  that  the  bar  themselves  have  such  an  opinion  of  them- 
selves that  they  do  not  think  they  can  make  a  contract  with  tiieir 
clients  unless  it  is  approved  by  the  courts  if  this  convention  passes 
that,  I  will  move  from  the  State  of  Iowa. 

The  motion  to  table  was  dnly  carried. 

DeanEvaks:  Section  six  is  as  follows: 

The  interest  of  all  distributeee  in  an  estate  shonld  be  established  bj  a 
final  decree. 

I  move  its  adoption*    (Duly  seconded.) 

A  Member:  How  is  a  final  decree  good  and  binding  in  an 
estate  where  there  is  no  notice  served  by  an  executor,  when  he 
has  had  no  notice! 

Mb.  D.  D.  Mubphy  :  It  seems  to  me  that  the  greatest  benefit  to 
be  derived  from  this  is  in  cases  where  we  have  to  deal  with  attor- 
neys outside  of  the  State.  I  find  in  my  practice,  they  are  always 
expecting  a  decree  of  final  distribution.  We  have  to  do  a  great 
deal  of  explaining  in  order  to  cover  that  apparent  defect. 

Justice  Weaveb:  In  the  State  of  Minnesota  they  have  a 
statute  such  as  is  suggested  here.  When  you  examine  an  abstract 
of  title  of  real  estate  in  the  State  of  Minnesota,  you  will  find  a 
final  settlement  or  closing  up  of  the  estate,  and  a  decree  entered 
fixing  the  title,  that  is  to  say,  that  each  shall  have  such  and  such 
a  share.  Now,  I  suppose  those  decrees  have  the  value  of  being  at 
least  prima  facie  evidence  of  the  settlement  of  the  title.  There 
may  somebody  else  outside  come  in  and  move  to  set  it  aside,  but 
it  does  have  a  very  decided  advantage  of  having  a  record  showing 
a  prima  facie  title  in  the  devisees  or  the  heirs  of  the  deceased.  I 
think  the  amendment  is  something  the  State  has  long  needed. 

Judge  Geobgb  Jepson  :  They  also  have  a  similar  law  in  South 
Dakota.    Before  the  estate  is  finally  closed  there,  notice  is  re- 
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quired,  a  decree  defining  the  heirs  and  their  distributive  shares. 
I  think  this  would  be  a  very'  wholesome  law.  The  final  decree 
would  show  who  the  heirs  are  that  are  interested  in  the  property. 
Of  course,  the  heirs  who  had  no  notice  would  not  be  bound. 

Sbnatob  C.  G.  Saundebs:  It  does  seem  to  me  if  a  law  of  that 
sort  is  adopted,  it  should  be  very  carefully  worded,  because  we 
have  a  five  year  limit  in  which  letters  of  administration  can  be 
taken  out.  A  great  deal  of  property  passes  without  there  being 
any  administration  at  all.  It  seems  to  me  it  ought  not  to  be  made 
the  sole  evidence  of  the  descent  of  property. 

The  motion  to  adopt  was  duly  carried. 

Dean  Evans  :  Section  seven  is  as  follows : 

Bequests  for  instructions  must  be  submitted  to  the  court  before  argument 
begins.  All  exceptions  to  instructions  given  or  refused  must  be  taken  before 
they  are  read  to  the  jury.  No  exception,  unless  so  taken,  will  be  considered 
on  a  motion  for  new  trial,  or  by  the  Supreme  Court. 

Unless  the  members  of  the  Association  care  to  take  it  up,  we 
will  pass  it,  as  it  has  been  covered  by  a  recent  statute. 

Senator  C.  H.  Van  Law:  I  want  to  go  on  record  s^  being 
opposed  to  that  section.  I  have  heard  the  same  expression  from 
a  great  many  lawyers  here,  with  reference  to  the  matter  of  re- 
questing instructions.  Under  the  present  form  of  the  statute,  as 
adopted,  if  you  are  to  ask  instructions,  you  must  ask  them  before 
the  arguments  begin  or  you  are  precluded  subsequently  from 
asking  any  instructions. 

Section  2  reads:  ''All  requests  for  instructions  must  be  pre- 
sented to  the  judge  before  the  final  argument  to  the  jury  is  com- 
menced and  before  the  reading  of  the  charge  to  the  jury."  The 
rest  of  it  has  reference  to  exceptions  to  instructions,  which  is 
equally  reprehensible  from  the  standpoint  of  a  practicing  lawyer. 
I  do  not  believe  it  will  be  two  years  before  this  Association  will 
go  on  record  as  against  this  law,  because  it  will  be  considered 
prejudicial  to  the  rights  of  the  client. 

The  PBEsmENT :  The  Chair  is  rather  of  the  opinion  that  this 
discussion  is  out  of  order.  There  is  nothing,  before  the  Associa- 
tion, as  I  understand  it. 
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Sbnatob  G.  H.  Van  Law:  I  move  yon  that  the  matter  of 
Section  VII,  relating  to  Honse  File  No.  158,  be  referred  to  the 
Committee  on  Law  Reform  subsequently  to  be  appointed,  for 
their  special  attention,  and  report  at  the  next  meeting. 

The  motion  was  duly  seconded  and  carried. 

Dban  Evans:  The  eighth  recommendation  is  as  follows: 

In  all  actions  for  divorce,  if  the  defendant  does  not  appear  either  in  per- 
son or  by  attorney,  the  court  must  appoint  the  county  attorney  or  some 
other  attorney  to  investigate  the  case  on  behalf  of  the  State,  and  it  shall  be 
the  duty  of  such  attorney  so  appointed  to  investigate  the  case  earefolly,  to 
discover  if  fraud  or  collusion  exists  between  the  parties,  and  by  answer  to 
report  his  finding  to  the  court;  a  fee  of  not  less  than  ten  nor  more  than  fifty 
dollars  in  favor  of  such  attorney  to  be  taxed  as  costs  in  the  case. 

I  move  the  adoption  of  this  recommendation. 

Mb.  Robert  Healt  :  I  move  that  the  eighth  recommendation 
of  the  committee  be  laid  upon  the  table. 

The  motion  was  duly  seconded  and  carried. 

Dean  Evans:  The  ninth  recommendation  is  as  follows: 

When  a  party  demurs  to  a  pleading,  thus  raising  an  issue  of  law  for  the 
court,  he  should  either  stand  upon  the  demurrer  and  appeal  or  waive  the 
question  submitted  by  the  demurrer. 

I  move  its  adoption. 

Mr.  B.  I.  Salxnger  :  I  move  as  an  amendment  to  the  x)ending 
motion  that  recommendation  number  nine  be  re-committed. 
(Duly  seconded.) 

I  take  this  position,  because  I  for  one  favor  the  principle  em- 
bodied in  the  existing  recommendation,  at  the  same  time  I  am 
constrained  to  feel,  as  written,  it  would  be  idle  and  fail  of  ac- 
complishing its  purpose.  Secondly,  in  connection  with  the  good 
it  would  do  in  any  event,  it  would  also  tend  in  many  instances  to 
subvert  the  real  administration  of  justice.  The  recommendation 
as  written  is  right  to  this  extent :  There  should  be  no  place  in  an 
answer  for  an  issue  of  law  to  permit  one  who  has  had  a  demurrer 
overruled,  thereupon  to  plead  in  answer  the  same  proposition 
embodied  in  his  demurrer. 
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Let  me  illtifltrate:  I  today  lay  my  petition  and  there  is  a 
demurrer.  The  demurrer  is  overruled.  I  am  the  successful 
party.  I  can  not  appeal  from  a  ruling  favorable  to  me.  My 
adversary,  finding  me  in  that  position,  re-injects  the  law  points 
that  have  just  been  ruled  against  him,  and  the  only  thing  left  for 
me  is  to  try  my  case  to  a  final  end.  It  may  take  months  of  time 
and  cost  thousands  of  dollars,  but  I  cannot  find  out  until  after 
that  expensive  trial  has  been  had,  and  until  the  entire  case,  in- 
cluding the  ruling  on  the  demurrer,  has  gone  to  the  Supreme 
Court,  whether  or  not  my  petition  ever  did  put  me  in  court 
Certainly  some  way  ought  to  be  found  before  the  trial  is  proceed- 
ed with,  where  a  point  is  seriously  raised,  to  have  that  question 
determined  before  the  trial  on  the  merits  is  had.  There  is  a 
clear  analogy  in  that  procedure  in  the  Federal  Courts,  where  the 
point  is  made  as  to  a  lack  of  jurisdiction.  The  moment  that  is 
done,  an  appeal  may  be  taken  directly  to  the  Supreme  Court  of 
the  United  States  to  settle  the  question  whether  the  plea  of  juris- 
diction is  or  is  not  well  taken. 

I  think  the  matter  ought  to  be  re-committed  and  the  proposi- 
tion should  be,  that  if  a  demurrer  is  overruled,  the  party  must 
then  stand  upon  it  and  appeal  from  it  or  forever  after  waive  it, 
unless  the  court  in  its  discretion,  thinking  the  demurrer  is  not 
frivolous,  is  authorized  to  stay  proceedings  and  certify  up  the 
question  involved  in  the  demurrer  before  trial  is  had,  and  that 
the  hearing  as  to  time  should  proceed  with  the  celerity  now 
governing  in  cases  of  certiorari. 

Mb.  W.  a.  Helsell:  It  is  hard  enough  to  try  a  case  once, 
without  going  to  the  Supreme  Court  three  or  four  times.  I  ap- 
prehend, from  the  knowledge  of  my  friend  Salinger,  if  it  were 
possible  to  demur  to  my  petition  to  get  a  ruling,  it  would  be  a 
long  time  before  I  could  get  judgment. 

Therefore,  I  move  you,  that  the  tail  go  with  the  hide,  and  that 
we  lay  the  motion  and  amendment  thereto  on  the  table  indefi- 
nitely. 

The  motion  was  duly  seconded  and  carried. 

Dean  Evans:  For  a  wonder,  two  of  these  sections  have  passed 
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the  AflBociation.    So  the  committee  reports  tbBt  we  are  making 
progress. 

The  PBEsmENT:  We  will  now  hear  the  Beport  of  the  Com- 
mittee on  Resolutions. 

Bepobt  of  GoMMrrTEE  ON  Resolutions 

Your  Committee  on  Resolutions  beg  leave  to  report  and  recom- 
mend the  adoption  of  the  following  resolutions: 

Resolved,  that  a  vote  of  thanks  be  extended  to  the  Honorable 
Emory  Speer,  of  Macon,  Georgia,  for  the  able  and  eloquent  ad- 
dress delivered  by  him  before  this  Association. 

In  this  connection  the  Bar  Association  of  Iowa  takes  the  op- 
portunity to  express  its  full  concurrence  in  the  sentiment  so 
happily  and  forcibly  stated  by  Judge  Speer  in  his  address;  that 
the  absolute  independence  of  the  Judiciary  of  this  country, 
State  and  Federal,  is  necessary  to  the  maintenance  of  the  rights 
and  liberties  of  the  people  of  this  Nation.  This  Association 
further  expresses  its  accord  with  the  sentiment  of  such  address, 
that  the  espionage  of  Judges  of  the  Federal  Courts,  by  other 
departments  of  the  Government,  is  un-American,  and  highly 
detrimental  to  the  proper  administration  of  justice.  That  such 
practice  tends  to  impair  the  confidence  in  the  integrity  of  the 
Courts,  to  which  they  are  justly  entitled,  the  respect  in  which 
they  are  held  by  the  people,  and  should  receive  the  stamp  of 
unqualified  condemnation  by  the  Bar  of  this  country. 

Be  it  further  Resolved  that  a  vote  of  thanks  be  extended  by  this 
Association  to  the  local  Bar  of  Woodbury  County,  the  Com- 
mercial Club,  Riverside  Boat  Club,  Council  Oak  Boat  Club,  Com- 
mercial Men's  Boat  Club,  T.  O.  T.  S.,  the  Elks  Club,  and  the 
Hawkeye  Club,  and  to  the  good  citizens  of  Sioux  City  for  the 
kind  and  courteous  treatment  and  entertainment  accorded  the 
members  of  this  Association  while  guests  in  the  city. 

Be  it  Resolved  that  a  vote  of  thanks  be  extended  generally  to 
the  persons  who  have  read  papers  and  responded  to  toasts  during 
the  meeting  of  the  Association,  because  of  the  instruction  and 


Digitized  by  VjOOQIC 


IOWA  STATE  BAB  ASSOCIATION  233 

entertainment  given  the  members  of  the  AMociation  by  such 
papers  and  responses. 

Bespectfolly  sabmitted, 

C.  O.  Saundebs, 
Chas.  W.  Mullan, 
Wbslbt  Mabtin, 

Committee. 

Upon  motion  duly  made  the  resolutions  were  adopted. 

The  PBBsmENT:  The  Chair  wishes  to  announce  the  appoint- 
ment of  the  committee  to  examine  the  Torrens  Land  System  and 
other  i^stems  of  titles,  to-wit:  O.  P.  Meyers,  Newton;  B.  G. 
Whitney,  Sionx  City;  Chas.  B.  Scholz,  Outtenberg;  C.  H.  Van 
Law,  Marshalltown;  Jno.  T.  Clarkson,  Albia. 

Mb.  a.  T.  Coopeb:  I  want  to  renew  my  motion  now,  of  re- 
ferring these  delinquencies  and  dnes  to  a  committee  of  three  to 
be  appointed  by  the  Chair,  to  take  the  matter  up  and  settle  with 
these  men  and  report  to  the  Association,  if  possible.  I  wish  to 
renew  that  motion  now  and  ask  for  a  second. 

Mb.  Wesley  Mabtin  :  I  second  the  motion. 

Mb.  Coopeb  :  Briefly,  there  are  one  hundred  and  sixty  mem- 
bers of  this  Association  now  in  arrears  for  from  three  to  eight 
years.  They  owe  the  Association  about  $1600.00  or  more.  Some 
of  them  are  splendid  lawyers,  some  on  the  bench;  some  do  not 
want  to  pay  up  the  amount  owing.  They  might  have  been 
dropped  as  members.  I  hope  this  committee  on  by-laws  will 
pass  upon  a  policy  by  which  that  element  will  be  wiped  out.  It 
would  be  a  great  advantage  to  have  this  settled  and  start  out 
with  a  clean  sheet. 

Mb.  C.  B.  Metcalf  :  It  seems  to  me  most  disgraceful  to  bring 
this  matter  up  in  convention.  I  think  it  is  a  disgrace  to  the  Bar 
Association  of  Iowa  that  so  many  members  have  not  even  paid 
their  dues,  namely  the  sum  of  three  dollars  per  year.  It  seems 
to  me  any  lawyer  in  the  State  of  Iowa  can  make  three  dollars  a 
year  to  pay  his  dues  if  he  wants  to  continue  to  be  a  member,  or 
he  had  better  quit  practicing  law.    I  do  not  like  the  impression 
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to  go  to  the  publie  that  we  are  dead  beats.  It  seems  to  me  tiiose 
members  onc^t  to  be  absolutely  dropi>ed,  if  they  do  not  pay 
their  dues,  and  thus  stop  this  continual  harasRing  and  repetition 
of  this  matter  to  the  disgust  of  all  the  members  present. 

Mb.  Martin  :  I  think  this  same  matter  was  brought  up  in  the 
Des  Moines  meeting,  and  it  resulted  very  satisfactorily.  There 
was  an  adjustment  made  at  that  time  of  the  delinquencies,  and  I 
think  a  great  many  were  brought  back.  I  do  not  think  any  harm 
could  come  out  of  it  We  should  adopt  some  means  of  getting 
this  money. 

Mb.  Coopbb  :  There  is  nothing  harsh  about  this.  It  is  simply 
a  matter  of  misunderstanding  of  our  basic  law.  When  these  men 
understand  that  they  are  all  to  be  treated  alike,  and  the  slate 
cleaned  and  a  new  start  made,  they  will  be  very  glad  that  it  has 
been  done.  I  think  they  will  meet  this  committee  ready  to  settie 
and  ready  to  get  back  into  the  Association.  I  hope  this  measure 
may  cany. 

The  PsEsmENT :  It  should  not  be  forgotten  that  the  Treasurer 
has  done  his  duty  trying  to  collect  these  delinquent  dues.  I 
know  he  has  written  each  man  who  is  delinquent  two  or  three 
times.  No  reflection  should  be  cast  upon  him  in  the  performance 
of  his  duties.  It  is  simply  due  to  the  procrastination  of  the 
lawyers.  I  know  it  is  a  difScult  problem  and  it  should  be  taken 
hold  of.  I  wanted  it  understood  that  our  Treasurer  has  done  his 
whole  duty. 

The  motion  was  duly  carried. 

The  PBBsmBNT:  I  will  apx>oint  as  such  committee:  C.  M. 
Dutcher,  Iowa  City;  Prank  T.  Nash,  Oflkaloosa;  H.  C.  Horack, 
Iowa  City. 

Is  there  any  new  business;  has  any  one  anything  to  suggest t 

A  Member  :  I  do  not  know  whether  any  action  can  be  taken — 
it  is  in  regard  to  some  recommendations  or  motions  passed  by  the 
Association  last  year.  There  was  one  matter  I  remember  dis- 
tinctiy  was  voted  down,  a  recommendation  by  the  Committee  on 
Law  Reform,  on  the  question  of  majority  verdicts.    The  merit 
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of  the  matter  is  not  before  hb.  This  thing  happened  in  the  Legis- 
lature. A  bill  was  introduced  providing  for  majority  verdicts. 
The  bill  went  into  the  committee.  One  of  the  leading  members 
of  that  committee  did  not  know  anything  of  the  action  taken  by 
this  Bar  Association.  The  matter  was  called  to  his  attention  by 
a  lay  member  of  the  committee.  He  read  the  debate,  saw  what 
action  was  taken  by  the  Bar  Association,  but  in  spite  of  that  went 
ahead,  and  the  bill  was  passed  by  the  House,  but  was  killed  in 
the  Senate. 

The  point  I  want  to  make  is  this :  Whether  it  wouldn't  be  wise 
for  this  Association  to  in  some  way  see  to  it  that  at  least  the 
legal  members  in  the  legislature  would  know  what  was  done  by 
the  Bar  Association,  and  that  they  at  least  be  informed  and 
would  not  act  contrary  to  the  desires  of  the  Association.  I  do 
not  mean  to  say  that  they  ought  to  be  prevented  from  taking  a 
stand.  I  do  think  the  Association  ought  to  have  the  moral  per- 
suasion at  least.  In  this  instance  there  was  nothing  done,  though 
the  action  of  this  Association  was  entirely  disregarded.  Some- 
thing ought  to  be  done  in  that  respect,  or  else  all  of  our  debates 
have  no  effect. 

Senator  C.  O.  Saundebs:  I  have  been  a  member  of  that  body 
known  as  the  Iowa  Legislature.  I  have  found,  in  my  experience, 
the  worst  thing  you  could  say,  was  to  suggest  that  the  Bar  Asso- 
ciation was  for  or  against  something.  I  think  the  members  of 
the  Bar  Association  who  have  been  members  of  the  General 
Assembly  have  displayed  their  wisdom  by  keeping  quiet  about 
some  things.  I  want  to  say  further  that  our  debates  are  of 
great  force  and  effect.  I  have  seen  a  great  many  recommenda- 
tions turned  down,  and  then  two  years  later  seen  them  enacted 
into  law.  I  was  convinced  it  was  the  education  emanating  from 
the  debates  of  the  State  Bar  Association  that  ultimately  led  to 
fruition  at  Des  Moines. 

Prbsidbnt  Deemeb  :  Gentlemen,  I  now  have  the  great  pleasure 
of  presenting  to  you  your  new  President,  Hon.  John  P.  Lacey. 

Pbesident  Lacet  :  Mr.  President,  and  Gentlemen  of  the  Iowa 
State  Bar  Association:   It  certainly  is  an  honor  to  be  elected 
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President  of  this  AMociation,  and  meoeed  saeh  a  Chamnan  as 
has  preceded  me.  This  Assoeiation  has  done  mnch  good  in  the 
past;  it  has  much  good  work  ahead  of  it  for  the  fatoie. 

At  this  honr  it  is  no  time  to  make  an  address,  and  I  only  want 
to  say  to  you,  I  will  give  you  the  best  service  that  I  am  capable 
of  giving  for  the  enwiing  year,  and  hope  to  meet  all  of  you  that 
we  have  met  at  this  very  enjoyable  gathering  here  at  Sioux  City, 
at  the  next  meeting,  which  will  be  at  the  head  of  Lake  Cooper,  at 
Burlington,  where  we  will  have  an  opportunity  to  ride  down  the 
harnessed  Mississippi  and  to  see  an  institution  creating  200,000 
horse  power  distributed  by  wire  all  over  eveiy  part  of  Iowa. 
One  of  the  most  wonderful  things  that  has  occurred  within  a 
century  will  be  within  our  reach,  and  no  doubt  a  part  of  the 
program  will  be  a  ride  on  that  wonderful  lake,  harnessed  by  tiie 
hands  of  man.    Gtentlemen,  I  thank  you. 

I  will  announce  the  following  committee  api>ointments: 

Legal  Education  and  Admission  to  the  Bar:  Scott  M.  Ladd, 
Sheldon;  Henry  W.  Dunn,  Iowa  City;  F.  W.  Sargent,  Des 
Moines;  C.  H.  Van  Law,  Marshalltown;  C.  W.  Mullan,  Waterloo. 

Grievances:  E.  C.  Roach,  Rock  Rapids;  F.  F.  FaviUe,  Stom 
Lake;  D.  F.  Stockman,  Sigoumey;  E.  M.  Carr,  Manchester; 
W.  B.  Quarton,  Algona. 

Legal  Biography  and  History:  C.  J.  Wilson,  Washington; 
W.  R.  Lewis,  Montezuma;  J.  H.  Henderson,  Indianola. 

Law  Reform:  Wm.  McNett,  Ottumwa;  M.  J.  Wade,  Iowa  City; 
R.  M.  Haines,  Des  Moines;  Hazen  I.  Sawyer,  Keokuk;  Geo.  Cos- 
son,  Audubon;  C.  W.  Mullan,  Waterloo;  F.  F.  Faville,  Storm 
Lake. 

Constitution  and  By-Laws:  A.  T.  Cooper,  Cedar  Rapids;  H.  E. 
Deemer,  Red  Oak;  James  A.  Devitt,  Oskaloosa. 

PREsmENT  Deeiceb  :  Before  recognizing  a  motion  to  adjourn, 
I  wish  to  express  my  thanks  to  each  and  every  member  of  the 
Association  for  the  assistance  given  me  in  making  this  meeting 
such  a  grand  success.   I  feel  that  I  may  say  that,  because  the  sae- 
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cess  is  not  due  to  myself  alone,  but  to  the  hearty  good  will  of  every 
man.  It  has  been  a  pleasant  year,  although  somewhat  burden- 
flome,  one  of  the  pleasantest  years  of  my  life,  which  has  cul- 
minated in  one  of  the  best  meetings  it  has  been  my  pleasure  to 
attend.  I  thank  you  again,  each  and  all,  for  your  assistance  in 
attaining  this  success. 

Upon  motion  duly  made  the  Association  adjourned  sine  die. 
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CONSTITUTION  AND  BY-LAWS 
or 

THE  IOWA  STATE  BAB  ASSOCIATION 


CONSTITUTION 


ABTIGLE  I 

NAHX 

SionoN  1.  This  Aflsodation  shall  be  known  as  the  Iowa  State  Bar 
Association. 

ABTICLE  n 

OBJICT 

SBonoN  1.  This  Association  is  formed  to  coltiTate  the  seienee.  of  juris- 
pmdenee,  to  promote  reform  in  the  law,  to  facilitate  the  administration  of 
justice,  to  elevate  the  standard  of  integrity,  honor  and  conrteqr  in  the  legal 
profession,  to  enoonrage  a  thoroagh  and  liberal  education,  and  to  cherish  a 
spirit  of  brotherhood  among  the  members  thereof. 

ABTICLE  m 


SionoN  1.  The  membership  of  this  Association  shall  be  composed,  first, 
of  the  charter  members  present  at  the  organisation  as  shown  hj  the  roll 
and  paying  the  annual  dues;  and,  second,  members  may  be  hereafter  ad- 
mitted to  the  Association  on  application  to  and  recommendation  hj  the  Com- 
mittee on  Membership,  provided  the  applicant  be  recommended  for  admis- 
sion hj  either  the  County  Bar  Association  of  the  applicant's  county  or  by 
three  members  of  this  Association  in  good  standing. 

ABTICLE  IV 

OTnCKBS 

BicnoN  1.  The  officers  of  this  Association  shall  be  a  President,  "^ee- 
President,  Secretary,  Librarian,  and  Treasurer,  who  shall  be  elected  at  each 
annual  meeting  by  ballot,  without  the  intervention  of  a  nominating  commit- 
tee, and  who  shall  each  hold  office  until  his  successor  is  elected  and  qualified. 

Sio.  2.    The  members  adopting  this  Constitution  shall  at  once  organise 
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hj  eleeting  offieen  and  an  ExeentiTe  Gommittee,  as  profided  in  Artide  Y 
hereof,  to  eenre  until  the  fint  annual  meeting  hereafter  to  be  held. 

ABTIGLE  Y 

UEOUTIVS  OOMMI^rXB 

SicnoN  1.  The  bnelneei  of  the  Aasoeiation  shall  be  managed  and  eon- 
trolled  bj  an  Exeentive  Ckraamittee  composed  of  the  President,  who  shall 
be  ez-offido  Chairman,  and  eleven  other  members,  one  from  eaeh  Congres- 
sional District,  to  be  nominated  bj  the  members  of  this  Association  present 
from  eaeh  Congressional  District  at  eaeh  annual  meeting. 

Sia  2.  Anj  committee,  standing  or  special,  may  consider  and  take  ac- 
tion npon  Bjoj  matter  of  bunness  pending  before  it,  bj  eorrespondenee;  the 
vote  being  taken  in  writing  and  duly  entered  of  record  upon  the  minutes  of 
such  committee,  and  when  so  taken  and  entered  shall  stand  as  the  act  of 
the  committee. 

ABTIGLE  YI 

8TAMDIN0  OOmaTTOS 

Section  L  There  shall  be  the  following  standing  committees,  who  shall 
be  elected  by  the  Executive  Committee,  from  the  body  of  the  Association,  at 
their  first  meeting  hereafter  to  be  held  and  at  their  first  meeting  sneeeeding 
each  annual  meeting  of  this  Association,  to-wit: 

First.  On  Membership,  to  be  composed  of  such  members  as  shall  be  pro- 
vided in  the  By-Laws. 

Second.    On  Grievances,  to  be  composed  of  five. 

Third,    On  Law  Bef  orm,  to  be  compoeed  of  seven. 

F<mrtK  On  Legal  Education  and  Admission  to  the  Bar,  to  be  compoeed 
of  five. 

Fifth.    On  Legal  Biography,  to  be  composed  of  three. 

ABTIGLE  Yn 

nSS  AND  DX7XS 

SionoN  1.  The  admission  fee  shall  be  three  dollars  ($3),  payable  in 
advance,  and  to  accompany  the  application  for  admission. 

Sic.  2.  The  annual  membership  dues  shall  be  three  dollars  ($3),  {MtyaUe 
at  each  annual  meeting,  and  if  not  paid  within  sixty  days  thereafter  the 
membership  may  be  forfeited,  and  the  name  of  the  delinquent  shaD  not 
appear  upon  the  published  roll  of  membership. 

Sbc.  3.  The  payment  of  the  admission  fee  shall  relieve  the  member 
from  further  payment  until  the  next  annual  meeting  thereafter  held. 

ABTIGLE  Ym 

ANNUAL  HSKTINOS 

SBcnoN  1.  The  annual  meeting  shall  be  held  at  such  time  as  tite  Exnen- 
tive  Committee  may  determine.  The  annual  meeting  for  1895  shall  be  held 
in  the  city  of  Des  Moines,  but  thereafter  the  phice  of  meeting  shaD  be 
selected  by  the  Executive  Committee. 
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ABTICLE  IZ 

HONORABT  DBLBeATBS 

BionoN  1.  ThiB  AflBodation  will  at  any  time  admit  as  honorary  dele- 
gates not  exceeding  two  from  the  Bar  Acnoeiation  of  any  connty  in  the 
State,  they  to  be  entitled  to  all  the  privileges  of  membership  at  sneh  meet- 
ing, with  the  exception  of  the  right  to  vote  and  hold  office. 

ABTICLE  X 

BT-LAWS 

Section  1.  The  Executive  Committee  is  charged  with  the  dnty  of  adopt- 
ing appropriate  By-Laws,  not  inconsistent  herewith,  for  the  government 
and  control  of  the  officers,  committees  and  the  business  of  the  Association. 
These  By-Laws  shall  be,  however,  subject  to  change  by  the  Association  at 
any  regular  meeting. 

ABTICLE  XI 

AMSNDINO  THE  OONSnTUTION 

SsonoN  1.  This  Constitution  may  be  amended  at  an  annual  meeting  by 
an  affirmative  vote  of  not  less  than  two-thirds  of  all  the  members  present, 
but  can  be  amended  by  a  majority  vote  when  the  proposed  amendment  has 
been  submitted  to  the  last  preceding  annual  meeting  of  the  Association. 


BY-LAWS 


BULE  I 

MSKFIKOS 

Section  1.  The  regular  annual  meetings  of  the  Association  shall  be 
held  at  such  time  and  place  as  shall  be  fixed  by  the  Executive  Committee 
and  the  place  shall  be  announced  by  the  Executive  Committee  before  the 
adjournment  of  the  annual  meeting  prior  thereto. 

QUOBUM 

Sec.  2.  Twenty-five  of  the  active  members  of  the  Association  shall  con- 
stitute a  quorum  for  the  transaction  of  business. 

BULE  n 

OBDEB  or  BUSINESS 

Section  1.  At  the  hour  appointed  for  the  annual  meeting,  the  President, 
or  in  his  absence  the  Vice-President,  shall  take  the  chair  and  the  Secretary 
shall  proceed  to  call  the  roll  and  note  the  members  present.  In  the  absence 
of  both  the  President  and  Vice-President,  the  members  present  shall  elect  a 
President  pro  temjMre  as  soon  as  the  Secretary  shall  announce  the  presence 
of  a  quorum.  Should  no  quorum  attend  within  the  hour  appointed  for  the 
meeting,  the  members  present  shall  fix  a  time  for  which  the  meeting  shall 
stand  adjourned. 

16 
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810.  2.    The  order  of  bueineBe  at  the  amuud  meeting  shall  be  aa  foflom: 

Fint.    Calling  the  roll  of  membeza. 

Second,  Preeentation  of  petitiona,  letteia,  memorials,  remonatraiieeB  and 
other  papers  whieh  may  be  referred  to  appropriate  eommitteea  and  oHwr 
wise  disposed  of  without  debate. 

Third,    Beport  of  Ck)mmittee  on  Membership. 

FowriK    Admission  of  Members. 

Fitih.    Address  of  President. 

Biasih,    Beports  from  other  Standing  Committees. 

Seventh.    Nomination  and  Election  of  Offieers. 

Eighth,    Unfinished  Bnsinees. 

Ninth,    New  Business. 

Tenth,    Motions  and  Besolntions. 

Eleventh,  Annual  address  at  sueh  time  as  ExeeutiYe  Committee  may 
determine,  and  other  addresses,  as  arranged  by  program. 

Twelfth,    Banquet  (evening  of  the  first  day). 

BULE  m 

THIPBXSIDSNT 

Section  1.  The  presiding  officer  shall  rigidly  enforce  all  rules  adopted 
for  the  goyemment  of  the  Association,  shall  preserve  order  and  decorum 
and  in  the  debates  shall  prevent  personal  reflections  and  confine  membexs 
to  the  question  under  discussion,  countersign  all  orders  of  the  Secretary 
upon  the  Treasurer,  and  api>oint  all  committees  whoee  election  is  not  other- 
wise provided  for. 

BULE  IV 

THS  SBGBETABT 

Section  1.  The  Secretary  shall  keep  a  full  and  complete  list  of  the 
members  and  records  of  the  proceedings  of  the  Association  and  of  the 
Executive  Committee,  draw  orders  upon  the  Treasurer  for  all  sums  of 
money  ordered  by  the  Association  to  be  paid,  give  all  persons  elected  writ- 
ten notice  of  the  election,  and  attend  to  such  other  duties  aa  may  be  im- 
posed upon  him  at  any  meeting  of  the  Association. 

Sec.  2.  The  Secretary  shall  within  ninety  days  after  the  close  of  eaeh 
annual  meeting,  cause  to  be  printed  and  published  in  book  form  such  num- 
ber of  copies  of  the  proceedings  as  the  President  and  Secretary  shall  de- 
termine, containing  a  complete  record  of  all  the  proceedings,  including  all 
papers  presented  to  or  read  before  the  Association,  all  toasts  given  at  the 
annual  banquet,  the  reports  of  each  and  all  officers  and  committees;  the 
Constitution  and  By-Laws  of  the  Association,  with  all  amendments  thereto 
in  their  proper  places,  a  list  of  all  the  officers  and  members  of  the  Asso- 
ciation from  the  beginning,  including  the  committees  named  at  each  meet- 
ing, and  any  other  matters  he  may  deem  of  sufficient  importanee  to  find  a 
place  in  the  volume. 
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He  shall  also  make  an  aeeniate,  eomplete,  modem  and  thorough  index 
of  the  proceedings,  with  cross  references,  etc.,  so  that  the  matter  contained 
in  each  yolnme  may  be  rendered  easily  accessible;  and  preceding  the  index 
shall  make  and  canse  to  be  published  a  memorandum  of  all  subjects  re- 
ferred to  the  committees,  general  and  special,  the  subject  of  each  and  all 
of  the  annual  addresses,  giving  author,  and  the  subject  and  author  of  all 
papers  read  before  the  Association  from  its  origin  do?ni  to  the  time  of  the 
publication  of  the  volume. 

The  same  to  be  after  the  form  and  style  of  such  memoranda  as  printed 
and  published  in  the  proceedings  of  the  American  Bar  Association  for  the 
year  1898. 

Sbc.  3.  In  the  published  proceedings  for  the  year  1901,  he  shall  in  ad- 
dition to  the  regular  index,  make  and  publish  a  complete,  accurate  and 
thorough  index,  with  usual  cross  references  of  all  previous  proceedings, 
giving  volume  or  year  and  page  of  the  proceedings  where  the  matter  re- 
ferred to  may  be  found. 

Sbc.  4.  He  shall  receive  in  full  compensation  for  services  now  or  here- 
after exacted  of  him,  by  by-law,  rule,  resolution,  or  vote  of  the  Association, 
the  sum  of  two  hundred  dollars  per  annum. 

Sbc.  5.  All  contracts  for  the  publication  of  the  proceedings  shall  be 
executed  by  the  President  and  Secretary. 

Sbc.  6.  Immediately  on  publication,  the  Secretary  shall  mail  to  each 
active  member  of  the  Association  one  copy  of  the  proceedings;  and  the 
remainder  shall  be  kept  for  sale  and  exchange.  Exchanges  may  be  made 
with  such  societies  and  organizations  as  the  Executive  Committee  may 
direct;  and  the  Executive  Committee  shall  fix  the  price  at  which  each  vol- 
ume may  be  sold. 

Sec.  7.  A  Membership  Committee  consisting  of  eleven  members  of  this 
Association  shall  be  appointed  by  the  President  before  or  immediately  after 
the  adjournment  of  each  annual  meeting.  No  two  members  of  the  committee 
shall  reside  in  the  same  Congressional  District,  and  each  member  of  said 
committee  is  hereby  empowered  to  appoint  in  each  county  in  his  district  a 
sub-committee  of  three  resident  lawyers  to  canvass  for  membership  of  this 
Association  all  resident  members  of  the  bar  of  such  county,  with  power  in 
each  appointing  body  to  remove  for  failure  to  perform  the  duties  of  the 
office. 

BULB  V 

THX  LDBBABIAN 

Section  1.  The  Librarian  shall  receive  from  the  Secretaxy  all  the  printed 
literature  of  the  Association,  except  a  sufficient  number  of  the  proceedings 
of  each  year  to  distribute  among  the  members  of  the  Association,  and  shall 
preserve  the  same,  and  he  is  hereby  directed  to  mail  to  each  public  library 
in  the  State  of  Iowa  a  copy  of  the  proceedings  of  each  year  and  to  exchange 
proceedings  with  other  Associations. 
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BULE  VI 

THinXASUBB 

SionoN  1.  The  Timsozer  shall  eoUeet  all  moneja  dae  the  Aiwoeiatimiy 
keep  eorzeet  aeeounts  of  the  receipts  and  expenditims,  and  also  an  ae- 
eount  with  eaeh  member,  pay  all  orders  drawn  by  the  Seeretary  and  cobb- 
tersigned  by  the  President,  and  make  a  fall  and  eorreet  report  of  the 
condition  of  the  treasury  to  the  Association  at  each  annnal  meeting  and  at 
any  other  time  when  requested  by  the  Exeeatiye  Committee,  and  perform 
such  other  duties  as  the  Association  may  require.  He  shall  famish  a  bond 
in  such  sum  and  on  such  conditions  as  the  President  and  Secretary  nmy  pre- 
scribe, the  cost  of  which  shall  be  paid  by  the  Association. 

BULE  vn 

OrnCERS  AND  THUS  XLBOnON 

Section  1.  The  President,  Vice-President,  Secretary,  Treasurer  and  Ex- 
ecutive Committee  shall  be  elected  at  each  annual  session  and  hold  tiieir 
offices  for  one  year  and  until  their  respective  successors  be  duly  elected. 

Sxc.  2.  All  elections  for  officers  shall  be  by  ballot,  and  a  majority  of 
the  whole  number  of  votes  cast  shall  be  requisite  to  the  election  of  a  can- 
didate. 

See.  3.  Nominations  shall  be  made  to  the  annual  meeting  immediate 
preceding  the  time  fixed  for  election. 

Sbg.  4.  No  member  shall  be  entitled  to  vote  at  an  election  for  offieos 
until  all  arrears  due  by  said  member  to  the  Association  shall  be  paid. 

BULE  vm 


Section  1.  No  person  shall  be  admitted  to  membership  unless  he  is  a 
member  of  the  Bar  of  the  State  of  Iowa,  in  good  standing  and  has  been 
recommended  as  by  the  Constitution  of  this  Association  provided. 

Sec.  2.  No  person  shall  be  considered  a  member  unless  he  shall  have 
signed  the  roll  and  paid  into  the  hands  of  the  Treasurer  the  annual  does 
provided  by  the  Constitution. 

Sec.  3.  Any  gentleman  learned  in  the  law  may  be  elected  to  honorary 
membership  in  the  same  manner  as  is  required  in  the  election  to  active 
membership. 

Sec.  4.  Honorary  members  shall  be  entitled  to  all  the  privileges  of  ac- 
tive members,  excepting  serving  on  committees,  voting  and  holding  office. 

BULE  IX 

STSIKINO  FROM  THE  BOLL 

Section  1.  Any  member  who  may  be  indebted  to  the  Asaociation  in 
any  sum  shall  receive  written  notice  from  the  Treasurer,  and  if  said 'mem- 
ber does  not  within  two  months  after  such  notice  pay  his  indebtednesi, 
he  shall  be  reported  by  the  Treasurer  to  the  President  and  Seoretaxy  and, 
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apon  the  eoneonent  action  of  a  majority  of  siieh  offieen,  he  shall  forfeit 
hia  membership,  and  shall  be  reinstated  only  upon  the  payment  of  all  his 
indebtedness  to  the  Assoeiationy  and  the  eonearrenee  of  a  majority  of  the 
members  present  at  the  annual  meeting  of  the  Association  next  following 
•ach  settlement. 

BULE  X 

00MMITTEI8 

SionoN  1.  Besides  the  ofBeers  provided  for  in  the  charter,  there  shall 
be  elected  annually  by  the  Executive  Committee  at  the  session  immediately 
foUowing  such  annual  meeting,  the  following  standing  committees:  Mem- 
bership, Legal  Education  and  Admission  to  the  Bar,  Grievances,  Law  Be- 
form.  Biography  and  Histoiy. 

uaounvB 
Sio.  2.  The  President  shall  be  ez-offido  Chairman  of  the  Executive 
Committee,  which  shall  perform  the  duties  in  the  manner  specified  in  the 
charter.  The  Executive  Committee  shall  annually  select  three  persons,  each 
of  whom  shall  prepare  and  read  at  the  annual  meeting  of  this  Association 
a  paper  upon  subjects  to  be  designated  by  the  Executive  Committee. 

OSHVAKGBS 

Sbo.  3.  All  complaints  or  charges  of  professional  misconduct  against 
any  member  shall  in  the  first  instance  be  made  to  this  committee,  who 
shall  first  investigate  the  same  and  report  thereon.  If  such  complaint  or 
charges  appear  to  be  well  founded  this  committee  shall  report  to  the  As- 
sociation what  action  in  their  judgment  shall  be  taken  thereon,  where- 
upon the  Association  may,  after  a  fair  hearing,  upon  due  notice  to  the 
accused,  proceed  to  suspend  or  expel  said  member,  and  if  the  charge  be 
such  as  comes  in  the  summary  jurisdiction  of  the  courts,  may  order  pro- 
ceedings to  be  instituted  and  present  the  same  against  the  party  or  parties 
accused,  and  shall  appoint  a  committee  of  prosecution  for  each  particular 


LAW  BXKOM 

Beo,  4.  Any  and  all  legislation  proposed  relative  to  the  enactment  of 
new  laws  or  changes  in  those  prevailing,  shall  be  referred  to  this  committee 
who  shall  examine  and  report  its  action  upon  the  case. 

LEOAL  BIO<aAPHT  AND  HI8T0BT 

Bec  5.  This  committee  shall  receive  all  papers  referred  to  them  and 
shall  collect  all  data  obtainable  touching  the  past  history  of  the  Bar  of 
Iowa  and  the  members  thereof,  arrange  the  same  in  order  for  publication, 
and  report  the  same  to  the  Association  for  its  further  order  and  action. 

THX  MABHHAT. 

Sio.  6.    The  Executive  Committee  shall  appoint  a  Marshal,  who  shall, 
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under  the  general  eontrol  of  the  President^  asBut  in  preserving  order  aad 
perform  the  dntiee  of  a  aergeant-at-arma  of  a  deliberatiYe  bodj. 

▲UDinNO 

Sbo.  7.  The  President  shall  at  least  ten  days  prior  to  each  annual  meet- 
ing, appoint  an  Auditing  Committee  of  three  members,  at  leaet  two  of 
whom  shall  be  residents  of  the  town  or  eity  where  the  Treasorer  resideB. 
To  this  eommittee  shall  be  referred  all  reports  of  officers,  aad  it  ahall  bo 
its  duty  to  examine  all  books  of  aeeonnts,  vonehers  and  other  matten  re- 
lating to  the  flnaneial  management  and  condition  of  the  Association. 

BULE  XI 

BT7LKS  or  (SDEB 

Section  1.  No  motion,  resolution  or  amendment  (except  to  postpone,  to 
lay  on  the  table,  or  refer  to  a  committee)  shall  be  debatable  unless  offered 
in  writing,  seconded  and  stated  by  the  President;  and  after  it  haa  been 
debated  the  President  shall  again  state  it  before  any  vote  shall  be  taken 
upon  it. 

Sxo.  2.  Unless  specified,  Boberts'  Bules  of  Order  shall  be  the  guide 
and  authority,  when  applicable,  on  all  questions  arising  in  the  Aasociatian. 

S^a  3.  All  recommendations  of  the  Committee  on  Law  Bef  orm  shall  be 
in  writing  and  filed  with  the  Secretary  at  least  three  weeks  prior  to  the 
regular  annual  meeting.  The  Secretaxy  shall  thereupon  cause  same  to  be 
printed  at  the  expense  of  the  Association,  and  at  least  ten  days  prior  to 
said  annual  meeting  he  shall  send  one  printed  copy  of  said  recommendations 
to  each  and  eveiy  member  of  the  Association.  No  report  not  so  filed  and 
distributed,  nor  any  part  thereof,  shall  be  considered  and  adopted  unless  by 
unanimous  consent  of  all  members  present  and  voting  on  the  proposition. 

BULE  xn 

THX  BY-LAWS 

SionoN  1.  Any  article  or  section  of  the  By-Laws  may  be  temporarily 
suspended  by  a  unanimous  vote  of  the  members  present. 

6e€,  2.  By-Laws  may  be  enacted,  amended  or  repealed  by  a  majority 
vote  of  the  members  present  at  any  regular  meeting. 

BULE  XTTT 

SKmON  ON  TAXATION 

SicnoN  1.  There  is  hereby  created  a  Section  on  Taxation,  such  Section 
to  consist  of  six  members,  two  of  whom  shall  be  annually  appointed  by  the 
Executive  Committee  to  serve  for  three  years,  together  with  such  other 
members  of  the  Association  as  may  identify  themselves  with  said  Section 
to  aid  the  work  thereof.  Of  thoee  first  appointed  under  this  rule,  two 
shall  be  appointed  for  one  year,  two  for  two  years  and  two  for  three 
years  each. 
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8mc  8.  Said  Seetion  will  immediately  upon  its  appointment  organize 
l>7  eleeting  from  the  six  members  so  appointed  the  following  officers: 
President,  Tice-Preeident  and  Secretary,  the  duties  of  which  shall  be  those 
nsoallj  performed  by  such  officers. 

Sxa  3.  Said  Section  shall  hare  a  meeting  annually  in  connection  with 
the  annual  meeting  of  this  Association,  and  as  a  part  of  the  same,  and  in 
the  arrangement  of  the  program  of  the  Association  a  definite  time,  not 
exceeding  one  morning  or  afternoon  session,  shall  be  set  apart  to  the  pro- 
ceedings of  this  Seetion,  and  at  such  time  the  meeting  will  be  presided  oyer 
by  the  President  of  this  Section. 

Sxo.  4.  By  the  concurrent  action  of  the  President  of  the  Section  and  at 
least  a  majority  of  the  Executive  Committee  of  the  Association,  this  Sec- 
tion shall  be  authoriseed  to  expend  such  sums  of  money  as  may  reasonably 
appear  to  be  necessary  in  collecting  statistics,  conducting  investigation  or 
in  any  other  manner  aiding  the  work  of  the  Section. 

Ssa  5.  The  proceedings  of  this  Section  shall  be  published  under  an 
appropriate  heading  and  as  a  part  of  the  proceedings  of  this  Association. 
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LIST  OP  OFFICERS 
AND  MEMBEB8  OF  THE  TABIOU8  COMMITTEES 

SINOB  THE  OBCULNIZATIDM  OV 

THE  IOWA  STATE  BAR  ASSOCIATION 


1894 

Temporarj  Chainnan Emun  MgClain,  Iowa  City 

Temporarj  SeeretaiT' Jamxs  W.  Bolunotb,  Davenport 

1896 

President A.  J.  MoCkaet,  Keokuk 

Tiee-Premdent L.  G.  Kinni,  Dee  Moines 

Seeietaiy James  W.  BoLUNOTRy  Dtsvenport 

Treasurer John  N.  Baldwin,  Comieil  Blufe 

OOMMITTEES 

Executive. — ^First  District,  E.  S.  Huston,  Burlington;  Second  Distziet, 
M.  J.  Wade,  Iowa  City;  Third  District,  C.  E.  Pickett,  Waterloo;  Voarfh 
District,  J.  B.  Bane,  New  Hampton;  Fifth  District,  D.  K  Toris,  Marion; 
Sixth  District,  L.  G.  Blanchard,  Oskalooaa;  Seventii  District,  James  G. 
Day,  Des  Moines;  Eighth  District,  L.  C.  Meehem,  CenteryiDe;  Ninth  Dis- 
trict, E.  W.  Weeks,  Guthrie  Center;  Tenth  District,  D.  C.  Chase,  Webstar 
City;  Eleventh  District,  Craig  L.  Wright,  Bionx  City. 

Legal  Education  and  Admission  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 
L.  G.  Kinne,  Des  Moines;  George  F.  Heniy,  Des  Moines;  Geo.  W.  Wake- 
field, Sioux  City;  H.  O.  Weaver,  Wapello. 

Legal  Biography. — George  G.  Wright,  Des  Moines;  H.  S.  Window,  Nsw- 
ton;  N.  M.  Hubbard,  Cedar  Bapids. 

To  Prepare  By-Laws. — A.  J.  McCrary,  Keokuk;  E.  S.  Huston,  Burling- 
ton; L.  C.  Blanchard,  Oskaloosa. 

Law  Beform. — A.  B.  Cummins,  Des  Moines;  J.  J.  Tollertoiv,  Cedar  Falls; 
Samuel  Hayes,  Iowa  City;  Perry  D.  Boee,  Jefferson;  T.  B.  Perry,  Albia; 
J.  H.  Henderson,  Indianola;  Craig  L.  Wright,  Sioux  City. 

MemherBhip.—^.  L.  Nourse,  Des  Moines;  Jacob  Sims,  Council  BluiEs; 
D.  C.  Chase,  Webster  City. 

Grievances. — ^Lewis  Miles,  Corydon;  Anthony  C.  Daly,  Marshalltown;  W. 
A.  Park,  Des  Moines;  T.  C.  Dawson,  Council  Bluffs;  J.  T.  Hlick,  Burlington. 

Auditing. — ^M.  J.  Wade,  Iowa  City;  E.  S.  Huston,  Burlington;  Thomas  A. 
Cheshire,  Des  Moines. 
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1896 

President ^ L.  G.  KmNx,  De$  Moine$ 

Tiee-President J.  H.  Hkndxbson,  IndianoJa 

Seeretary Jambs  W.  Bollinoxb,  Davenport 

Treasurer Geobob  F.  Hbnbt,  Det  Moinee 

COMMITTEES 

Exe(mtive.—¥uvt  Distriet,  H.  O.  Weaver,  Wapello;  Second  District,  M. 
J.  Wade,  Iowa  City;  Third  J>istriet,  C.  E.  Pickett,  Waterloo;  Fourth  Dis- 
trict, J  B.  Bane,  New  Hampton;  Fiftii  District,  George  W.  Bumham, 
Vinton;  Sixth  District,  H.  S.  Window,  Newton;  Seventh  District,  James 
O.  Day,  Des  Moines;  Eighth  District,  L.  C.  Mechem,  Centerville;  Nintii 
District,  P.  L.  Sever,  Stuart;  Tenth  District,  J.  A.  Henderson,  Jefferson; 
Eleventh  District,  Craig  L.  Wright,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
li.  G.  Sonne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello;  Qeo.  W.  Wakefield,  Sioux  City. 

Legal  Biography. — George  G.  Wright,  Des  Moines;  H.  S.  "^^nslow,  Des 
Moines;  N.  M.  Hubbard,  Cedar  Bapids. 

Constitution  and  By-Laws. — Charles  M.  Harl,  Council  Bluffs;  Milton 
Bemley,  Iowa  City;  C.  H.  Hatch. 

Law  Be  form. — ^A.  B.  Cummins,  Des  Moines;  J.  J.  Tollerton,  Cedar  Falls; 
Samuel  Hayes,  Iowa  City;  Perry  D.  Bose,  Jefferson;  T.  B.  Perry,  Albia; 
J.  H.  Henderson,  Indianola ;  Craig  L.  Wright,  Sioux  City. 

Membership.— C.  L.  Nourse,  Dee  Moines;  Jacob  Sims,  Council  Bluffs; 
D.  C.  Chase,  Webster  City. 

Chrievances. — Lewis  Miles,  Corydon;  Anthony  C.  Daly,  Marshalltown; 
W.  A.  Park,  Des  Moines;  T.  C.  Dawson,  Council  Bluffs;  J.  T.  lUick,  Bur- 
Ungton. 

Delegates  to  American  Bar  Association. — ^L.  G.  Kinne,  Des  Moines;  Em- 
lin  McClain,  Iowa  City;  James  G.  Day,  Des  Moines. 

1897 

President J.  H.  Hendbbson,  Indianola 

Vice-President M.  J.  Wadb,  Iowa  City 

Secretary Nathan  E.  ComN,  Des  Moines 

Treasurer Gbobob  F.  Hbnbt,  Des  Moines 

COMMITTEES 
Executive. — First  District,  Charles  D.  Leggett,  Fairfield;  Second  Dis- 
trict, E.  M.  Sharon,  Davenport;  Third  District,  J.  J.  McCarthy,  Dubuque; 
Fourth  District,  J.  H.  McConlogue,  Mason  City;  Fifth  District,  George 
W.  Bumham,  Vinton;  Sixth  District,  Chas.  B.  Clark,  Montezuma;  Seventh 
District,  John  Shortley,  Perry;  Eighth  District,  L.  C.  Mechem,  Centerville; 
Ninth  District,  E.  W.  Weeks,  Guthrie  Center;  Tenth  District,  J.  A.  Hen- 
derson, Jefferson;  Eleventh  District,  Craig  L.  Wright,  Sioux  City. 
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Leffdl  BdueaUtm  and  Admittkm  to  the  Bar.— Emfin  MoGlaiii,  loifa  Gitj; 
L.  G.  Kinae,  Dm  Mouim;  G«org6  F.  Henij,  Dee  Moumb;  H.  O.  Weaver, 
Wapello;  Geo.  W.  WakeAeld,  Sioiix  Citj. 

Legal  Biography.— B^  &  Wiaalov,  Newton;  G.  C.  Noam,  Dee  lioiBee; 
A.  J.  MeCrary,  Eeokok. 

CwMtiUsticm  and  B|f-La«t.-^M]lto]i  Bemley,  Iowa  <^;  James  W.  Bol- 
linger, Davenport;  T.  M.  Fee,  Genterrille. 

Law  Be  form, — ^A.  B.  Gommins,  Des  Moines;  John  GUggett,  Mason  Gitj; 
L.  G.  Blanehard,  Oskalooea;  J.  H.  Preston,  Gedar  Bapids;  P.  W.  Burr, 
Gharles  Gi^;  G.  A.  Garpenter,  Gdlnmbns  Junction;  Sanmel  Hayes,  Iowa 
Gity. 

Jfem50r<]Mp.—- Bobert  M.  Haines,  Grinnell;  W.  A  Park,  Des  Moines; 
M.  J.  Tobin,  Yinton. 

Chrievaneee. — ^Lewis  Miles,  Gorydon;  Anthony  G.  Daly,  MarshaHtown;  P. 
L.  Sever,  Stuart;  G.  G.  Saunders,  Gouneil  Bluffs;  W.  J.  Boberts,  Keokuk. 

Delegates  to  American  Bar  Association, — ^L.  G.  Kinne,  Des  Moines;  Em- 
tin  MeGlain,  Iowa  Gity;  J.  H.  MeGonlogue,  Mason  Gity. 

Program, — ^E.  H.  Groeker,  Gedar  Bapids;  M.  J.  Wade,  Iowa  Gity;  F.  W. 
Eiehelberger,  Bloomlleld. 

1898 

President M.  J.  Wade,  Iowa  City 

Yiee-President Jahxs  G.  Gbosby,  GamavtOo 

Secretary Nathan  E.  Gomir,  Des  Moines 

Treasurer QwauSK  F.  Hbnby,  Des  Moines 

COMMITTEES 

£sMifttv0.— First  IHstriet,  W.  J.  Boberts,  Keokuk;  Seeond  District, 
James  H.  Feenan,  Marengo;  Third  District,  J.  A.  Bogers,  Glarion;  Fovrtli 
District,  Wm.  E.  Fuller,  West  Union;  Fiffeli  District,  E.  H.  Groeker,  Cedar 
Bapids;  Sixth  District,  Gharles  B.  Glaik,  Montesnma;  Seventh  Diataet, 
J.  H.  Henderson,  Indianola;  Eighth  District,  L.  G.  Mechem,  OoMfearviHe; 
Ninth  District,  E.  W.  Weeks,  Guthrie  Genter;  Tenth  District,  J.  A.  Hen- 
derson, Jefferson;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  Gity. 

Legal  Education  and  Admission  to  the  Bar, — Emlin  McGlain,  Iowa  CSij; 
L.  G.  Kinne,  Des  Moines;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello. 

Legal  Biography, — ^H.  S.  Wimdow,  Newton;  David  Byan,  Newton;  A.  J. 
MoGrary,  Keokuk. 

Constitution  and  By-Laws, — ^M.  W.  Beach,  GarroU;  John  Shortley,  Peny; 
Perry  D.  Bose,  Jefferson. 

Law  Beform.'-Jj,  G.  Blanehard,  Oskaloosa;  J.  P.  Steele,  Winterset;  G.  A. 
Garpenter,  Golumbus  Junction;  J.  H.  Preston,  Gedar  Bapids;  T.  O.  Har- 
per, Burlington;  B.  F.  Jordan,  Boone;  Samuel  Hayes,  Iowa  Gity. 

Membership, — Bobert  M.  Haines,  Grinnell;  W.  L.  Bead,  Des  Moines; 
George  G.  Scott,  Le  Mars. 
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Qr%evanee».—IjewiB  Milee,  Ck>i7do]i;  C.  E.  Albrook,  Eldora;  Wm.  H. 
Bailjy  Des  Moinos;  G.  G.  Saunden,  Council  Bluffs;  J.  J.  McCarthy,  Du- 
buque. 

Delegatea  to  American  Bar  A$sociat%an.—lE,  E.  Deemer,  Bed  Oak;  C.  A. 
Dudley,  Dee  Moinee;  J.  M.  Panons,  Bock  Bapids. 

Frogram,-^.  E.  E.  Marklej,  Mason  City;  W.  B.  Qnarton,  Algona;  W.  D. 
XSvauBy  Hampton. 

1899 

President Jaicxs  O.  Obosby,  OamaviUo. 

Yioe-President L.  C.  Blanohaud,  OsJcaloosa 

Secretary Saic  8.  Wuoht,  Tipton 

Treasurer Geobox  F.  Henbt,  Dee  Moinee 

COMMITTEES 

Executive, — ^First  District,  H.  M.  Eicker,  Washington;  Second  District, 
O.  L.  Johnson,  Maquoketa;  Third  District,  C.  W.  Mullan,  Waterloo;  Fourth 
District,  J.  H.  McConlogue,  Mason  City;  Fifth  District,  F.  O.  Ellison, 
Anamosa;  Sixth  District,  David  Byan,  Newton;  Serenth  District,  J.  P. 
Steele,  Winterset;  Eighth  District,  L.  C.  Mechem,  Centerville;  Ninth  Dis- 
trict, C.  G.  Saunders,  Council  Bluffs;  Tenth  District,  K  A.  Mprling,  Em- 
metsburg;  Eleventh  District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Edwkition  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
L.  G.  Kinne,  Des  Moinee;  George  F.  Henry,  Des  Moines;  H.  O.  Weaver, 
Wapello. 

Legal  Biography. — ^H.  8.  Window,  Newton;  David  Byan,  Newton;  A.  J. 
MeCrary,  Keokuk. 

Constitution  and  By-Laws. — ^M.  W.  Beach,  Carroll;  John  Shortley,  Perry; 
Perry  D.  Bose,  Jefferson. 

Law  Beform. — ^L.  G.  E[inne,  Dee  Moinee;  M.  J.  Wade,  Iowa  City;  H.  M. 
Beml^,  Anamosa;  J.  C.  Mabry,  Centerville;  E.  S.  Huston,  Burlington; 
J.  B.  Whitaker,  Boone;  E.  M.  fiOiaron,  Davenport. 

Membership. — ^Bobert  M.  Haines,  Grinnell;  W.  L.  Bead,  Dee  Moines; 
George  C.  Scott,  Le  Mars. 

Chrievances. — J.  J.  McCarthy,  Dubuque;  A.  J.  House,  Maquoketa;  D.  D. 
Murphy,  Elkader;  C.  W.  Bingham,  Cedar  Bapids;  F.  C.  Piatt,  Waterloo. 

Delegates  to  American  Bar  Association. — ^Alphonse  Matthews,  Dubuque; 
J.  H.  Henderson,  Indianola;  W.  B.  Quarton,  Algona. 

Program.-^.  H.  Quick,  Sioux  Cily;  J.  E.  E.  Maridey,  Mason  City;  E.  C. 
Boaeh,  Bock  Bapids. 

1900 

President L.  C.  Blanchabd,  Oskaloosa 

Vice-President J.  J.  MoCabthy,  Dubuque 

Secretary Saic  S.  Wbioht,  Tipton 

Treasurer Geobox  F.  Hxnbt,  Des  Moines 
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ExeeuHve.'-Tini  District,  R  8.  Huston,  Bnriington;  Seeond  Dutriet 
Fred  Hdnx,  Davenport;  Third  Dietriet,  C.  W.  Mnllan,  Waterloo;  Vontk 
Distriet,  J.  H.  MeConlogne,  Mason  City;  fifth  Distriet,  F.  O.  EDisbb, 
Anamosa;  Sixth  Distriet,  Bobert  M.  Haines,  Grinnell;  Sewnth  Bistn^ 
C.  P.  Holmes,  Des  Moines;  Eigfatii  Distriet,  J.  G.  Mabry,  CenterviBe;  math 
Distriet,  Thomas  Arthnr,  Logan;  Tenth  District,  Wesley  Maittn,  WelMter 
Citj;  Elerenth  District,  Geo.  W.  Wakefield,  Siooz  Cltj, 

Legal  Education  and  AdmiMtion  to  the  Bar. — ^Emlin  MeClain,  loivm  Gtj; 
L.  G.  Einne,  Des  Moines;  George  F.  Henry,  Des  Moines;  Thomas  A.  Cte- 
hire,  Des  Moines;  Samnel  Hajes,  Iowa  City. 

Legal  Biography.^-Qeo.  W.  Wakefield,  Siooz  dty,  John  Cliggett,  Masoa 
aty;  T.  M.  Fee,  Centerrille. 

Conetitvtion  and  By-£aw«.—- M.  W.  Beach,  Garroll;  John  Shortlej,  Feny; 
Perry  D.  Boss,  Jeif  eieon. 

Law  ftfform.— L.  G.  Kinne,  Des  Moines;  M.  J.  Wade,  Iowa  <Stj;  H.  K. 
Bemley,  Anamosa;  J.  P.  Lyman,  Grinnell;  E.  S.  Hnston,  Burlington;  J. 
A.  Whitaker,  Boone;  E.  M.  Sharon,  Dayenport 

Membership. — George  0.  Scott,  Le  Mars;  Charles  Baker,  Iowa  City;  J.  M. 
Bead,  Des  Moines. 

Grievances. — ^A.  J.  House,  Maqnoketa;  L.  L.  Livingston,  Corydon;  D.  D. 
Murphy,  Elkader;  C.  W.  Bingham,  Cedar  Bapids;  F.  C.  Piatt,  Waterloo. 

Delegates  to  American  Bar  Association. — George  W.  Seevers,  Oskaloosa; 
J.  C.  Sherwin,  Mason  City;  James  O.  Crosby,  Gamarillo. 

Program.— -A.  E.  Swisher,  Iowa  City;  J.  H.  Preston,  Cedar  Bapids;  Bobert 
M.  Haines,  GrinnelL 

1901 

President J.  J.  MoCabtht,  Dubuqme 

Vice-President J.  H.  MoCoNiiOonx,  Mason  City 

Secretary Sam  S.  Weight,  Tiptoft 

Treasurer Gsobox  F.  Hemby,  Des  Moines 

COMMITTEES 

Executive, — ^First  District,  H.  M.  Eicher,  Washington;  Seeond  I>istriet 
S.  F.  Smith,  Davenport;  Third  Distriet,  S.  M.  Weaver,  Iowa  Falls;  Fourth 
Distriet,  W.  A.  Hoyt,  Fayette;  Fifth  Distriet,  J.  H.  Preston,  Cedar  Bapids; 
Sixth  District,  C.  M.  Brown,  Sigonmey;  Seventh  District,  J.  D.  Gamble, 
Enozville;  Eighth  District,  J.  C.  Mabry,  Centerville;  Ninth  District,  H.  W. 
Byers,  Harkin;  Tenth  District,  E.  T.  Swotting,  Algona;  Eleventh  Distriet, 
Geo.  W.  Wakefield,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  City; 
L.  G.  Kinne,  Des  Moines;  G^rge  F.  Henry,  Des  Moines;  Thomas  A.  dm- 
hire,  Des  Moinee;  Samuel  Hayes,  Iowa  Ci^. 

Legal  Biography.— Qeo.  W.  Wakefield,  Sionx  City;  John  diggett. 
City;  T.  M.  Fee,  Centerville. 
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CatutituUon  and  By-Lawt.^-TL  E.  Deemer,  Bed  Oak;  J.  A  Bogen, 
Clarion;  E.  M.  Bharoiiy  Davenport. 

IjOW  Beform.—h.  G.  Kinne,  Det  Moines;  M.  J.  Wade,  Iowa  Oily;  H.  M. 
Semlej,  Anamoea;  J.  H.  Henderson,  Indianola;  E.  B.  Huston,  Burlington; 
Charles  A.  Clark,  Cedar  Baplds;  H.  K.  Evans,  Corydon. 

MemberBhip.'^Moh  Sims,  Conneil  Bluffs;  M.  W.  Beaeh,  Carroll;  E.  M. 
Carr,  Manehester. 

Orievanee$,^T.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  E. 
M,  Carr,  Manehester;  Erastus  B.  Soper,  Emmetsburg;  Wm.  E.  Fuller,  West 
Union* 

Delegates  to  American  Bar  Aeeoeiatian. — ^E.  E.  McElroy,  Ottnmwa;  L.  C. 
Blanehard,  Oskaloosa;  C.  C.  Cole,  Des  Moines. 

Program. — C.  Qt,  Saunders,  Council  Bluffs;  H.  W.  Byers,  Harlan. 

1902 

President J.  H.  MoConlooux,  Mason  City 

^ee-President » Bobkbt  M.  Hainss,  Orinnett 

Secretary Sam  S.  Wwoht,  Tipton 

Treasurer Gbobgx  F.  Hxnbt,  Dee  Moinee 

COMMITTEES 

Executive. — First  District,  J.  C.  Davis,  Keokuk;  Second  District,  P.  B. 
Wolfe,  Clinton;  Third  District,  S.  M.  Weaver,  Iowa  Falls;  Fourth  District, 
W.  L.  Eaton,  Osage;  Fifth  District,  C.  W.  Bingham,  Cedar  Bapids;  Sixth 
District,  C.  M.  Brown,  Sigoumey;  Seventh  District,  J.  H.  Henderson, 
Indianola;  Eighth  District,  H.  K.  Evans,  Cory  don;  Ninth  District,  Shirley 
Gillilland,  Olenwood;  Tentii  District,  Ernest  Kelley,  Emmetsburg;  Eleventh 
District,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Education  and  Admisnon  to  the  Bar. — ^Emlin  McClain,  Iowa  Ci^; 
H.  E.  Deemer,  Bed  Oak;  C.  C.  Cole,  Des  Moines;  Geo.  Dunham,  Manchester; 
George  F.  Henry,  Des  Moines. 

Legal  Biography. — Geo.  W.  Wakefield,  Sioux  City;  John  CHggett,  Mason 
City;  T.  M.  Fee,  CenterviUe. 

Constitution  and  By-Laws. — J.  A.  Bogers,  Clarion;  E.  M.  Sharon,  Daven- 
port; C.  P.  Holmes,  Dee  Moinee. 

Law  Beform.^-Jj.  G.  Kinne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  J.  H. 
Henderson,  Indianola;  E.  S.  Huston,  Burlington;  Charles  A.  Clark,  Cedar 
Bapids;  James  O.  Crosby,  Gamavillo;  H.  M.  Bemley,  Anamosa. 

Membership.-^.  J.  McCarthy,  Dubuque;  M.  W.  Beach,  Carroll;  C.  W. 
Mullan,  Waterloo. 

Orievanees.-^T.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  L.  L. 
Ainsworth,  West  Union;  Erastus  B.  Soper,  Emmetsburg. 

Delegates  to  American  Bar  Association. — ^A.  E.  Swisher,  Iowa  City;  J.  H. 
MeConlogne,  Mason  City;  W.  L.  Eaton,  Osage. 

Program. — J.  H.  McConlogue,  Mason  City;  E.  M.  Carr,  Manchester;  J.  C. 
Longneville,  Dubuque;  M.  C.  Matthews,  Dubuque. 
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1908 

Pnddent Bobebt  M.  HAiNZSy  ChimmM 

Tiee-Prandent 0x6.  W.  Waxxtdeld,  JHouk  Citg 

Seeretaiy .Saic  S.  WBiaHT,  Tiptam 

Treasarer GaoB6B  F.  Hinby,  Det  Mamef 

OOMMITTEES 

Executive,— Tin^  IMstriet,  J.  C.  Datib,  Eleokok;  Second  Viatxiet,  P.  B. 
Wolfe,  dinton;  Third  Dietriet,  S.  M.  WeaTer,  Iowa  Falls;  Fourth  I>irtEiet, 
W.  L.  Eaton,  Osage;  Fifth  District,  C.  W.  Bingham,  Cedar  Bapids;  ffixth 
District,  E.  E.  McElroy,  Ottumwa;  Seventh  District,  J.  H.  Henderaoa, 
Indianola;  Eighth  District,  H.  K.  Evans,  Coiydon;  Ninth  District,  Shir- 
1^  GiUilland,  Olenwood;  Tenth  District,  A.  N.  Bo^jre,  Webstar  Gij; 
Eleventh  District,  E.  C.  Boach,  Bock  Bapids. 

Legal  Sduoation  and  Admiaeion  to  the  Bar, — ^Emlin  Mcdain,  lows  <^tj; 
H.  E.  Deemer,  Bed  Oak;  G.  C.  Cole,  Des  Moines;  Wm.  Hoffman^  Mnseatiiie; 
George  F.  Henrj,  Des  Moines. 

Legal  Bio^apJ^.— John  Cliggett,  Mason  City;  T.  M.  Fee,  GenterriHe; 
James  W.  Bollinger,  Davenport. 

Carutitutian  and  By-Laws. — J.  A.  Bogers,  Clarion;  E.  M.  Sharon,  Daven- 
port; C.  P.  Holmes,  Des  Moines. 

Law  Be  farm. — L.  6.  E[inne,  Dee  Moines;  M.  J.  Wade,  Iowa  C^ty;  H.  M. 
Bemley,  Anamosa;  J.  H.  Henderson,  Indianola;  E.  S.  Hnston,  BarHwgtom; 
Charles  A.  Clark,  Cedar  Bapids;  James  O.  Crosby,  Gamavillo. 

Memberehip. — ^Wm.  H.  Baily,  Dee  Moines;  J.  P.  Lyman,  Grinnell;  G.  G. 
Saunders,  Council  Bluffs. 

Grievances.— T.  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  J.  J. 
Clark,  Mason  City;  Erastus  B.  Soper,  Emmetsburg. 

Delegates  to  American  Bar  Association. — ^M.  J.  Wade,  Iowa  City;  W.  L. 
Eaton,  Osage;  H.  M.  Bemley,  Anamosa. 

Program. — ^Bobert  M.  Haines,  GrinneU;  J.  P.  Steele,  Winterset;  C  A. 
Bishop,  Des  Moines. 

Commission  on  Tassation.'-Chaxlee  A.  Clark,  Cedar  Bapids;  0.  G.  Saun- 
ders, Council  Bluif  8. 

1904 

President Gn>.  W.  Wakdikld,  SiotuB  City 

Vice-President A.  E.  Swisher,  Iowa  City 

Secretary Sam  a  Wmoht,  Tipton 

Treasurer Jesse  F.  Stevenson,  Des  Moinee 

COMMITTEES 

Bxecutive. — ^First  District,  H.  M.  Eieher,  Washington;  Second  Distrid, 
Fred  Heinz,  Davenport;  Third  District,  S.  M.  Weaver,  Iowa  FaDs;  Fonrtik 
District,  H.  T.  Beid,  Cresco;  Fifth  District,  J.  M.  Grimm,  Cedar  Bapids; 
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Sizth  Distriet,  E.  E.  MeElroj,  Ottumim;  Seventh  District,  Wm.  H.  Bailj, 
De8  Moines;  Eighth  Bistriet,  H.  E.  Evans,  Coiydon;  Ninth  Distriet,  Henr^ 

B.  Holsman,  Qnthrie  Center;  Tenth  District,  Carl  F.  Knehnle,  Denison; 
Bleventh  District,  E.  C.  Boaeh,  Bock  Bapids. 

Legal  Education  and  AdmisHon  to  the  Bar. — ^Emlin  McGlain,  Iowa  City; 

C.  G.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Mnseatine; 
George  F.  Henry,  Des  Moines. 

Legal  Biography, — John  Cliggett,  Mason  City;  T.  M.  Fee,  Centerrille; 
James  W.  Bollinger,  Davenport. 

CoMtitution  and  By-LawM. — J.  A.  Bogers,  Clarion;  J.  F.  Clyde,  Osage; 
William  E.  Miller,  Bedford. 

Law  Beform, — ^L.  0.  Einne,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  M. 
Bemley,  Anamosa;  J.  H.  Henderson,  Indianola;  E.  8.  Hnston,  BnrHngton; 
Charles  A.  Clark,  Cedar  Bapids;   H.  M.  Towner,  Coming. 

Membership, — ^M.  A.  Boberts,  Ottnmwa;  Wm.  H.  Baily,  Des  Moines; 
J.  P.  Lyman,  GhrinnelL 

€hrievaneee.—T,  C.  Piatt,  Waterloo;  C.  W.  Bingham,  Cedar  Bapids;  W. 
B.  Qoarton,  Algona;  Hazen  L  Sawyer,  Eeokok. 

Delegates  to  American  Bar  Association. — C.  A.  Dudley,  Dee  Moines;  E. 
M.  Carr,  Manchester;  W.  B.  Qoarton,  Algona. 

Pro^rnim.— Geo.  W.  Wakefield,  Sionx  Cily;  W.  8.  Withrow,  Mount  Pleas- 
ant; E.  E.  McElroy,  Ottomwa. 

Commission  on  Taxation. — J.  H.  McConlogae,  Mason  City;  J.  C.  Mabry, 
Centerville. 


1905 

President A.  E.  Swisheb,  Iowa  City 

Vice-President Wm.  H.  Bailt,  Des  Moines 

Secretary Sam  S.  Wbioht,  Tipton 

Treasurer Jessb  F.  Stkvxnsok,  Des  Moines 

COMMITTEES 

Executivc—FiTBt  District,  W.  M.  Walker,  Keosanqoa;  Second  Distriet, 
John  F.  Devitt,  Muscatine;  Third  District,  S.  M.  Weaver,  Iowa  Falls; 
Fourth  Distriet,  J.  H.  McConlogne,  Mason  City;  Fifth  Distriet,  J.  L.  Car- 
ney, Marshalltown;  Sixth  District,  E.  E.  McElroy,  Ottumwa;  Seventh  Dis- 
trict, C.  A.  Dudley,  Des  Moines;  Eighth  District,  P.  C.  Preston,  Creston; 
Ninth  District,  C.  E.  Dean,  Glenwood;  Tentii  Distriet,  E.  T.  Swetting,  Al- 
gona; Eleventh  Distriet,  Geo.  W.  Wakefield,  Sioux  City. 

Legal  Bducation  and  Admission  to  the  Bar. — ^Emlin  MeClain,  Iowa  City; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; George  F.  Henzy,  Des  Moines. 

Legal  Biography. — George  W.  Wakefield,  Sioux  City;  P.  B.  Wolfe,  Clin- 
ton; William  E.  Miller,  Bedford. 

ConstiUstion  and  By-Laws. — J.  A.  Bogers,  Clarion;  B.  A.  Yonker,  Des 
Moines;  Wm.  McNett,  Ottumwa. 
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Law  Mef&rm.'^lj.  O.  Kimie,  Des  Moines;  M.  J.  Wade,  Iowa  City;  H.  K. 
Bemlej,  Anamoea;  J.  H.  Hendenon,  Indianok;  E.  8.  Hmton,  BnrliiigtoD; 
Charles  A.  daik.  Cedar  Bapids;  H.  M.  Towner,  Coming. 

M0mherihip.^WiiL  H.  Baity,  Des  Moines;  M.  A.  Boberta,  Ottomwa;  J. 
P.  Ljman,  GrinnelL 

GriewMee8,^Vf.  B.  Quarton,  Algona;  F.  C.  PlaU,  Waterloo;  C.  W.  Bin^ 
ham,  Cedar  Bapids;  Hazen  L  Sawyer,  Keoknk. 

Delegates  to  American  Bar  Ae$oeiatian.—Qw,  W.  Wakefield,  Sioux  GHj; 
James  W.  Bollinger,  Davenport;  M.  A.  Boberts,  Ottnmwa. 

Program. — C.  A.  Dudley,  Des  Moines;  A.  E.  Swisher,  Iowa  City;  George 
F.  Henry,  Des  Moines. 

Commiuion  on  Taxaium. — ^E.  E.  MeEhoy,  Ottumwa;  James  C.  Davis* 
Des  Moines. 

Delegates  to  the  World's  Congress  of  Lawyers  at  8t.  Lome,  Jfo.— At 
Large,  8.  M.  Weaver,  lowa'iVills;  At  Large,  H.  M.  Towner,  Coming;  First 
District,  H.  M.  Eieher,  Washington;  Second  District,  Wm.  Hoflman,  Mus- 
catine; Third  District,  J.  J.  McCarthy,  Dubuque;  Fourth  District,  James 
O.  Crosby,  Gamavillo;  Fifth  District,  J.  L.  Carney,  Marshalltown;  ffixtfa 
District,  L.  C.  Blanchard,  Oskaloosa;  Seventh  District,  C.  C.  Cole,  Des 
Moines;  Eighth  District,  H.  K.  Evans,  Coiydon;  Ninth  District,  H.  E. 
Deemer,  Bed  Oak;  Tenth  District,  E.  A.  Morling,  Emmetnburg;  Eleventh 
District,  Scott  M.  Ladd,  Sheldon. 


1906 

President Wm.  H.  Bailt,  Des  Moines 

Vice-President H.  M.  Townxb,  Coming 

Secretary Chaslks  M.  Dutghxb,  Iowa  City 

Treasurer Jxssb  F.  Stkvxnson,  Des  Moines 

COMMITTEES 

Executive. — ^W.  H.  Bally,  ez-officio  chairman;  First  District,  W.  M. 
Keeley,  Washington;  Second  District,  J.  F.  Devitt^  Muscatine;  Third  Dis- 
trict, Charles  W.  Mullan,  Waterloo;  Fourth  District,  J.  H.  MeConlogne, 
Mason  City;  Fifth  District,  J.  W.  Willett,  Tama;  Sixth  District,  W.  O. 
Clements,  Newton;  Seventh  District,  Carroll  Wright,  Des  Moines;  Eighth 
District,  William  E.  Cram,  Bedford;  Ninth  District,  Henry  B.  Holaman, 
Guthrie  Center;  Tenth  District,  J.  E.  Wickham,  Garner;  ElevenOk  Diatriety 
F.  F.  Faville,  Storm  Lake. 

Legal  Education  and  Admission  to  the  Bar, — ^Emlin  MeClain,  Iowa  Gty; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musea- 
tine;  Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography, — James  O.  Crosby,  Garnavillo;  P.  B.  Wolfe,  Clinton; 
William  E.  Miller,  Bedford. 

Law  Be  form, — Charles  A.  Clark,  Cedar  Bapids;  H.  M.  Bemley,  Anamosa; 
M.  J.  Wade,  Iowa  City;  J.  H.  Henderson,  Indianola;  W.  D.  Evans,  Hamp- 
ton; B.  M.  Wright,  Ft.  Dodge;  James  W.  Bollinger,  Davenport. 
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Member8hip.'-C.  L.  PoweO,  Bes  Moines;  W.  J.  Boberts,  Keokuk;  J.  W. 
Hallam,  Sioux  City.  .  . 

Orievanoes.—W.  B.  Qoartoiiy  Algona;  F.  C.  Piatt,  Waterloo;  C.  W. 
Bingham,  Cedar  Bapids;  Hazen  L  Sawyer,  Keokuk;  M.  A  Boberts,  Ot- 
tiunwa.  

Delegates  to  American  Bar  Aseodatian. — Gharles  A  Dudley,  Dee  Moines; 
J.  H.  McConlogne,  Mason  City;  M.  J.  Wade,  Iowa  City. 

Commiasion  on  Tassation. — J.  H  MeConlogne,  Mason  City  (elected  1903) ; 
J.  C.  Mabry,  Centeryille  (elected  1903) ;  E.  E.  McElroy,  Ottmnwa  (elected 
1904) ;  James  C.  Davis,  Des  Moines  (elected  1904) ;  Charles  A  Clark,  Cedar 
Bapids  (elected  1905) ;  C.  G.  Saunders,  Council  Bluffs  (elected  1905). 

1907 

President H.  M.  Townee,  Coming 

Yiee-President D.  D.  Mubph^t,  Elkdder 

Secretary Chables  M.  Dutohxb,  Iowa  City 

Treasurer Chables  S.  Wilooz,  Dee  Moinee 

COMMITTEES 

Executive, — ^H.  M.  Towner,  ex-officio  chairman;  First  District,  C.  A. 
Carpenter,  Columbus  Junction;  Second  District,  J.  F.  Devitt,  Muscatine; 
Third  District,  E.  M.  Carr,  Manchester;  Fourth  District,  J.  H.  McCon- 
logue.  Mason  City;  Fifth  District,  J.  L.  Carney,  Marshalltown;  Sixth  Dis- 
trict, W.  B.  Lewis,  Montezuma;  Seventh  District,  C.  G.  Lee,  Ames;  Eighth 
District,  W.  E.  Miller,  Bedford;  Ninth  District,  Henry  B.  Holsman,  (jtuthrie 
Center;  Tenth  District,  Wesley  Martin,  Webster  City;  Eleventh  District, 
M.  W.  White,  Ida  Grove. 

Legal  Education  and  Admission  to  the  Bar, — ^Emlin  McClain,  Iowa  City; 
O.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Musca- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography, — James  O.  Crosby,  Gamavillo;  P.  B.  Wolfe,  Clinton; 
£.  M.  Sharon,  Davenport. 

Law  Be  form, — James  W.  Bollinger,  Davenport;  Charles  A.  Clark,  Cedar 
Bapids;  H.  M.  Bemley,  Anamosa;  M.  J.  Wade,  Iowa  City;  J.  fi.  Henderson, 
Indianola;  W.  D.  Evans,  Hampton;  B.  M.  Wright,  Ft.  Dodge. 

Membership, — C.  S.  Grilk,  Davenport;  C.  L.  Powell,  Des  Moines;  J.  W. 
Hallam,  Sioux  City. 

Grievances,— Vf.  B.  Quarton,  Algona;  F.  C»  Piatt,  Waterloo;  C.  W.  Bing- 
ham, Cedar  Bapids;  Hazen  L  Sawyer,  Keokuk;  M^  A.  Boberts,  Ottuinwa. 

Delegates  to  American  Bar  Association, — W.  H«  Baily,  Des  Moines;  A.  E. 
Swisher,  Iowa  Cily;  M.  A.  Walsh,  Clinton. 

Commission  on  Taxation, — James  C.  Davis,  Des  Moines  (elected  1904); 
Charles  A  Clark,  Cedar  Bapids  (elected  1905);  C.  G.  Saunders,  Council 
Bluffs  (elected  1905);  W.  O.  McElroy,  Newton  (elected  to  flU  unexpircNl 
term  of  E.  E.  McElroy  who  was  elected  in  1904) ;  C.  P.  Smith,  Mason  City 
(elected  1906);  A.  B.  Wells,  Coming  (elected  1900). 

17 
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1908 

President D.  D.  Mubpst,  Elkader 

Yiee-PresideBt Jammb  W.  BoujHOVfty  Davmport 

Seeretaxy Chaxlxs  M.  Dutgpxb,  Iowa  Citjf 

TreMorer Charlbs  8.  Wilooz,  Det  Mokut 

COMICITTSES 

ExeeuHve. — ^D.  D.  Mniphj,  ez-offieio  ehairman;  First  Distriet,  Cliailei 
J.  Wileon^  Washington;  Second  Distrieti  J.  F.  Deritt,  Mnseatine;  Tliiid 
Bistricty  E.  M.  Carr,  Manehester;  Fonrth  Distriet,  A.  N.  Hbbflon,  West 
Union;  Fifth  Distriet,  James  H.  Crosby,  Cedar  Bapids;  Sixth  Dfatriet, 
Henry  Silwold,  Newton;  Seventh  Distriet,  B.  L.  Parrish,  Dea  Moines; 
Eighth  District,  Thomas  L.  Maxwell,  Creston;  Ninth  District,  Charles  M. 
Harl,  Conneil  Blnifs;  Tenth  Distriet,  Carl  F.  Knehnle,  Denison;  Eleventh 
District,  W.  W.  White,  Ida  Grove. 

Legal  BdMoation  and  Admienon  to  the  Bar. — ^Emlin  McClain,  loiwa  City; 
C.  C.  Cole,  Des  Moines;  H.  E.  Deemer,  Bed  Oak;  Wm.  Hoffman,  Mnsea- 
tine; Charles  Noble  Gregory,  Iowa  City. 

Legal  Biography.-^t^xnBB  O.  Crosby,  Gamavillo;  P.  B.  Wolfe,  Clinton; 
W.  B.  Lewis,  Montesnma. 

Law  Be  form, — Id.  J.  Wade,  Iowa  City;  George  W.  Dunham,  Manchester; 
J.  L.  Carney,  Marshalltown;  H.  M.  Bemley,  Anamosa;  J.  H.  Henderson,  Jmt 
dianola;  W.  D.  Evans,  Hampton;  C.  A.  Dudley,  Dee  Moines. 

Membership.-'T.  C.  Piatt,  Waterloo;  Charles  GhnJk,  Davenport;  C  L. 
Powell,  Des  Moines. 

Orievance$.—Yr.  B.  Qnarton,  Algona;  E.  H.  Crocker,  Cedar  Bapids;  Ha- 
sen  L  Sawyer,  Keokuk;  M  A.  Boberts,  Ottumwa;  Wesley  Martin,  Webster 
City. 

Delegates  to  the  Amerioan  Bar  AModaUon, — H.  M  Towner,  Coming;  E. 
M  Sharon,  Davenport;  Shirley  GillUland,  Glenwood. 

Program. — D.  D.  Murphy,  Elkader;  H.  M  Towner,  Coming;  James  W. 
Bollinger,  Davenport. 

Uniform  Lowe. — Charles  G.  Saunders,  Council  BlufliB;  Horace  E.  Deemer, 
Bed  Oak;  William  H.  Baify,  Des  Moines;  A.  E.  Swisher,  Iowa  City;  L.  C 
Blanehard,  Oskaloosa. 

1909 

President Jambs  W.  Bollingkr,  Davenport 

Vice-President Chablbs  M  Habl,  Cowunl  Blufe 

Secretary Chables  M  Dutoheb,  Iowa  dtp 

Treasurer Chablbs  S.  Wilooz,  Dee  Moinee 

COMMITTEES 
Executive. — J.  W.  Bollinger,  ex-offido  chairman;  first  Distriet,  Marsh 
W.  Bail^,  Washington;  Second  District,  A.  J.  House,  Maquoketa;  Third 
Distriet,  C.  W.  Mullan,  Waterloo;  Fourth  District,  Charles  E.  Seh^di,  Gut' 
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tenberg;  Fifth  District,  J.  L.  Garnej,  MaiBhalltown;  Sixth  Distriet,  M.  A. 
Boberts,  Ottnmwa;  Seventh  District,  J.  K.  Maeomber,  Des  Moines;  Eighth 
District,  Llojd  Thurston,  Osceola;  Ninth  District,  0.  0.  Saunders,  Council 
Bluffs;  Tenth  District,  Dwight  0.  McOartj,  Emmetsburg;  Eieventh  Dis- 
trict, W.  P.  Briggs,  Sheldon. 

Legal  Education  and  Admissian  to  the  Bar. — ^Emlin  McGlain,  Iowa  City; 
Charles  Noble  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans, 
Des  Moines;  J.  H.  McConlogne,  Mason  City. 

Legal  Biography, — ^D.  J.  Murphy,  Waukon;  W.  B.  Lewis,  Montezuma;  P. 
B.  Wolfe,  Clinton. 

Lam  Befarm. — ^H.  E.  Deemer,  Bed  Oak;  J.  L.  Carney,  Marshalltown;  H. 
O.  Weaver,  Wapello;  Wm.  McNett,  Ottumwa;  J.  A.  Howe,  Des  Moines;  C. 
W.  MuUan,  Waterloo;  H.  K.  Evans,  Cory  don. 

Memherehip, — J.  H.  Egermayer,  Marshalltown;  J.  K.  Macomber,  Des 
Moines;  O.  B.  Courtright,  Waterloo. 

Crfievaneee, — ^H.  M.  Towner,  Coming;  J.  D.  Gamble,  Enozville;  J.  C. 
Mabry,  Centerville;  W.  B.  Quarton,  Algona;  W.  B.  Green,  Audubon. 

Delegates  to  Ameriean  Bar  Associatian. — ^D.  D.  Murphy,  Elhader;  J.  F. 
Devitt,  Muscatine;  Henry  Yollmer,  Davenport. 

1910 

President Chables  M.  Habl,  CowneU  Blufe 

Vice-President J.  L.  Cabnet,  MarshaUtoum 

Secretary .Chables  M.  Dutghee,  loioa  City 

Treasurer Chables  S.  Wn«oox,  Dee  Moinee 

Librarian A.  J.  Small,  Dee  Mainee 

COMMITTEES 
Bxeeutive. — C.  M.  Harl,  Council  Bluffs,  ez-officio  chairman;  First  Dis- 
trict, Hazen  L  Sawyer,  Keokuk;  Second  District,  J.  F.  Devitt,  Muscatine; 
Third  District,  A.  J.  Edwards,  Waterloo;  Fourth  District,  D.  D.  Murphy, 
Elkader;  fifth  District,  J.  W.  Willett,  Tama  City;  Sixth  District,  H.  G. 
Lyman,  Grinnell;  Seventh  District,  Jesse  A.  Miller,  Des  Moines;  Eighth  Dis- 
trict, C.  J.  Lewis,  Mt.  Ayr;  Ninth  District,  C.  G.  Saunders,  Council  Bluffs; 
Tenth  District,  W.  W.  Goodykoontz,  Boone;  Eleventh  District,  W.  M.  White, 
Ida  Grove. 

Legal  Education  and  Admieeion  to  the  Bar. — Emlin  McClain,  Iowa  City; 
Chas.  Noble  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  E.  B.  Evans, 
Des  Moines;  J.  H.  McConlogue,  Mason  City. 

Legal  Biography. — D.  J.  Murphy,  Waukon;  W.  B.  Lewis,  Montezuma; 
P.  B.  Wolfe,  Clinton. 

Law  Beform. — ^H.  E.  Deemer,  Bed  Oak;  Jesse  A.  Miller,  Des  Moines; 
Wm.  McNett,  Ottumwa;  J.  L.  Carney,  Marshalltown;  J.  J.  Clark,  Mason 
City;  L.  H.  Harpel,  Boone;  W.  P.  Briggs,  Sheldon. 

Chrievances. — H.  M.  Towner,  -Coming;  T.  S.  Stevens,  Hamburg;  H.  E. 
Taylor,  Waukon;  Chas.  S.  Bradshaw,  Des  Moines;  W.  D.  Milligan,  Guthrie 
Center. 
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Uniform  Laws. — Chas.  G.  Sftimdera,  Goondl  BlnifB;  Horace  E.  Deemer, 
Bed  Oak;  M.  J.  Wade,  Iowa  City;  Wm.  H.  Baily,  Dea  Momea;  C.  J.  WU- 
BOB,  Washington. 

Program. — C.  M.  Harl,  Gonneil  Bluifa;  J.  W.  BoUinger,  DaTenport;  J.  L. 
Gamejy  Manfaalltown. 

Delegates  to  American  Bar  AssoeiaUon. — J.  W.  Bollinger,  Davenport; 
B.  M.  Weaver,  Iowa  Falls;  W.  D.  Milligan,  Qnthrie  Center. 

1911 

President J.  L.  Carney,  MarehaUtown 

Tiee-President CO.  Saxtndxbs,  Coimotl  BU&fi 

Secretary Chablxs  M.  Dutcheb,  Iowa  City 

Treasurer Chables  S.  Wiloox,  Dee  Moinee 

Librarian A.  J.  Shall,  Dee  Moines 

COMMITTEES 

Executive  Committee. — J.  L.  Carney,  ez-officio,  chairman;  first  Diatriet, 
Marsh  W.  Bail^,  Washington;  Second  District,  J.  P.  Deritt,  MuseatiBe; 
Third  District,  Franklin  C.  Piatt,  Waterloo;  Fourth  District,  B.  W.  New- 
berry, Strawberry  Point;  Fifth  District,  J.  H.  Egermayer,  Marshalltown; 
Sixth  District,  M.  A.  Boberts,  Ottumwa;  Seventh  District,  W.  W.  Cardell, 
Perry;  Eighth  District,  W.  D.  Evans,  Hampton;  Ninth  District,  R  W. 
Weeks,  Guthrie  Center;  Tenth  District,  W.  W.  Goodykoonts,  Boone; 
Eleventh  District,  W.  P.  Briggs,  Sheldon. 

Legal  Education  and  Admission  to  the  Bar. — ^Emlin  McClain,  Iowa  <^ty; 
Chas.  N.  Gregory,  Iowa  City;  Wm.  Hoffman,  Muscatine;  £.  B.  Evans,  Dee 
Moines;  J.  H.  McConlogne,  Mason  City. 

Legal  Biography. — W.  B.  Lewis,  Montezuma;  J.  O.  Croeby,  Gamavillo;  P. 
B.  Wolfe,  Clinton. 

Law  Beform. — H.  E.  Deemer,  Bed  Oak;  Carroll  Wright,  Dea  Moines;  M. 
A.  Boberts,  Ottumwa;  J.  J.  Claric,  Mason  City;  W.  P.  Briggs,  Sheldon;  A.  N. 
Hobson,  West  Union;  C.  H.  Van  Law,  Marshalltown. 

Membership. — Frank  Nash,  Oskaloosa;  Frank  S.  Dnnshee,  Des  Moines; 
J.  H.  Egermayer,  MarahaUtown. 

Chrievances. — H.  M.  Towner,  Coming;  T.  S.  Stevens,  Hamburg;  A.  Chapin, 
McGregor;  Chas.  S.  Bradshaw,  Des  Moines;  W.  D.  Milligan,  Guthrie  Center. 

Delegates  to  American  Bar  Association. — J.  L.  Carney,  Marshalltown; 
J.  B.  Weaver,  Jr.,  Dee  Moines;  F.  F.  Faville,  Storm  Lake. 

Program. — J.  L.  Carney,  Marshalltown;  C.  G.  Saunders,  Council  Blaffb; 
Jas.  A.  Devitt,  Oskaloosa. 


1912 

President C.  G.  Saundkbs,  Council  Blufs 

Vice-President H.  E.  Dxxhxk,  Bed  Oak 

Secretary H.  C.  Horagk,  Iowa  City 

Treasurer Frank  T.  Nash,  Oskdlooea 

Librarian A.  J.  Small,  Des  Moines 
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OOIOOTTEES 

ExeoifUve  CofluniMM.— C.  G.  SAnnderSi  ez-offieio,  ehairnian;  Fint  Dittriet, 
£.  D.  Morrison,  Waahington;  Second  District,  H.  0.  Horack,  Iowa  City; 
Third  District,  G.  W.  Dunham,  Manchester;  Fourth  District,  J.  H.  Mc* 
Conlogae,  Mason  City;  Fifth  District,  H.  M.  Bemley,  Anamoea;  Sixth  Dis- 
trict, W.  B.  Lewis,  Monteznma;  Seventh  District,  J.  H.  Henderson,  Indian- 
ola;  Eighth  District,  L.  H.  Mattoz,  Shenandoah;  Ninth  District,  O.  W. 
Witham,  Greenfield;  Tenth  District,  J.  W.  Morse,  Estherville;  Eleventh  Dis- 
trict, W.  P.  Briggs,  Sheldon. 

Legal  Edueaiion  and  Admission  to  the  Bar, — S.  M.  Ladd,  Des  Moines; 
£.  B.  Evans,  Des  Moines;  Balph  Otto,  Iowa  City;  H.  J.  Wilson,  Burlington; 
J.  C.  France,  Tipton. 

Legal  Biography. — C.  J.  Wilson,  Washington;  W.  B.  Lewis,  Montezuma. 

Law  Be  form. — ^E.  B.  Evans,  Des  Moines;  J.  J.  Clark,  Mason  diji  M.  A. 
Boberts,  Ottumwa;  C.  H.  Van  Law,  Marshalltown;  E.  W.  Weeks,  Guthrie 
Center;  Carroll  Wright,  Des  Moines;  A.  N.  Hobson,  West  Union. 

Membership. — ^A.  T.  Cooper,  Cedar  Bapids;  Frank  S.  Dunshee,  Des 
Moines;  James  A.  Devitt,  Oskaloosa. 

Grievances. — J.  B.  Weaver,  Jr.,  Des  Moines;  S.  B.  Stevens,  Hamburg; 
John  McCoy,  Oskaloosa. 

Delegates  to  American  Bar  Association. — ^H.  C.  Horaek,  Iowa  City. 

Program. — C.  G.  Saunders,  Council  Bluffs;  H.  E.  Deemer,  Bed  Oak. 


1913 

President H.  E.  Dbmbb,  Bed  Oak 

Vice-President John  F.  Lagkt,  Oshdloosa 

Secretary H.  C.  Hobaok,  Iowa  City 

Treasurer ...Frank  T.  Nash,  Oshaloosa 

Librarian A.  J.  Shall,  Des  Moines 

COMMITTEES 

Executive  Committee. — H.  E.  Deemer,  ex-offido,  chairman;  First  District, 
H.  J.  Wilson,  Burlington;  Second  District,  Emlin  McClain,  Iowa  Cily;  Third 
District,  George  A.  Mclntyre,  Shell  Bock;  Fourth  District,  C.  E.  Seholz, 
Guttenberg;  Fifth  District,  C.  H.  Tan  Law,  Marshalltown;  Sixth  District, 
U.  M.  Beed,  Brooklyn;  Seventh  District,  B.  M.  Haines,  Des  Moines;  Eighth 
District,  L.  H.  Mattox,  Shenandoah;  Ninth  District,  L  N.  Flickinger,  Council 
Bluffs;  Tenth  District,  J.  W.  Morse,  Estherville;  Eleventh  District,  George 
Jepson,  Sioux  City. 

Legal  Education  and  Admission  to  the  Bor^-Scott  M.  Ladd,  Des  Moines; 
Balph  Otto,  Iowa  City;  Louis  Block,  Davenport;  F.  W.  Sargent,  Sioux  City; 
C.  A.  Dudley,  Des  Moines. 

Legal  Biography. — J.  B.  Weaver,  Jr.,  Des  Moines;  W.  B.  Lewis,  Monte- 
Euma;  C.  J.  Wilson,  Washington. 

Law  Beform.^-'E.  B.  Evans,  Des  Moines;  J.  J.  Clark,  Mason  Cily;  C.  H. 
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Van  Law,  Mwihalltown;  W.  E.  Johnston,  Ida  Qnnre;  A.  N.  Hobwm,  West 
Union;  F.  F.  Dawley,  Cedar  Bapids;  Bobert  Healj,  Fort  Dodgo. 

MembenMp.'-O.  D.  NieUe,  Sionz  Gitj;  A.  H.  HoUingiworth,  Keokuk; 
W.  M.  Davis,  Iowa  City;  E.  H.  MeCoyf  Waterloo;  A.  L.  Bnle,  Mawm  City; 
G.  E.  Walters,  Toledo;  T.  J.  Bray,  Orinnell;  Gfiflord  Cos,  Des  Moines;  V.  B. 
MeGinnis,  Leon;  Henry  Peterson,  Ck>iineil  Blnfb;  Thomas  MeOarty,  Bminets- 
burg. 

Qrievanee$,—ll.  V.  Boaeh,  Boek  Bapids;  F.  F.  FaTille,  Storm  Lake;  D.  F. 
Stockman,  Sigonmey;  E.  M.  Oarr,  Manehester;  W.  B.  Qnarton,  Algona, 

DeUgaiM  to  American  Bar  As900iation, — Seott  IC  Ladd,  Des  Moines; 
H.  C.  Horaek,  Iowa  City;  E.  M.  Oarr,  Manehester. 

Froffram.—B^  E.  Deemer,  Bed  Oak;  B.  M.  Haines,  Des  Moines;  M.  J. 
Wade,  Iowa  City. 

Uniform  Xaiot. — N.  D.  Ely,  Davenport;  J.  L.  Carney,  Marahalltown; 
C.  G.  Sannders,  Council  Bluifs;  Charles  S.  Bradahaw,  Des  Moines;  Olen 
Brown,  Dnbucjue. 

Section  on  Tassation. — J.  H.  MeConlogne,  Mason  City;  Charles  A.  dark. 
Cedar  Bapids;  John  T.  darkson,  Albia;  J.  C.  Mabry,  CenterrUle;  Wesl^ 
Martin,  Webster  City;  Frank  O'Connor,  New  Hampton. 

Constitution  and  By-Laws.^A.  T.  Cooper,  Cedar  Bapids;  B.  M.  Hunes, 
Des  Moines;  J.  A.  Dentt,  Oskaloosa. 


1914 


President John  F.  Laget,  Oshdloosa 

Yice-Preddent F.  F.  Dawlby,  Cedar  Bapids 

Secretary H.  C.  Horagk,  Iowa  City 

Treasurer .Fkakk  T.  Nash,  Oskaioosa 

Librarian A.  J.  Small,  Des  Moines 

COMMITTEES 

Executive  Committee. — John  F.  Lacey,  ez-officio,  chairman;  First  District, 
H.  J.  Wilson,  Burlington;  Second  District,  C.  M.  Dutcher,  Iowa  City;  Third 
District,  F.  J.  McGreevy,  Ackley;  Fourth  District,  Chas.  Pergler,  Creseo; 
Fifth  District,  C.  J.  Cash,  Anamosa;  Sixth  District,  W.  O.  McElroy,  New- 
ton; Seventh  District,  J.  M.  Parsons,  Des  Moines;  Eighth  District,  V.  B. 
McGinnis,  Leon;  Ninth  District,  C.  G.  Saunders,  Council  Bluffs;  Tenth  Dis- 
trict, £.  G.  Albert,  Jefferson;  Eleventh  District,  W.  A.  Helsell,  Odebolt. 

Legal  Education  cmd  Admission  to  the  Bar, — Scott  M.  Ladd,  Des  Moines; 
Henry  W.  Dunn,  Iowa  City;  F.  W.  Sargent,  Des  Moines;  C.  H.  Van  Law, 
Marahalltown;  C.  W.  Mullan,  Waterloo. 

Legal  Biography. — C.  J.  Wilson,  Washington;  W.  B.  Lewis,  Montesuma; 
J.  H.  Henderson,  Indianola. 

Law  Be  form. — ^Wm.  McNett,  Ottumwa;  M.  J.  Wade,  Iowa  City;  B.  M. 
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Hainesy  I>e8  Moines;  HaKen  I.  Sawyer,  Keokuk;  George  Coiboii,  Audubon; 
O.  W.  Mullan,  Waterloo;  F.  F.  Fayille,  Storm  Lake. 

Membership. — Lament  Gowles,  Burlington;  Harry  Vollmer,  Davenport; 
E.  H.  MeCoy,  Waterloo;- John  Hamill,  Britt;  C.  H.  Van  Law,  Marshall- 
town;  C.  W.  Whitmore,  Ottumwa;  Gliirord  Cox,  Dee  Moines;  V.  B.  Me- 
€Knnis,  Leon;  Henry  Peterson,  Gouneil  Bluffs;  Bobert  Healy,  Fort  Dodge; 
B.  A.  Marks,  Sioux  City. 

Gnevanee9.^K  C.  Boach,  Boek  Bapids;  F.  F.  Faville,  Storm  Lake;  D.  F. 
Stockman,  Sigoumey;  E.  M.  Garr,  Manchester;  W.  B.  Quarton,  Algona. 

Delegates  to  American  Bar  Association. — ^D.  G.  Shull,  Sioux  Gity;  J.  N. 
Hughes,  Gedar  Bapids;  L  N.  Fliekinger,  Gouneil  Bluffs. 

Program.— John  F.  Lacey,  Oskaloosa;  F.  F.  Dawley,  Gedar  Bapids. 

Uniform  Laws. — ^N.  D.  Ely,  Davenport;  J.  L.  Gamey,  Marshalltown; 
0.  G.  Saunders,  GouncU  Bluffs;  Gharles  S.  Bradshaw,  Des  Moines;  Glen 
Brown,  Dubuque. 

Section  on  Taxation. — J.  H.  McGonlogue,  Mason  Gity;  Gharles  A.  Glark, 
Gedar  Bapids;  John  T.  Glarkson,  Albia;  J,  G.  Mabry,  Genterville;  Wesley 
Martin,  Webster  Gity;  Frank  O'Gonnor,  New  Hampton. 

Constitution  and  By-Laws, — ^A.  T.  Gooper,  Gedar  Bapids;  H.  E.  Deemer, 
Bed  Oak;  J.  A.  Devitt,  Oskaloosa. 

Delinquencies  and  Dues.—C.  M.  Dutcher,  Iowa  Gity;  Frank  T.  Nash, 
Oskaloosa;  H.  G.  Horaek,  Iowa  Gity. 

Torrens  or  Other  Systems  of  Land  Titles.-^.  P.  Myers,  Newton;  E.  G. 
Whitney,  Sioux  Gity;  Ghas.  E.  Scholz,  Guttenberg;  G.  H.  Van  Law,  Mar- 
shalltown; John  T.  Glarkson,  Albia. 


Digitized  by  CjOOQIC 


AOUAL  ADDBESSES 


1895.  L.  G.  Knnn—"How  the  Supreme  Cawrt  JHtpoaee  of  Coeee,** 

1896.  John  Babtok  Payns— ''T%«  Lege^  Frofetekm.    lU  OppcrtmUtiee 

and  OhUgaiiom.'' 

1897.  John  QjBBOVB—^'SeeuHty  Under  the  Law  i»  the  Shaft  and  Skidd 

of  the  Republic.*' 

1898.  H.  G.  Tompkins— No  addrees. 

1899.  J.  H.  MoGoNLOOUS— ''T^  American  Lawyer:  M  ObUgaUone  and 

Opportunitiei," 

1900.  John  L.  WvBaTSBr—'*Ea8  the  United  States  a  IhOy  and  a  Deetiny 

to  Fulfa  in  Chinaf" 

1901.  Smith  MgPhsbson— 'T^  Becent  Inenlar  Tarif  Deeieione  by  the 

Supreme  Cowrt  of  the  United  States,'* 

1902.  Paul  E.  CAsnNTSBn-^'Some  of  the  Legal  Phases  of  Insanity." 

1903.  David  J.  BaxwKBr—'^The  Triumph  of  Justice.'* 

1904.  No  address. 

1905.  Emlin  JAcClauh— ^'Limitations  on  Federal  Power  in  the  Govern- 

ment of  Territories." 

1906.  John  Campbell — "Freedom  of  the  Executive  in  Exereisinff  Govern- 

mentcH  Functions  from  Control  5y  the  Judiciary." 

1907.  Hannis  TAYLOBr-~"T^  Science  of  Jurisprudence." 

1908.  GxosQB  B.  PtCK—" The  March  of  the  Constitution." 

1909.  John  H.  Wigmobx— 'T^  Science  of  Criminology— Bules  of  Evi- 

dence in  Criminal  Cases." 

1910.  G.  S.  TmuAB--" Justice  Delayed  is  Justice  Denied." 

1911.  John  Bitbee — "Employers'  LiahiUty  and  Workingmen's  Compen- 

sation Acts." 

1912.  William  Bxnwigk  Biddell—' 'Compamon  of  the  Constitution  of 

the  United  States  and  Canada." 

1913.  Emobt  Speeb — "Americanism  and  American  Judges." 
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1896 


L.  O.  KiNNV— ''Pfoc0d«f0  and  Methods  of  the  CourU  of  Final  Beeort  of 
the  EepvbUo  of  Mexico,  the  United  States  of  America,  and  of  the 
Several  States  and  Territories  of  the  Union.'* 

1897 

J.  H.  HsNDXBSON-— '^T^  Enactment  of  Law;  its  Oheervanoe  and  Enforce- 
ment." 

1898 
M.  J.  Wadb— 'TJItf  Association  and  iU  OhjecU.'* 

1899 

John  M.  Bkai>— ''Tnwi«." 

D.  D.  yL\jKPBY'^**Some  Proposed  Eeforms  in  the  Administration  of  the 

CHminal  Law.'' 
Jas.  O.  CaosBY^-President's  Address. 

Thoicas  a.  OEEaBmB--*' Proposed  Eeforms  Eeiating  to  the  Bench.'* 
BooTT  M.  IjJJ>t>^**  Should  Expert  Witnesses  he  appointed  5y  the  Court,  or 

should  their  SeVsction  he  left  to  Litiganur*' 

1900 

8.  F.  Pbovtt—** Majority  Verdicts  in  CivQ  Actions." 

Matthxw  Matthews— 'T^  Ideal  Trial  Lawyer." 

li.  C.  Blanohasd— 'Tito  Practice  in  the  Nisi  Prius  Courts." 

GsoMX  H.  Caxs^-^'* Should  we  have  an  Additional  Court  of  AppedUf" 

1901 

Cbj^jums  lL.(iLMXK,---'**TheLaw^Beformer." 

J.  C.  MASBY-^-'^What  Salaries  should  our  Supreme  and  District  Judges 

Beceivef" 
J.  J.  JAcCarthy-^*' Perjury  in  Judicial  Proceedings." 
Fkankldv  C.  Plat^— ''Tito  Lawyer's  Duty  in  Bespeet  to- Himself  and  his 

Client." 
GsoMi  H.  CABft— "TTktf  Lawyer's  Duty  in  Bespeet  to  Himself  and  the 

Court." 
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C.  W.  Bm^UM— ''T%«  Lawper'M  Dui^  im  Retpeet  to  Him§elf  and  A«  CSmt 

of  EU  Advonary.*' 
E.  IC  Oiwi    **ImiHly  oi  a  D^tfiiM  to  Crimo.'^ 

1908 

M.  J.  Waw- ''Tft«  17m  mcI  ii&«f«  0/  Sapert  Bvideneo.^^ 

H.  IC  BncLR— ''ObouM  the  Mmrriago  of  foeble  UMM  mid  Dogmmmtm 

he  FrokMied  by  Low/" 
J.  H.  UaOovLoem-**Jmtiee  SemmA  F.  MiOer." 
H.  8.  BiOHABDB— ''OivM  owr  Lam  b«  m  ^ammM  «i  to  Xsonpt  /row 

roacottoii  Jf oiMyi  oikl  CrwKte,  oiiJ  OtJber  Fonme  of  Ftopert^  EaaUg 

Coneeaiedf' 
A.  E.  QwiSBm-'^SIumld  the  Law  Frovidmg  for  the  CoOeotum  of  Tmaet 

he  Changed  eo  oi  to  Bnfone  dy  AddUiotnai  FemMy,  or  FartM  Com- 

fleeation,  the  A§»enmemte  of  Momepe  and  Credite  whUh  mom 

Taaatumf'' 
Obosgs  W.  WAxnmLD— ^'TI^  Need  of  Law  to  Oovem  the  TrM  of  . 

CoBee." 

E.  E.  MgElbot— ''IFo«l(2  the  Adoptiom  of  a  Law  for  the  TmoMm^  of 

Mortgagee  and  BeUevimg  the  Beai  Eetate  Covered  by  Mortgagee  from 
eo  much  of  the  Bwden  of  Taaation  he  DeeMbUt** 

1908 

F.  F.   Dawlit— ''5«5iiiimoiM   to   the  Bwpreme  Cowrt  under  the  JTov 

StatuU.'^ 

W.  H.  C.  jAoquEa—'*What  ehould  he  Deemed  Indebtednees  Within  the 
Meaning  of  Comtitutional  and  Statutory  Frovieione  Liwnting  the 
Amount  thereof  which  MunieipaUtiet  may  Inourf'^ 

Wic.  MoNktt—"  IF^t  ehouid  he  Deemed  Indehtedneee  Within  the  Mean- 
ing of  Conetitutional  and  Statutory  Frovitione  Limiting  the  Amount 
thereof  which  MunioipoUtiee  may  Inowrr* 

1904 

Geo.  W.  Wakdixld— PfMidont't  Addrese. 

M.  L.  TxMFLB— ^'ffow  Far  are  Labor  Unione  Liable  for  the  Aete  of  their 

Memhertr* 
Wm.  H.  Bailt— '*r*«  Control  of  Fublie  VtiMtiee.*' 
Chab.  a.  Clabk— ''J£«iii4o<ini2  GovomflMiit/' 

1905 

A.  E.  BwiSHiBr— ''^n  International  Court.'* 

W.  H.  MoHiNET—' 'Utf/onwatiow  of  Criminat  Fraetiee.** 

Ghas.  Noblb  GBaooET— 'Tito  American  Lawyere  and  their  Training.** 

B.  M.  HAINB&— ''Mitifftiool  Data  from  OUddl  Beporte.'* 
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W.  B.  FuLi»— ''^tJbtool  Befarm.'' 

E.  E.  MdBLBOY— ''DowMtf  Taaiation:  Same  S&mediei  AttmnpML" 

FkANK  L  HuiDn— 'Mf«  JfoiMyi  mcI  Crediif  AppnpriaU  OhJetU  of 

1906 

D.  D.  MuBPHT— "T%«  Divaree  Problem  and  £00011^  DMifioM  of  the  UmUed 

States  Swpreme  Court.*' 
W.  H.  Bailt— 'M  Pro&Iem  in  the  Control  of  Bueineae  Corparatiam.'* 
8.  IC  WxAVXfr— "i9aIiM  Populi  Suprema  Lex." 

1907 

H.  IC  TcfwiitEBr^''Beformatory  and  Bemedial  Legielation.*' 
Waiab  L  BMrsBr-^^'The  Nation,  and  Loodt  Self  Oovemmenf 
Jambs  J.  Cbosslxt— ''T7b«  Legal  Aepeete  of  Primary  Election  Laws.'* 
Chablis  O.  Baiwppo    "The  Indeterm4$^te  Sentenee  Law  and  Parole  Sye* 

tem,'' 
Btbon  W.  Nkwbbbbt— ''PiH-tf  Food  Lame.*' 

C.  C.  OoLB— ''ii  Dvty  Owing  hy  the  Memhere  of  the  Bar  of  Iowa  to  ite 

Supreme  Court.** 

1908 

JA1C18  O.  Bdkbyhill— *'T%«  Dee  Moinee  Plan  of  Municipal  Oovemment.** 

D.  D.  MuBPHT— '«Tke  Growth  of  the  Democratic  Principle;  and  the  InUia^ 

tive  and  Beferendum^te  Lateet  Inetitutional  Form.** 
A.  N.  H0B8ON— 'Tito  Coic  Lawyer.'* 

H.  M.  TowNKB— ''^  Proposed  Code  of  Professional  BtMcs.** 
HoEAOB  R  J>KmMar—" Proposed  Beforms  in  Criminal  Procedure.** 
Cbablbs  M.  Uaxl--" Constitutional  Limitations  and  their  Observance.** 


1909 

H.  C.  HoBAGK — "Tendencies  in  Legal  Education.'* 
Jaus  W.  BcfLUXOEB^-" Upward  Tendencies  in  our  Proposed  Beforms.** 
B.  L   BauxoeMt— "Should  the  Method  of   Selecting  our  Judiciary   be 
Changedf* 

1910 

8.  M.  WMJLyMBr-"The  BtOes.'* 

J.  J.  Clabk— 'T^  Present  Status  and  Outlooh  of  the  Legal  Profession.** 

K.  A.  B0BBT8— ''T^  Problem  of  Industrial  AccidenU.*' 

J.  L.  Gaxmkt—' 'Jdeato  and  Uses  of  the  State  Bar  Association.'* 
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1911 

John  G.  Shxbwik— ^'T^  Lawyer  m  a  Patriot.*' 

P.  P.  Dawlit—' 'ParNmilarwi  Society.'* 

J.  L.  CAXtm—" John  MarehdO." 

W.  B.  Lewis— *'r^  Law." 

Balph  Ono— 'M  Practical  Legal  Education." 

1912 

A.  J.  &UAiSL^"The  Iowa  State  Library-^With  Special  Seferenee  to  the 
Law  Department." 

WnjuiAic  Bebby-— "r^  Adminietration  of  the  Parole  Law:  The  Inde- 
terminate Sentence. '  * 

G.  G.  Saundxbs— '^T^  Judicial  Becatt." 

J.  L.  Pabsisb—** Some  BaUroad  Probleme." 

1913 

Walter  I.  Smith— "TA^  Life  and  Public  Services  of  James  Wilson." 

D.  D.  MuBPHT— "T^  Law  School  and  iU  Duty  to  the  State." 

P.  P.  Pavillb— "CritioMtn^  the  Courts." 

HoEACE  E.  Deemeb — **Bepresentatiee  Qov^mment." 


MEKOBANDA  OP  SUBJECTS  BEPEBBED  TO  COMMITTEES 

Beport  of  Grievance  Committee  with  reference  to  disbarment  proceedings. 

Beferred  to  Committee  on  Constitation  and  By-Laws,  p.  53. 

Committee  on  Taxation,  requested  to  make  formal  report  at  the  1914 
meeting,  p.  57. 

Committee  on  Constitution  and  By-Laws,  to  prepare  report  to  be  printed 
and  distributed  to  members  ten  days  before  annual  meeting,  p.  64. 

Collateral  Inheritance  Tax,  to  be  taken  up  immediately  following  the 
President's  Address,  p.  218. 

President-elect  requested  to  confer  with  the  Governor  of  the  State  with 
reference  to  representatives  from  Iowa  at  the  "Conference  of  Commissioners 
on  Uniform  State  Laws,"  p.  55. 

Seventh  recommendation  of  Committee  on  Law  Beform,  relating  to  House 
File  No.  168. 

Beferred  to  Committee  on  Law  Beform,  p.  230. 

Torrens  or  other  system  of  land  titles. 

Beferred  to  O.  P.  Meyers,  E.  G.  Whitn^,  Chas.  £.  Seholz,  C.  H.  Van  Law, 
Jno.  T.  Clarkson,  p.  223. 

Dues  and  Delinquencies,  with  power  to  make  settlement. 

Beferred  to  Chas.  M.  I>uteher,  Prank  T.  Nash,  and  H.  C.  Horack,  p.  234. 
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irown,  C.  M.,  biographical  sketch  of, 
24,25 

Burk,  William  D.,  26 

Burlington,  7,  47,  218 

Butier,  James  D.,  biographical 
sketch  of,  24 

Butier,  Pierce,  80 

By-Laws,  proposed  amendments  to, 
60,  61 

CaU,  Asa  C,  26 

Call,  Asa  F.,  biographical  sketch  of, 
26,27 

Callender,  Albert  Woodworth,  bio- 
graphical sketch  of,  25 

Carnegie,  Andrew,  86 
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228 

Contracts,  obligation  of,  216 
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to  conmuttee,  233,  234 

Democracy,  cure  for  iUs  of,  144, 
145;  absence  of,  in  early  English 
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Demurrer,  recommendation  relative 
to,  221,  230,  231 
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Dillon,  John  P.,  45 
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mendation relative  to,  221,  228, 
229 

Divorce,  recommendation  relative  to 
actions  for,  221,  230 

Divorce  Act,  54 

Draper,  George  E.,  biographical 
sketch  of,  29 

Dred  Scott  decision,  124 

Dubuque,  7 

Due  process  of  law,  214,  215,  216 

Dues,  amendment  relative  to,  60,  61 ; 
question  of,  referred  to  conmut- 
tee, 233,  234 

Dunn,  Henry  W.,  87 
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changes  in  government  of,  199, 
200;  removal  of  judges  in,  201 

Evans,  E.  B.,  report  by,  220,  221; 
discussion  by,  226,  227 

Examiners  of  Department  of  Justice, 
110-113 

Executive  Committee,  58,  59;  mem- 
bers of,  96,  97,  278;  report  of,  218 

Extradition,  laws  relative  to,  55 

Family  desertion,  act  relating  to,  54 
Famham,  Charles  W.,  remarks  by, 
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Faville,  F.  F.,  paper  by,  171-187 
Fees,  amendment  relative  to,  60,  61 
Fellows,  L.  E.,  biographical  sketch 

of,  30 
Fiske,  John,  198 
Fleischmann,    Simon,    response    to 

toast  by,  150-158 
Foster,  John  W.,  45 
Frame,  W.  H.,  168 
France,    Advocate-Gtoneral    of,    68; 

reign  of  terror  in,  101 
Franklin,  Benjamin,  68,  87,  98,  109, 

194,  195,  196 
Franklin's  Plan,  19B 

Gallatin,  Albert,  87,  107,  108 
Georgia,  81,  83 
Georgia  and  State  Bights,  84 
Georgia  Yazoo  Company,  80 
Germany,  20 
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Gibson,     Dwight     T.,     biographical 
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Qovemor,  power  of,  in  eoloniei,  192 

Grandfather  elanses,  73 

Granger  eaaee,  124,  125 

Grant,  UljueB  S.,  102 

Great  Gonneil,  189 

Greene,  Naihanael,  80,  195 

Gregoiy,  President,  45 

Grievanees,  Committee  on,  report  of, 

48-62;  resolutions  referred  to,  65; 

members  of,  236 
Griffith,  Judge,  90 
Guardians,  recommendation  relative 

to,  220,  226,  227 

Haines,  B.  M.,  58,  61;  diseussion  by, 

62,  63;  motion  bj,  219 
Hamilton,  Alexander,  69,  195,  196, 

197 
Harding,  W.  L.,  address  of  weleome 

by,  6-10 
Harding,  P.  W.,  52 
Harv^,  James  P.,  83 
Harvey,  John  W.,  biographieal  sketch 

of,  33 
Hass,  Carl  P.,  biographical  sketch  of, 

31,  32 
Hays,  L.  N.,  23 
Healy,  Bobert,  motion  by,  114,  116; 

diseussion  by,  227,  230 
Hedges,   Christian   C,  biographical 

sketch  of,  32,  33 
HelseU,  W.  A.,  discussion  by,  231 
Henderson,  G.  P.,  103 
Henley,    Hadley    M.,    biographieal 

sketch  of,  31 
Henry,  Patrick,  82, 195,  198 
House  of  Commons,  189,  193,  198 
House  of  Lords,  189,  198, 199 
Hubbard,    Elbert    H.,    biographical 

sketch  of,  34 
Hubbell,  Prederick  M.,  remarks  by,  ' 

167-169 
Hudson,  N.  C,  168 


Hughes,  J.  N.,  discussion  l^,  49,  50, 

51,52 
Hull,  George  C,  biographieal  sketch 

of,  32 
Hull,  Henry  W.,  biographical  sketch 

of,  32 
Hunter,     BoUin     M.,     biographieal 

sketch  of,  33,  34 

Immigration,  73 

Impeachment  of  judges,  201 

Implied  powers,  107,  108 

Income  tax,  157 

Inheritance  tax,  collateral,  218 

Initiatiye,  210,  211 

Instructions,  recommendation  rela- 
tive to,  221,  229,  230 

Iowa,  members  of  American  Bar  Ae- 
sodation  in,  47;  backwardness  of, 
in  taxation,  56 

Iowa  City,  7,  9,  151,  152 

Iredell,  James,  79,  86 

Ives  Law,  157 

Jackson,  Andrew,  208 

Jackson,  James,  83,  84 

Jackson,  Thomas  J.  (Stonewall),  103 

Jefferson,  Thomas,  feud  between 
Marshall  and,  106-109;  reference 
to,  190,  194,  198 

Jeffreys,  executions  by,  101 

Jepson,  George,  discussion  by,  228, 
229 

Johnson,  Judge,  charge  against  Wil- 
son made  by,  80 

Johnson,  Beverend  E.  S.,  invocatioii 
by,  5,  6 

Johnson,  William,  196 

Johnston,  Samuel,  79 

Jones,  M.  H.,  29 

Judges,  Americanum  and  American, 
97-114 

Judges,  recall  of,  12,  178,  200,  204, 
205;  principles  of  government  es- 
tablished by,  106;  secret  investi- 
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gation  ot,  110-113;  eriticimi  of, 
171-187;  aeleetion  of,  177;  term 
and  salary  of,  178, 179;  laws  made 
hj,  181;  poBition  of,  in  eoloniee, 
192;  position  of,  in  England,  199; 
method  of  removal  of,  200,  201 
Judicial  decisions,  recall  of,  12,  205- 

207 
Judiciary,  independence  of,  200 
Justice,  Department  of,  Examiners 
of,  110-113 

Kellogg,  Frank  B.,  45 
Kennedy,  J.  L.,  motion  by,  223 
Kentucky  Besolutions,  107 
Keokok,  7,  47 
King,  Bufus,  196 

King,  powers  of,  189,  190,  198,  199 
KHngelsmitk,  M.  C,  79,  80 
Knight,  Judge,  90 
Knox,  Philander  C,  86 

Liacey,  John  F.,  report  by,  18;  re- 
marks by,  115,  116,  235,  236; 
committees  announced  by,  236 

Liscy,  Benjamin  W.,  biographical 
sketch  of,  36 

Liand  titles,  resolution  relative  to, 
171 

Langdon,  John,  196 

Langdon,  Stephen,  98 

liansing,  John,  195,  196 

Law,  criticism  of  administration  of, 
by  courts,  171-187;  delay  in  ad- 
ministration of,  179-181;  making 
of,  by  judges,  181, 182 

Law  in  the  Making,  159-166 

Law  Library,  State,  condition  of,  20 

Law  Beform,  Conmiittee  on,  report 
of,  220,  221;  discussion  of  report 
of,  223-232;  vote  on  recommenda- 
tions of,  223,  226,  227,  228,  229, 
230,  231;  subject  referred  to,  230; 
members  of,  236 


Law   School  and  its  Duty   to  the 

State,  The,  87-95 
Laws,  influences  effecting  enactment 

of,  162 ;  power  of  courts  to  declare 

unconstitutionality     of,     184-187, 

200,  201,  202 
Lawyer,  Progtees  and  the,  127-141 
Lawyer,  The  Promise  for  the,  141- 

149 
Lawyers,   discussion   of   subject   of 

disbarment  of,  48-52;  training  of, 

88,  89;  imx>ortaat  position  held  by, 

88,89 
Leach,  Andrew,  167 
Leading  Cases,  120-126 
Lee,  Bichard  Henry,  195 
Lee,  Bobert  E.,  99,  102,  106 
Legal  Biography,  Committee  on,  re- 
port of,  21-43 ;  members  of,  236 
Legal  Education  and  Admission  to 

the  Bar,  Conmiittee  on,  members 

of,  236 
Legal  Tender  Cases,  72 
Legislation,  checks  upon  power  of, 

190 
Legislature,  position  of,  in  colonies, 

192 
Lenehan,  I>.  J.,  35 
Lewis,  William  Draper,  86 
Librarian,  report  of,  18-20 
Lincoln,  Abraham,  102, 116;  attitude 

of,  toward  southern  States,  104, 

105 
Lindt,  John,  biographical  sketch  of, 

35,  36 
Livingston,  Schuyler  W.,  response  to 

toast  by,  141-149 
Livingston,  William,  196 
Long,  Edward  A.,  biographical  sketch 

of,  34,  35 
Louisiana  Purchase,  107 
Lyon,  D.  E.,  biographical  sketch  of, 

35 
Lyon,  George  T.,  35 
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McElroy,  W.  O.,  diseoanon  by,  223, 

224 
Maeomber,  Charles  S.,  diaenaBion  by, 

52,228 
Madison,  James,  195,  196,  200 
Magna  Charta,  98, 189,  216 
Marbury  vs.  Madison,  186,  208 
MarshaU,  John,  12,  79, 113, 186,  200, 

208;  feud  between  Jefferson  and, 

106-109 
Martin,  Luther,  69, 196,  200 
Martin,  Wesley,  disenssion  by,  233, 

234 
Mason,  George,  196,  200 
Massachusetts,  192,  200 
Members,  list  of,  269-278 
Membership,  amendments  relative  to, 

58,  59 
Membership,  Committee  on,  report 

of,  14-16;  amendment  relative  to, 

59 
Metcalf ,  C.  B.,  discussion  by,  233, 234 
Michigan,  211 
Milner,    Thomas    H.,    biographical 

sketch  of,  37 
Milwaukee,  meeting  at,  53 
Mills,  Edward,  biographical  sketch 

of,  36,  37 
Missionary  Bidge,  103 
Mississippi,  81,  82 
Mitchell,  S.  Weir,  86 
Moody,  William  H.,  86 
Morris,  E.  T.,  biographical  sketch  of, 

37 
Morris,  Gouvemeur,  68,  196,  200 
Morris,  Eobert,  68,  196 
Munn  vs.  Illinois,  124 
Murphy,  D.   D.,   discussion  by,  63, 

228;  paper  by,  87-95;  reference  to, 

219 
Myers,  O.  P.,  resolution  by,  170, 171 ; 

discussion  by,  226 


Nash,  Frank  T.,  report  by,  16-18 
National  Bank,  constitutionality  of, 

108 
Negotiable  Instrument  Aet,  54 
Negro   question,   disenssion    of,   by 

American  Bar  Association,  43,  44 
Negro  vote,  suppression  of,  73 
New  England  Confederation,  193 
New  Jersey,  200 
New  Jersey  Plan,  69,  70,  71 
New  York,  employers'  liability  law 

in,  157 
Newman,  Omar,  168 
Nickle,  O.  D.,  report  by,  14-16 
Nominating  Committee,  members  of, 

96;  report  of,  218,  219 
North  Carolina,  200 

O'Connor,  Maurice,  126 

O 'Fallon,  James,  83 

Officers,  election  of,  219,  220;  list  of, 
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248-263;  list  of  present,  278 
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Paine,  Thomas,  198 

Papers  read  before  Association,  list 
of,  265-268 

Parker,  Alton  B.,  86 

Parrish,  B.  L.,  42 
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Peters,  Bichard,  66 

Phelps,  Julian,  biographical  sketch 
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Randolph,  William,  106 

Ratcliff,  Bobert  P.,  biographical 
sketch  of,  38,  39 
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